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§12101. Findings and purpose

(a) Findings

The Congress finds that—
(1) physical or mental disabilities in no way diminish a person’s right to fully participate in all
aspects of society, yet many people with physical or mental disabilities have been precluded from
doing so because of discrimination; others who have a record of a disability or are regarded as
having a disability also have been subjected to discrimination;
(2) historically, society has tended to isolate and segregate individuals with disabilities, and,
despite some improvements, such forms of discrimination against individuals with disabilities
continue to be a serious and pervasive socia problem;
(3) discrimination against individuals with disabilities persists in such critical areas as
employment, housing, public accommodations, education, transportation, communication,
recreation, institutionalization, health services, voting, and access to public services,

(4) unlike individuals who have experienced discrimination on the basis of race, color, sex,
national origin, religion, or age, individuals who have experienced discrimination on the basis of
disability have often had no legal recourse to redress such discrimination;

(5) individualswith disabilities continually encounter various forms of discrimination, including
outright intentional exclusion, the discriminatory effects of architectural, transportation, and
communication barriers, overprotective rules and policies, failure to make modifications to
existing facilities and practices, exclusionary qualification standards and criteria, segregation, and
relegation to lesser services, programs, activities, benefits, jobs, or other opportunities;

(6) census data, national polls, and other studies have documented that people with disabilities,
as a group, occupy an inferior status in our society, and are severely disadvantaged socially,
vocationally, economically, and educationally;

(7) the Nation's proper goals regarding individuals with disabilities are to assure equality
of opportunity, full participation, independent living, and economic self-sufficiency for such
individuals; and

(8) the continuing existence of unfair and unnecessary discrimination and prejudice denies people
with disabilities the opportunity to compete on an equal basis and to pursue those opportunities
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for which our free society is justifiably famous, and costs the United States billions of dollarsin
unnecessary expenses resulting from dependency and nonproductivity.

(b) Purpose

It is the purpose of this chapter—
(1) to provide aclear and comprehensive national mandate for the elimination of discrimination
against individual s with disabilities;
(2) to provide clear, strong, consistent, enforceable standards addressing discrimination against
individuals with disabilities;
(3) to ensure that the Federal Government plays a central role in enforcing the standards
established in this chapter on behalf of individuals with disabilities; and
(4) toinvoke the sweep of congressional authority, including the power to enforce the fourteenth
amendment and to regulate commerce, in order to address the major areas of discrimination faced
day-to-day by people with disabilities.

(Pub. L. 101-336, § 2, July 26, 1990, 104 Stat. 328; Pub. L. 110-325, § 3, Sept. 25, 2008, 122 Stat. 3554.)

References in Text

This chapter, referred to in subsec. (b), was in the original “this Act”, meaning Pub. L. 101-336, July 26, 1990, 104
Stat. 327, which is classified principally to this chapter. For complete classification of this Act to the Code, see Short
Title note set out below and Tables.

Amendments

2008—Subsec. (8)(1). Pub. L. 110-325, §3(1), amended par. (1) generally. Prior to amendment, par. (1) read as
follows: “some 43,000,000 Americans have one or more physical or mental disabilities, and this number isincreasing
as the population as awhole is growing older;”.

Subsec. (a)(7) to (9). Pub. L. 110-325, §3(2), (3), redesignated pars. (8) and (9) as (7) and (8), respectively, and
struck out former par. (7) which read asfollows: “individual s with disabilities are a discrete and insular minority who
have been faced with restrictions and limitations, subjected to a history of purposeful unequal treatment, and relegated
to a position of political powerlessness in our society, based on characteristics that are beyond the control of such
individuals and resulting from stereotypic assumptions not truly indicative of theindividual ability of such individuals
to participate in, and contribute to, society;”.

Effective Date of 2008 Amendment

Amendment by Pub. L. 110-325 effective Jan. 1, 2009, see section 8 of Pub. L. 110-325, set out as a note under
section 705 of Title 29, Labor.

Short Title of 2008 Amendment

Pub. L. 110-325, § 1, Sept. 25, 2008, 122 Stat. 3553, provided that: “This Act [enacting sections 12103 and 12205a
of thistitle, amending this section, sections 12102, 12111 to 12114, 12201, and 12206 to 12213 of this title, section
705 and former section 706 of Title 29, Labor, and enacting provisions set out as notes under this section and section
705 of Title 29] may be cited as the ‘ADA Amendments Act of 2008'.”

Short Title

Section 1(a) of Pub. L. 101-336 provided that: “ This Act [enacting this chapter and section 225 of Title 47, Telegraphs,
Telephones, and Radiotelegraphs, amending section 706 of Title 29, Labor, and sections 152, 221, and 611 of Title
47, and enacting provisions set out as notes under sections 12111, 12131, 12141, 12161, and 12181 of thistitle] may
be cited as the * Americans with Disabilities Act of 1990'."

Findings and Purposes of Pub. L. 110-325
Pub. L. 110-325, § 2, Sept. 25, 2008, 122 Stat. 3553, provided that:
“ (@) Findings.—Congress finds that—
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“(2) in enacting the Americans with Disabilities Act of 1990 (ADA) [42 U.S.C. 12101 et seq.], Congress intended that
the Act ‘provide a clear and comprehensive national mandate for the elimination of discrimination against individuals
with disabilities’ and provide broad coverage;

“(2) inenactingthe ADA, Congressrecognized that physical and mental disabilitiesin noway diminish aperson’sright
tofully participatein all aspects of society, but that people with physical or mental disabilitiesare frequently precluded
from doing so because of prejudice, antiquated attitudes, or the failure to remove societal and institutional barriers;

“(3) while Congress expected that the definition of disability under the ADA would be interpreted consistently with
how courts had applied the definition of a handicapped individual under the Rehabilitation Act of 1973 [29 U.S.C.
701 et seq.], that expectation has not been fulfilled;

“(4) the holdings of the Supreme Court in Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999) and its companion
cases have narrowed the broad scope of protection intended to be afforded by the ADA, thus eliminating protection
for many individuals whom Congress intended to protect;

“(5) the holding of the Supreme Court in Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, 534 U.S. 184
(2002) further narrowed the broad scope of protection intended to be afforded by the ADA;

“(6) asaresult of these Supreme Court cases, lower courts have incorrectly found in individual casesthat people with
arange of substantially limiting impairments are not people with disabilities;

“(7) in particular, the Supreme Court, in the case of Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, 534
U.S. 184 (2002), interpreted the term ‘ substantially limits’ to require a greater degree of limitation than was intended
by Congress; and

“(8) Congress finds that the current Equal Employment Opportunity Commission ADA regulations defining the term
‘substantially limits' as ‘significantly restricted’ are inconsistent with congressional intent, by expressing too high a
standard.

“(b) Purposes.—The purposes of this Act [see Short Title of 2008 Amendment note above] are—

“(2) to carry out the ADA’ s objectives of providing ‘ aclear and comprehensive national mandate for the elimination of
discrimination’ and ‘ clear, strong, consistent, enforceable standards addressing discrimination’ by reinstating a broad
scope of protection to be available under the ADA;

“(2) to regject the requirement enunciated by the Supreme Court in Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999)
and its companion cases that whether an impairment substantially limits amajor life activity is to be determined with
reference to the ameliorative effects of mitigating measures;

“(3) to reject the Supreme Court’ s reasoning in Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999) with regard to
coverage under the third prong of the definition of disability and to reinstate the reasoning of the Supreme Court in
School Board of Nassau County v. Arline, 480 U.S. 273 (1987) which set forth a broad view of the third prong of the
definition of handicap under the Rehabilitation Act of 1973;

“(4) to regject the standards enunciated by the Supreme Court in Toyota Motor Manufacturing, Kentucky, Inc. v.
Williams, 534 U.S. 184 (2002), that the terms ‘ substantially’ and ‘major’ in the definition of disability under the ADA
‘need to be interpreted strictly to create a demanding standard for qualifying as disabled,” and that to be substantially
limited in performing a major life activity under the ADA ‘an individual must have an impairment that prevents or
severely restricts the individual from doing activities that are of central importance to most people' s daily lives';

“(5) to convey congressiond intent that the standard created by the Supreme Court in the case of Toyota Motor
Manufacturing, Kentucky, Inc. v. Williams, 534 U.S. 184 (2002) for ‘ substantially limits’, and applied by lower courts
in numerous decisions, has created an inappropriately high level of limitation necessary to obtain coverage under the
ADA, to convey that it is the intent of Congress that the primary object of attention in cases brought under the ADA
should bewhether entities covered under the ADA have complied with their obligations, and to convey that the question
of whether an individua’s impairment is a disability under the ADA should not demand extensive analysis; and

“(6) to express Congress expectation that the Equal Employment Opportunity Commission will revise that portion
of its current regulations that defines the term ‘ substantially limits' as ‘significantly restricted’ to be consistent with
this Act, including the amendments made by this Act.”

Study by General Accounting Office of Existing Disability-Related Employment
Incentives

Pub. L. 106-170, title 111, §303(a), Dec. 17, 1999, 113 Stat. 1903, provided that, as soon as practicable after Dec.
17, 1999, the Comptroller General was to undertake a study to assess existing tax credits and other disability-related
employment incentives under the Americans with Disabilities Act of 1990 (42 U.S.C. 12101 et seq.) and other Federal
laws, specifically addressing the extent to which such credits and other incentives would encourage employersto hire
and retain individuals with disabilities; and that, not later than 3 years after Dec. 17, 1999, the Comptroller General
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was to transmit to the appropriate congressional committees a written report presenting the results of the study and
any appropriate recommendations for legidative or administrative changes.

§12102. Definition of disability

Asused in this chapter:
(1) Disability

The term “disability” means, with respect to an individual—
(A) aphysical or mental impairment that substantially limits one or more major life activities of
such individual;
(B) arecord of such an impairment; or
(C) being regarded as having such an impairment (as described in paragraph (3)).

(2) Major lifeactivities
(A) Ingeneral
For purposesof paragraph (1), major life activitiesinclude, but are not limited to, caring for oneself,
performing manual tasks, seeing, hearing, eating, sleeping, waking, standing, lifting, bending,
speaking, breathing, learning, reading, concentrating, thinking, communicating, and working.
(B) Major bodily functions
For purposes of paragraph (1), amgjor life activity also includes the operation of a major bodily
function, including but not limited to, functions of the immune system, normal cell growth,

digestive, bowel, bladder, neurological, brain, respiratory, circulatory, endocrine, and reproductive
functions.

(3) Regarded as having such an impairment

For purposes of paragraph (1)(C):
(A) Anindividual meetsthe regquirement of “being regarded as having such animpairment” if the
individual establishes that he or she has been subjected to an action prohibited under this chapter
because of an actual or perceived physical or mental impairment whether or not the impairment
limits or is perceived to limit amajor life activity.
(B) Paragraph (1)(C) shall not apply to impairments that are transitory and minor. A transitory
impairment is an impairment with an actual or expected duration of 6 months or less.

(4) Rulesof construction regarding the definition of disability

The definition of “disability” in paragraph (1) shall be construed in accordance with the following:
(A) The definition of disability in this chapter shall be construed in favor of broad coverage of
individuals under this chapter, to the maximum extent permitted by the terms of this chapter.

(B) Theterm*“substantially limits’ shall beinterpreted consistently with the findingsand purposes
of the ADA Amendments Act of 2008.

(C) Animpairment that substantialy limits one major life activity need not limit other major life
activitiesin order to be considered a disability.

(D) Animpairment that is episodic or in remission is a disability if it would substantially limit
amajor life activity when active.

(E) (i) Thedetermination of whether an impairment substantially limitsamajor life activity shall
be made without regard to the ameliorative effects of mitigating measures such as—
(1) medication, medical supplies, equipment, or appliances, low-vision devices (which
do not include ordinary eyeglasses or contact lenses), prosthetics including limbs and
devices, hearing aidsand cochlear implants or other implantabl e hearing devices, mobility
devices, or oxygen therapy equipment and supplies,
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(1) use of assistive technology;
(1) reasonable accommodations or auxiliary aids or services; or
(IV) learned behavioral or adaptive neurological modifications.
(i) The ameliorative effects of the mitigating measures of ordinary eyeglasses or contact
lenses shall be considered in determining whether an impairment substantially limits a major
life activity.
(iii) Asused in this subparagraph—
(1) the term “ordinary eyeglasses or contact lenses’ means lenses that are intended to
fully correct visual acuity or eliminate refractive error; and
(I1) the term “low-vision devices’ means devices that magnify, enhance, or otherwise
augment avisual image.

(Pub. L. 101-336, § 3, July 26, 1990, 104 Stat. 329; Pub. L. 110-325, § 4(a), Sept. 25, 2008, 122 Stat.
3555.)

References in Text

This chapter, referred to in text, wasin the origina “thisAct”, meaning Pub. L. 101-336, July 26, 1990, 104 Stat. 327,
which is classified principally to this chapter. For complete classification of this Act to the Code, see Short Title note
set out under section 12101 of thistitle and Tables.

The ADA Amendments Act of 2008, referred to in par. (4)(B), is Pub. L. 110-325, Sept. 25, 2008, 122 Stat. 3553.
Section 2 of the Act, relating to the findings and purposes of the Act, is set out as a note under section 12101 of this
title. For complete classification of this Act to the Code, see Short Title of 2008 Amendment note under section 12101
of thistitle and Tables.

Amendments

2008—Pub. L. 110-325 amended section generally. Prior to amendment, section consisted of pars. (1) to (3) defining
for purposes of this chapter “auxiliary aids and services’, “disability”, and “ State”.

Effective Date of 2008 Amendment

Amendment by Pub. L. 110-325 effective Jan. 1, 2009, see section 8 of Pub. L. 110-325, set out as a note under
section 705 of Title 29, Labor.

812103. Additional definitions

Asused in this chapter:
(1) Auxiliary aids and services

Theterm “auxiliary aids and services’ includes—

(A) qudified interpreters or other effective methods of making auraly delivered materials
available to individuals with hearing impairments;

(B) qualified readers, taped texts, or other effective methods of making visually delivered
materials available to individuals with visua impairments;

(C) acquisition or modification of equipment or devices; and
(D) other similar services and actions.
(2) State
The term “ State” means each of the several States, the District of Columbia, the Commonwealth of

Puerto Rico, Guam, American Samoa, the Virgin Islands of the United States, the Trust Territory of
the Pacific Islands, and the Commonwealth of the Northern Mariana Islands.”.

(Pub. L. 101-336, § 4, as added Pub. L. 110-325, § 4(b), Sept. 25, 2008, 122 Stat. 3556.)
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References in Text

This chapter, referred to in text, wasin the origina “thisAct”, meaning Pub. L. 101-336, July 26, 1990, 104 Stat. 327,
which is classified principally to this chapter. For complete classification of this Act to the Code, see Short Title note
set out under section 12101 of thistitle and Tables.

Effective Date

Section effective Jan. 1, 2009, see section 8 of Pub. L. 110-325, set out as an Effective Date of 2008 Amendment
note under section 705 of Title 29, Labor.

Termination of Trust Territory of the Pacific Islands

For termination of Trust Territory of the Pacific Islands, see note set out preceding section 1681 of Title 48, Territories
and Insular Possessions.
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SUBCHAPTER I—EMPLOYMENT

812111. Definitions

As used in this subchapter:

(1) Commission

Theterm* Commission” meansthe Equal Employment Opportunity Commission established by section

2000e4 of thistitle.

(2) Covered entity

The term “covered entity” means an employer, employment agency, labor organization, or joint

|abor-management committee.

(3) Direct threat

The term “direct threat” means a significant risk to the health or safety of others that cannot be

eliminated by reasonable accommodation.

(4) Employee

The term “employee” means an individual employed by an employer. With respect to employment in

aforeign country, such term includes an individual who is acitizen of the United States.

(5) Employer
(A) Ingeneral
The term “employer” means a person engaged in an industry affecting commerce who has 15 or
more employees for each working day in each of 20 or more calendar weeks in the current or
preceding calendar year, and any agent of such person, except that, for two years following the
effective date of this subchapter, an employer means a person engaged in an industry affecting

commerce who has 25 or more employees for each working day in each of 20 or more calendar
weeks in the current or preceding year, and any agent of such person.

(B) Exceptions

The term “employer” does not include—

(i) the United States, a corporation wholly owned by the government of the United States,
or an Indian tribe; or

(ii) abonafide private membership club (other than alabor organization) that is exempt from
taxation under section 501 (c) of title 26.

(6) lllegal useof drugs
(A) Ingeneral
Theterm “illegal use of drugs’ means the use of drugs, the possession or distribution of which is
unlawful under the Controlled Substances Act [21 U.S.C. 801 et seq.]. Such term does not include

the use of a drug taken under supervision by a licensed health care professional, or other uses
authorized by the Controlled Substances Act or other provisions of Federal law.

(B) Drugs
The term “drug” means a controlled substance, as defined in schedules | through V of section 202
of the Controlled Substances Act [21 U.S.C. 812].
(7) Person, etc.
Theterms* person”, “labor organization”, “employment agency”, “commerce”, and “industry affecting
commerce”, shall have the same meaning given such terms in section 2000e of thistitle.
(8) Qualified individual
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Theterm “qualified individual” means an individua who, with or without reasonable accommodation,
can perform the essentia functions of the employment position that such individua holds or desires.
For the purposes of this subchapter, consideration shall be given to the employer’ s judgment asto what
functions of ajob are essential, and if an employer has prepared awritten description before advertising
or interviewing applicants for the job, this description shall be considered evidence of the essential
functions of the job.

(90 Reasonable accommodation

The term “reasonable accommodation” may include—
(A) making existing facilities used by employees readily accessible to and usable by individuals
with disabilities; and
(B) job restructuring, part-time or modified work schedules, reassignment to a vacant position,
acquisition or modification of equipment or devices, appropriate adjustment or modifications of
examinations, training materials or policies, the provision of qualified readers or interpreters, and
other similar accommodations for individuals with disabilities.

(10) Undue hardship
(A) Ingeneral

The term “undue hardship” means an action requiring significant difficulty or expense, when
considered in light of the factors set forth in subparagraph (B).

(B) Factorsto beconsidered

In determining whether an accommodation would impose an undue hardship on a covered entity,
factorsto be considered include—

(i) the nature and cost of the accommodation needed under this chapter;

(ii) the overal financial resources of the facility or facilities involved in the provision of the
reasonable accommodation; the number of persons employed at such facility; the effect on
expenses and resources, or the impact otherwise of such accommodation upon the operation
of the facility;

(iii) the overal financial resources of the covered entity; the overall size of the business of
acovered entity with respect to the number of its employees; the number, type, and location
of itsfacilities; and

(iv) the type of operation or operations of the covered entity, including the composition,
structure, and functions of the workforce of such entity; the geographic separateness,
administrative, or fiscal relationship of thefacility or facilitiesin question to the covered entity.

(Pub. L. 101-336, title |, § 101, July 26, 1990, 104 Stat. 330; Pub. L. 102-166, title |, § 109(a), Nov. 21,
1991, 105 Stat. 1077; Pub. L. 110-325, § 5(C)(1), Sept. 25, 2008, 122 Stat. 3557.)

References in Text

The effective date of this subchapter, referred to in par. (5)(A), is 24 months after July 26, 1990, see section 108 of
Pub. L. 101-336, set out as an Effective Date note bel ow.

The Controlled Substances Act, referred to in par. (6)(A), istitle !l of Pub. L. 91-513, Oct. 27, 1970, 84 Stat. 1242, as
amended, which is classified principally to subchapter | (§ 801 et seq.) of chapter 13 of Title 21, Food and Drugs. For
complete classification of this Act to the Code, see Short Title note set out under section 801 of Title 21 and Tables.

This chapter, referred to in par. (10)(B)(i), was in the original “this Act”, meaning Pub. L. 101-336, July 26, 1990,
104 Stat. 327, which is classified principally to this chapter. For complete classification of this Act to the Code, see
Short Title note set out under section 12101 of thistitle and Tables.

Amendments

2008—Par. (8). Pub. L. 110-325 struck out “with a disahility” after “individual” in heading and the first two places
appearing in text.
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1991—~Par. (4). Pub. L. 102-166 inserted at end “With respect to employment in aforeign country, such termincludes
an individual who is a citizen of the United States.”

Effective Date of 2008 Amendment

Amendment by Pub. L. 110-325 effective Jan. 1, 2009, see section 8 of Pub. L. 110-325, set out as a note under
section 705 of Title 29, Labor.

Effective Date of 1991 Amendment

Amendment by Pub. L. 102-166 inapplicable to conduct occurring before Nov. 21, 1991, see section 109(c) of Pub.
L. 102-166, set out as a note under section 2000e of thistitle.

Effective Date

Section 108 of title | of Pub. L. 101-336 provided that: “This title [enacting this subchapter] shall become effective
24 months after the date of enactment [July 26, 1990].”

812112. Discrimination
(@) General rule

No covered entity shall discriminate against a qualified individual on the basis of disability in
regard to job application procedures, the hiring, advancement, or discharge of employees, employee
compensation, job training, and other terms, conditions, and privileges of employment.

(b) Construction

As used in subsection (@) of this section, the term “discriminate against a qualified individual on the
basis of disability” includes—
(D limiting, segregating, or classifying ajob applicant or employeein away that adversely affects
the opportunities or status of such applicant or employee because of the disability of such applicant
or employee;
(2) participating in a contractual or other arrangement or relationship that has the effect of
subjecting acovered entity’ s qualified applicant or employee with adisability to the discrimination
prohibited by this subchapter (such relationship includes a relationship with an employment or
referral agency, labor union, an organization providing fringe benefits to an employee of the
covered entity, or an organization providing training and apprenticeship programs);
(3) utilizing standards, criteria, or methods of administration—
(A) that have the effect of discrimination on the basis of disability; or

(B) that perpetuate the discrimination of others who are subject to common administrative
control;

(4) excluding or otherwise denying equal jobs or benefits to a qualified individual because of
the known disability of an individual with whom the qualified individual is known to have a
relationship or association;

®) (A) not making reasonable accommodations to the known physical or mental limitations of
an otherwise qualified individual with a disability who is an applicant or employee, unless
such covered entity can demonstrate that the accommaodati on would impose an undue hardship
on the operation of the business of such covered entity; or
(B) denying employment opportunities to a job applicant or employee who is an otherwise
qualified individual with adisability, if such denial isbased on the need of such covered entity
to make reasonable accommodation to the physical or mental impairments of the employee
or applicant;

(6) using qualification standards, employment tests or other selection criteria that screen out or

tend to screen out an individual with adisability or aclass of individualswith disabilities unlessthe
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standard, test or other selection criteria, as used by the covered entity, is shown to be job-related
for the position in question and is consistent with business necessity; and

(7) failing to select and administer tests concerning employment in the most effective manner to
ensure that, when such test isadministered to ajob applicant or employee who has adisability that
impairs sensory, manual, or speaking skills, such test results accurately reflect the skills, aptitude,
or whatever other factor of such applicant or employee that such test purports to measure, rather
than reflecting the impaired sensory, manual, or speaking skills of such employee or applicant
(except where such skills are the factors that the test purports to measure).

(c) Covered entitiesin foreign countries

() Ingeneral

It shall not be unlawful under this section for a covered entity to take any action that constitutes
discrimination under this section with respect to an employee in aworkplace in aforeign country
if compliance with this section would cause such covered entity to violate the law of the foreign
country in which such workplace is located.

(2) Control of corporation
(A) Presumption
If an employer controls a corporation whose place of incorporation is a foreign country,

any practice that constitutes discrimination under this section and is engaged in by such
corporation shall be presumed to be engaged in by such employer.

(B) Exception
This section shall not apply with respect to the foreign operations of an employer that is a
foreign person not controlled by an American employer.
(C) Determination
For purposes of this paragraph, the determination of whether an employer controls a
corporation shall be based on—

(i) theinterrelation of operations;

(ii) the common management;

(iii) the centralized control of labor relations; and

(iv) the common ownership or financial control,

of the employer and the corporation.

(d) Medical examinationsand inquiries

(1D Ingeneral
The prohibition against discrimination as referred to in subsection (a) of this section shall include
medical examinations and inquiries.
(2) Preemployment
(A) Prohibited examination or inquiry
Except as provided in paragraph (3), acovered entity shall not conduct amedical examination

or make inquiries of a job applicant as to whether such applicant is an individual with a
disability or asto the nature or severity of such disability.

(B) Acceptableinquiry
A covered entity may make preemployment inquiriesinto the ability of an applicant to perform
job-related functions.

(3) Employment entrance examination
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A covered entity may require amedical examination after an offer of employment has been made
to ajob applicant and prior to the commencement of the employment duties of such applicant, and
may condition an offer of employment on the results of such examination, if—

(A) al entering employees are subjected to such an examination regardless of disability;

(B) information obtained regarding the medical condition or history of the applicant is
collected and maintained on separate forms and in separate medical files and is treated as a
confidential medical record, except that—

(i) supervisors and managers may be informed regarding necessary restrictions on the
work or duties of the employee and necessary accommodations;

(ii) first aid and safety personnel may be informed, when appropriate, if the disability
might require emergency treatment; and

(iii) government officials investigating compliance with this chapter shall be provided
relevant information on request; and

(C) theresults of such examination are used only in accordance with this subchapter.
(4) Examination and inquiry
(A) Prohibited examinations and inquiries
A covered entity shall not require a medical examination and shall not make inquiries of an
employee as to whether such employee is an individual with adisability or asto the nature or

severity of the disability, unless such examination or inquiry is shown to be job-related and
consistent with business necessity.

(B) Acceptable examinationsand inquiries
A covered entity may conduct voluntary medical examinations, including voluntary medical
histories, which are part of an employee health program available to employees at that work

site. A covered entity may makeinquiriesinto theability of an employeeto performjob-related
functions.

(C) Requirement
Information obtained under subparagraph (B) regarding the medical condition or history of
any employee are subject to the requirements of subparagraphs (B) and (C) of paragraph (3).

(Pub. L. 101-336, title |, § 102, July 26, 1990, 104 Stat. 331; Pub. L. 102-166, title |, § 109(b)(2), Nov.
21, 1991, 105 Stat. 1077; Pub. L. 110-325, § 5(a), Sept. 25, 2008, 122 Stat. 3557.)

References in Text

This chapter, referred to in subsec. (d)(3)(B)(iii), was in the original “this Act”, meaning Pub. L. 101-336, July 26,
1990, 104 Stat. 327, which is classified principally to this chapter. For complete classification of this Act to the Code,
see Short Title note set out under section 12101 of thistitle and Tables.

Amendments

2008—Subsec. (a). Pub. L. 110-325, §5(a)(1), substituted “on the basis of disability” for “with a disability because
of the disability of such individual”.

Subsec. (b). Pub. L. 110-325, §5(8)(2), substituted “discriminate against a qualified individual on the basis of
disability” for “discriminate” in introductory provisions.

1991—Subsecs. (), (d). Pub. L. 102—166 added subsec. (c) and redesignated former subsec. (c) as (d).

Effective Date of 2008 Amendment

Amendment by Pub. L. 110-325 effective Jan. 1, 2009, see section 8 of Pub. L. 110-325, set out as a note under
section 705 of Title 29, Labor.
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Effective Date of 1991 Amendment

Amendment by Pub. L. 102-166 inapplicable to conduct occurring before Nov. 21, 1991, see section 109(c) of Pub.
L. 102-166, set out as a note under section 2000e of this title.

8§12113. Defenses
(& Ingeneral

It may be a defense to a charge of discrimination under this chapter that an alleged application of
qualification standards, tests, or selection criteriathat screen out or tend to screen out or otherwise deny
ajob or benefit to an individual with a disability has been shown to be job-related and consistent with
business necessity, and such performance cannot be accomplished by reasonable accommodation, as
reguired under this subchapter.

(b) Qualification standards

Theterm “qualification standards’ may include a requirement that an individual shall not pose adirect
threat to the health or safety of other individualsin the workplace.

(c) Qualification standards and tests related to uncorrected vision

Notwithstanding section 12102 (4)(E)(ii) of this title, a covered entity shall not use qudlification
standards, employment tests, or other selection criteria based on an individual’s uncorrected vision
unless the standard, test, or other selection criteria, as used by the covered entity, is shown to be
job-related for the position in question and consistent with business necessity.

(d) Religiousentities
() Ingeneral
This subchapter shall not prohibit a religious corporation, association, educational institution, or
society from giving preference in employment to individuals of a particular religion to perform
work connected with the carrying on by such corporation, association, educational institution, or
society of its activities.
(2) Religioustenetsrequirement

Under this subchapter, a religious organization may require that al applicants and employees
conform to the religious tenets of such organization.

(e) List of infectiousand communicable diseases

() Ingeneral

The Secretary of Health and Human Services, not later than 6 months after July 26, 1990, shall—
(A) review al infectious and communicable diseases which may be transmitted through
handling the food supply;
(B) publish alist of infectious and communicable diseases which are transmitted through
handling the food supply;
(C) publish the methods by which such diseases are transmitted; and
(D) widely disseminate such information regarding the list of diseases and their modes of

transmissability * to the general public.
Such list shall be updated annually.
(2) Applications

In any case in which an individual has an infectious or communicable disease that is transmitted
to others through the handling of food, that is included on the list developed by the Secretary of
Health and Human Services under paragraph (1), and which cannot be eliminated by reasonable
accommaodation, a covered entity may refuse to assign or continue to assign such individual to a
job involving food handling.
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(3) Construction

Nothing in this chapter shall be construed to preempt, modify, or amend any State, county, or local
law, ordinance, or regulation applicable to food handling which is designed to protect the public
health from individuals who pose a significant risk to the health or safety of others, which cannot
be eliminated by reasonable accommodation, pursuant to the list of infectious or communicable

diseases and the modes of transmissability 1 published by the Secretary of Health and Human
Services.

Footnotes

1soin original. Probably should be “transmissibility”.

(Pub. L. 101-336, title |, § 103, July 26, 1990, 104 Stat. 333; Pub. L. 110-325, § 5(b), Sept. 25, 2008, 122
Stat. 3557.)

References in Text

This chapter, referred to in subsecs. (a) and (e)(3), was in the original “this Act”, meaning Pub. L. 101-336, July 26,
1990, 104 Stat. 327, which is classified principally to this chapter. For complete classification of this Act to the Code,
see Short Title note set out under section 12101 of thistitle and Tables.

Amendments

2008—Subsecs. (c) to (€). Pub. L. 110-325 added subsec. (c) and redesignated former subsecs. (c) and (d) as (d) and
(e), respectively.

Effective Date of 2008 Amendment

Amendment by Pub. L. 110-325 effective Jan. 1, 2009, see section 8 of Pub. L. 110-325, set out as a note under
section 705 of Title 29, Labor.

§12114. lllegal use of drugs and alcohol
(a) Qualified individual with a disability
For purposes of this subchapter, aqualified individual with adisability shall not include any employee
or applicant who is currently engaging in theillegal use of drugs, when the covered entity acts on the
basis of such use.
(b) Rulesof construction

Nothing in subsection (@) of this section shall be construed to exclude as a qualified individual with
adisability an individua who—
(1) hassuccessfully completed asupervised drug rehabilitation program and is no longer engaging
in the illegal use of drugs, or has otherwise been rehabilitated successfully and is no longer
engaging in such use;
(2) isparticipatinginasupervised rehabilitation program andisno longer engaging in such use; or
(3) iserroneoudly regarded as engaging in such use, but is not engaging in such use;
except that it shall not be aviolation of thischapter for acovered entity to adopt or administer reasonable
policies or procedures, including but not limited to drug testing, designed to ensure that an individual
described in paragraph (1) or (2) is no longer engaging in the illegal use of drugs.
(c) Authority of covered entity

A covered entity—
(1) may prohibit theillegal use of drugs and the use of alcohol at the workplace by all employees;
(2) may require that employees shall not be under the influence of alcohol or be engaging in the
illegal use of drugs at the workplace;
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(3 may require that employees behave in conformance with the reguirements established under
the Drug-Free Workplace Act of 1988 (41 U.S.C. 701 et seq.);

(4) may hold an employee who engages in the illegal use of drugs or who is an alcohalic to the
same qualification standards for employment or job performance and behavior that such entity
holds other employees, even if any unsatisfactory performance or behavior is related to the drug
use or alcoholism of such employee; and

(5 may, with respect to Federal regulations regarding alcohol and theillegal use of drugs, require
that—

(A) employees comply with the standards established in such regulations of the Department
of Defense, if the employees of the covered entity are employed in an industry subject to
such regulations, including complying with regulations (if any) that apply to employment in
sensitive positionsin such an industry, in the case of employees of the covered entity who are
employed in such positions (as defined in the regulations of the Department of Defense);

(B) employees comply with the standards established in such regulations of the Nuclear
Regulatory Commission, if the employees of the covered entity are employed in an industry
subject to such regulations, including complying with regulations (if any) that apply to
employment in sensitive positionsin such an industry, in the case of employees of the covered
entity who are employed in such positions (as defined in the regulations of the Nuclear
Regulatory Commission); and

(C) employees comply with the standards established in such regulations of the Department
of Transportation, if the employees of the covered entity are employed in a transportation
industry subject to such regulations, including complying with such regulations (if any) that
apply to employment in sensitive positions in such an industry, in the case of employees of
the covered entity who are employed in such positions (as defined in the regulations of the
Department of Transportation).

(d) Drugtesting
(1) Ingeneral
For purposes of this subchapter, atest to determinetheillegal use of drugs shall not be considered
amedical examination.
(2) Construction

Nothing in this subchapter shall be construed to encourage, prohibit, or authorize the conducting
of drug testing for theillegal use of drugs by job applicants or employees or making employment
decisions based on such test results.

(e) Transportation employees

Nothing in this subchapter shall be construed to encourage, prohibit, restrict, or authorize the otherwise
lawful exercise by entities subject to the jurisdiction of the Department of Transportation of authority
to—
(1) test employees of such entities in, and applicants for, positions involving safety-sensitive
dutiesfor theillegal use of drugs and for on-duty impairment by alcohol; and
(2) remove such persons who test positive for illegal use of drugs and on-duty impairment by
alcohol pursuant to paragraph (1) from safety-sensitive duties in implementing subsection (c) of
this section.

(Pub. L. 101-336, title |, § 104, July 26, 1990, 104 Stat. 334; Pub. L. 110-325, § 5(c)(2), Sept. 25, 2008,
122 Stat. 3557.)
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References in Text

This chapter, referred to in subsec. (b), was in the original “this Act”, meaning Pub. L. 101-336, July 26, 1990, 104
Stat. 327, which is classified principaly to this chapter. For complete classification of this Act to the Code, see Short
Title note set out under section 12101 of thistitle and Tables.

The Drug-Free Workplace Act of 1988, referred to in subsec. (c)(3), is subtitle D (8§ 5151-5160) of title V of Pub.
L. 100-690, Nov. 18, 1988, 102 Stat. 4304, which is classified generally to chapter 10 (8 701 et seq.) of Title 41,
Public Contracts. For complete classification of this Act to the Code, see Short Title note set out under section 701

of Title41 and Tables.

Amendments

2008—Subsec. (a). Pub. L. 110-325 substituted “aqualified individual with adisability shall” for “the term ‘ qualified
individual with adisability’ shall”.

Effective Date of 2008 Amendment

Amendment by Pub. L. 110-325 effective Jan. 1, 2009, see section 8 of Pub. L. 110-325, set out as a nhote under
section 705 of Title 29, Labor.

§12115. Posting notices

Every employer, employment agency, labor organization, or joint labor-management committee
covered under this subchapter shall post notices in an accessible format to applicants, employees,
and members describing the applicable provisions of this chapter, in the manner prescribed by
section 2000e-10 of thistitle.

(Pub. L. 101-336, title |, § 105, July 26, 1990, 104 Stat. 336.)

References in Text

This chapter, referred to in text, wasin the origina “thisAct”, meaning Pub. L. 101-336, July 26, 1990, 104 Stat. 327,
which is classified principally to this chapter. For complete classification of this Act to the Code, see Short Title note
set out under section 12101 of thistitle and Tables.

§12116. Regulations

Not later than 1 year after July 26, 1990, the Commission shall issue regulations in an accessible
format to carry out this subchapter in accordance with subchapter Il of chapter 5 of title 5.

(Pub. L. 101-336, title I, § 106, July 26, 1990, 104 Stat. 336.)

§12117. Enforcement
(@) Powers, remedies, and procedures

The powers, remedies, and procedures set forth in sections 2000e—4, 2000e-5, 2000e—6, 2000e-8, and
2000e-9 of this title shall be the powers, remedies, and procedures this subchapter provides to the
Commission, to the Attorney General, or to any person alleging discrimination on the basis of disability
in violation of any provision of this chapter, or regulations promulgated under section 12116 of this
title, concerning employment.

(b) Coordination
Theagencieswith enforcement authority for actionswhich allege empl oyment di scrimination under this

subchapter and under the Rehabilitation Act of 1973 [29 U.S.C. 701 et seq.] shall develop procedures
to ensure that administrative complaintsfiled under this subchapter and under the Rehabilitation Act of
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1973 are dealt with in amanner that avoids duplication of effort and preventsimpasition of inconsistent
or conflicting standards for the same requirements under this subchapter and the Rehabilitation Act of
1973. The Commission, the Attorney General, and the Office of Federal Contract Compliance Programs
shall establish such coordinating mechanisms (similar to provisions contained in the joint regulations
promulgated by the Commission and the Attorney General at part 42 of title 28 and part 1691 of title
29, Code of Federal Regulations, and the Memorandum of Understanding between the Commission
and the Office of Federal Contract Compliance Programs dated January 16, 1981 (46 Fed. Reg. 7435,
January 23, 1981)) in regul ationsimplementing this subchapter and Rehabilitation Act of 1973 not later
than 18 months after July 26, 1990.

(Pub. L. 101-336, title |, §107, July 26, 1990, 104 Stat. 336.)

References in Text

This chapter, referred to in subsec. (), was in the origina “this Act”, meaning Pub. L. 101-336, July 26, 1990, 104
Stat. 327, which is classified principaly to this chapter. For complete classification of this Act to the Code, see Short
Title note set out under section 12101 of thistitle and Tables.

The Rehabilitation Act of 1973, referred to in subsec. (b), isPub. L. 93-112, Sept. 26, 1973, 87 Stat. 355, as amended,
which is classified generally to chapter 16 (§ 701 et seq.) of Title 29, Labor. For complete classification of thisAct to
the Code, see Short Title note set out under section 701 of Title 29 and Tables.
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Part A—Prohibition Against Discrimination and Other Generally Applicable
Provisions

8 12131. Definitions

As used in this subchapter:
(1) Public entity
Theterm “public entity” means—
(A) any State or local government;

(B) any department, agency, special purpose district, or other instrumentality of a State or States
or local government; and

(C) the National Railroad Passenger Corporation, and any commuter authority (as defined in
section 24102 (4) * of title 49).
(2) Qualified individual with a disability
The term “qualified individual with a disability” means an individual with a disability who, with
or without reasonable modifications to rules, policies, or practices, the removal of architectural,
communication, or transportation barriers, or the provision of auxiliary aids and services, meets the
essential eligibility requirementsfor the receipt of servicesor the participation in programsor activities
provided by a public entity.
Footnotes
1 See Referencesin Text note below.

(Pub. L. 101-336, title 11, § 201, July 26, 1990, 104 Stat. 337.)

References in Text

Section 24102 of title 49, referred toin par. (1)(C), was subsequently amended, and section 24102 (4) no longer defines
“commuter authority”. However, such term is defined elsewhere in that section.

Codification

In par. (1)(C), “section 24102 (4) of title 49" substituted for “section 103(8) of the Rail Passenger Service Act” on
authority of Pub. L. 103-272, 8 6(b), July 5, 1994, 108 Stat. 1378, the first section of which enacted subtitles I1, 111,
and V to X of Title 49, Transportation.

Effective Date

Section 205 of Pub. L. 101-336 provided that:

“(a) General Rule—Except as provided in subsection (b), this subtitle [subtitle A (88§ 201-205) of title Il of Pub. L.
101-336, enacting this part] shall become effective 18 months after the date of enactment of this Act [July 26, 1990].

“(b) Exception.—Section 204 [section 12134 of thistitle] shall become effective on the date of enactment of thisAct.”

Ex. Ord. No. 13217. Community-Based Alternatives for Individuals With
Disabilities
Ex. Ord. No. 13217, June 18, 2001, 66 F.R. 33155, provided:

By the authority vested in me as President by the Constitution and the laws of the United States of America, and in
order to place qualified individuals with disabilities in community settings whenever appropriate, it is hereby ordered
asfollows:

Section 1. Policy. Thisorder isissued consistent with the following findings and principles:

(a) The United States is committed to community-based alternatives for individuals with disabilities and recognizes
that such services advance the best interests of Americans.
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(b) The United States seeks to ensure that America’ s community-based programs effectively foster independence and
participation in the community for Americans with disabilities.

(c) Unjustified isolation or segregation of qualified individuals with disabilities through institutionalization is aform
of disability-based discrimination prohibited by Title Il of the Americans With Disabilities Act of 1990 (ADA), 42
U.S.C. 12101 [12131] et seqg. States must avoid disability-based discrimination unless doing so would fundamentally
ater the nature of the service, program, or activity provided by the State.

(d) In Olmstead v. L.C., 527 U.S. 581 (1999) (the “Olmstead decision”), the Supreme Court construed Title I of the
ADA [42 U.S.C. 12131 et seq.] to require States to place quaified individuals with mental disabilitiesin community
settings, rather than in institutions, whenever treatment professionals determine that such placement is appropriate,
the affected persons do not oppose such placement, and the State can reasonably accommodate the placement, taking
into account the resources available to the State and the needs of others with disabilities.

(e) The Federal Government must assist States and localitiesto implement swiftly the Olmstead decision, so asto help
ensure that all Americans have the opportunity to live close to their families and friends, to live more independently,
to engage in productive employment, and to participate in community life.

Sec. 2. Swift Implementation of the Olmstead Decision: Agency Responsibilities. (a) The Attorney Genera, the
Secretaries of Health and Human Services, Education, Labor, and Housing and Urban Development, and the
Commissioner of the Social Security Administration shall work cooperatively to ensure that the Olmstead decisionis
implemented in a timely manner. Specifically, the designated agencies should work with States to help them assess
their compliance with the Olmstead decision and the ADA [42 U.S.C. 12101 et seq.] in providing servicesto qualified
individualswith disabilitiesin community-based settings, aslong as such services are appropriate to the needs of those
individuals. These agencies should provide technical guidance and work cooperatively with Statesto achieve the goals
of Title I of the ADA [42 U.S.C. 12131 et seq.], particularly where States have chosen to develop comprehensive,
effectively working plans to provide services to quaified individuals with disabilities in the most integrated settings.
These agencies should also ensure that existing Federal resources are used in the most effective manner to support the
goals of the ADA. The Secretary of Health and Human Services shall take the lead in coordinating these efforts.

(b) The Attorney General, the Secretaries of Health and Human Services, Education, Labor, and Housing and Urban
Development, and the Commissioner of the Social Security Administration shall evaluate the policies, programs,
statutes, and regulations of their respective agencies to determine whether any should be revised or modified to
improve the availability of community-based services for qualified individuals with disabilities. The review shall
focus on identifying affected populations, improving the flow of information about supports in the community, and
removing barriers that impede opportunities for community placement. The review should ensure the involvement of
consumers, advocacy organizations, providers, and relevant agency representatives. Each agency head should report to
the President, through the Secretary of Health and Human Services, with the results of their evaluation within 120 days.

(c) The Attorney General and the Secretary of Health and Human Services shall fully enforce Title |1 of the ADA,
including investigating and resolving complaints filed on behalf of individuals who allege that they have been the
victims of unjustified institutionalization. Whenever possible, the Department of Justice and the Department of Health
and Human Services should work cooperatively with States to resolve these complaints, and should use aternative
dispute resolution to bring these complaints to a quick and constructive resolution.

(d) The agency actions directed by this order shall be done consistent with this Administration’s budget.

Sec. 3. Judicial Review. Nothing in this order shall affect any otherwise available judicia review of agency action.
This order is intended only to improve the internal management of the Federal Government and does not create any
right or benefit, substantive or procedural, enforceable at |aw or equity by aparty against the United States, its agencies
or instrumentalities, its officers or employees, or any other person.

George W. Bush.

8§12132. Discrimination

Subject to the provisions of this subchapter, no qualified individual with a disability shall, by
reason of such disability, be excluded from participationin or be denied the benefits of the services,
programs, or activities of a public entity, or be subjected to discrimination by any such entity.

(Pub. L. 101-336, title 11, § 202, July 26, 1990, 104 Stat. 337.)
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812133. Enforcement

The remedies, procedures, and rights set forth in section 794a of title 29 shall be the remedies,
procedures, and rights this subchapter provides to any person alleging discrimination on the basis
of disability in violation of section 12132 of thistitle.

(Pub. L. 101-336, title 11, § 203, July 26, 1990, 104 Stat. 337.)

§12134. Regulations
(@ Ingeneral

Not later than 1 year after July 26, 1990, the Attorney General shall promulgate regulations in an
accessible format that implement this part. Such regulations shall not include any matter within the
scope of the authority of the Secretary of Transportation under section 12143, 12149, or 12164 of this
title.

(b) Relationship to other regulations

Except for “program accessibility, existing facilities’, and “communications’, regulations under
subsection (@) of this section shall be consistent with this chapter and with the coordination regul ations
under part 41 of title 28, Code of Federal Regulations (as promulgated by the Department of
Health, Education, and Welfare on January 13, 1978), applicable to recipients of Federa financial
assistance under section 794 of title 29. With respect to “program accessibility, existing facilities’, and
“communications’, such regulations shall be consistent with regulations and analysis as in part 39 of
title 28 of the Code of Federal Regulations, applicable to federally conducted activities under section
794 of title 29.

(c) Standards

Regulations under subsection (a) of this section shall include standards applicable to facilities and
vehicles covered by this part, other than facilities, stations, rail passenger cars, and vehicles covered
by part B of this subchapter. Such standards shall be consistent with the minimum guidelines and

reguirementsissued by the Architectural and Transportation Barriers Compliance Board in accordance
with section 12204 (a) of thistitle.

(Pub. L. 101-336, title 11, § 204, July 26, 1990, 104 Stat. 337.)

References in Text

This chapter, referred to in subsec. (b), was in the original “this Act”, meaning Pub. L. 101-336, July 26, 1990, 104
Stat. 327, which is classified principally to this chapter. For complete classification of this Act to the Code, see Short
Title note set out under section 12101 of thistitle and Tables.

Effective Date
Section effective July 26, 1990, see section 205(b) of Pub. L. 101-336, set out asanote under section 12131 of thistitle.
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Part B—Actions Applicable to Public Transportation Provided by Public Entities
Considered Discriminatory
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subpart i—public transportation other than by aircraft or certain rail operations

812141. Definitions

As used in this subpart:
(1) Demand responsive system
Theterm “demand responsive system” means any system of providing designated public transportation
which is not afixed route system.
(2) Designated public transportation
The term “designated public transportation” means transportation (other than public school
transportation) by bus, rail, or any other conveyance (other than transportation by aircraft or intercity or

commuter rail transportation (as defined in section 12161 of thistitl€)) that provides the genera public
with general or special service (including charter service) on aregular and continuing basis.

(3) Fixed route system

The term “fixed route system” means a system of providing designated public transportation on which
avehicleis operated along a prescribed route according to a fixed schedule.

(4) Operates

Theterm “operates’, asused with respect to afixed route system or demand responsive system, includes
operation of such system by a person under a contractual or other arrangement or relationship with a
public entity.

(5) Public school transportation

Theterm “public school transportation” means transportation by schoolbus vehicles of schoolchildren,
personnel, and equipment to and from a public elementary or secondary school and school-related
activities.

(6) Secretary

Theterm “ Secretary” means the Secretary of Transportation.

(Pub. L. 101-336, title 11, § 221, July 26, 1990, 104 Stat. 338.)

Effective Date
Section 231 of Pub. L. 101-336 provided that:

“(a) General Rule—Except as provided in subsection (b), this part [part | (88 221-231) of subtitle B of title Il of
Pub. L. 101-336, enacting this subpart] shall become effective 18 months after the date of enactment of this Act [July
26, 1990].

“(b) Exception.—Sections 222, 223 (other than subsection (a)), 224, 225, 227(b), 228(b), and 229 [sections 12142,
12143 (b) to (f), 12144, 12145, 12147 (b), 12148 (b), and 12149 of this title] shall become effective on the date of
enactment of this Act.”

812142. Public entities operating fixed route systems
(@) Purchase and lease of new vehicles

It shall be considered discrimination for purposes of section 12132 of this title and section 794 of
title 29 for a public entity which operates a fixed route system to purchase or lease a new bus, a new
rapid rail vehicle, anew light rail vehicle, or any other new vehicle to be used on such system, if the
solicitation for such purchase or lease is made after the 30th day following July 26, 1990, and if such
bus, rail vehicle, or other vehicleisnot readily accessible to and usable by individual s with disabilities,
including individuals who use wheelchairs.
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(b) Purchase and lease of used vehicles

Subject to subsection (c)(1) of thissection, it shall be considered discrimination for purposes of section
12132 of this title and section 794 of title 29 for a public entity which operates a fixed route system
to purchase or lease, after the 30th day following July 26, 1990, a used vehicle for use on such system
unless such entity makes demonstrated good faith efforts to purchase or lease a used vehicle for use
on such system that is readily accessible to and usable by individuals with disabilities, including
individuals who use wheelchairs.

(c) Remanufactured vehicles

(1) Generalrule

Except as provided in paragraph (2), it shall be considered discrimination for purposes of section
12132 of this title and section 794 of title 29 for a public entity which operates a fixed route
system—
(A) to remanufacture a vehicle for use on such system so as to extend its usable life for 5
years or more, which remanufacture begins (or for which the solicitation is made) after the
30th day following July 26, 1990; or
(B) to purchase or lease for use on such system a remanufactured vehicle which has been
remanufactured so as to extend its usable life for 5 years or more, which purchase or lease
occurs after such 30th day and during the period in which the usable life is extended;
unless, after remanufacture, the vehicle is, to the maximum extent feasible, readily accessible to
and usable by individuals with disabilities, including individuals who use wheelchairs.
(2) Exception for historic vehicles
(A) General rule

If a public entity operates a fixed route system any segment of which is included on the
National Register of Historic Places and if making a vehicle of historic character to be used
solely on such segment readily accessible to and usable by individual s with disabilitieswould
significantly ater the historic character of such vehicle, the public entity only hasto make (or
to purchase or lease a remanufactured vehicle with) those modifications which are necessary
to meet the requirements of paragraph (1) and which do not significantly alter the historic
character of such vehicle.

(B) Vehiclesof historic character defined by regulations

For purposes of this paragraph and section 12148 (b) of thistitle, avehicle of historic character
shall be defined by the regulations issued by the Secretary to carry out this subsection.

(Pub. L. 101-336, title 11, § 222, July 26, 1990, 104 Stat. 339.)

Effective Date
Section effective July 26, 1990, see section 231(b) of Pub. L. 101-336, set out asanote under section 12141 of thistitle.

§12143. Paratransit as a complement to fixed route service
(@) General rule

It shall be considered discrimination for purposes of section 12132 of thistitle and section 794 of title
29 for a public entity which operates a fixed route system (other than a system which provides solely
commuter bus service) to fail to provide with respect to the operations of its fixed route system, in
accordance with this section, paratransit and other special transportation services to individuals with
disabilities, including individua swho use wheel chairs, that are sufficient to provideto such individuals
alevel of service
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(1) which is comparable to the level of designated public transportation services provided to
individuals without disabilities using such system; or

(2) inthe case of response time, which is comparable, to the extent practicable, to the level of
designated public transportation services provided to individuals without disabilities using such
system.

(b) Issuance of regulations

Not later than 1 year after July 26, 1990, the Secretary shall issue final regulations to carry out this
section.

(c) Required contents of regulations
(1) Eligiblerecipientsof service

The regulations issued under this section shall require each public entity which operates a fixed
route system to provide the paratransit and other special transportation services required under this
section—

(A) (i) to any individual with a disability who is unable, as a result of a physical or
mental impairment (including avision impairment) and without the assistance of another
individual (except an operator of a wheelchair lift or other boarding assistance device),
to board, ride, or disembark from any vehicle on the system which is readily accessible
to and usable by individuals with disabilities;

(if) to any individual with a disability who needs the assistance of a wheelchair lift or
other boarding assistance device (and is able with such assistance) to board, ride, and
disembark from any vehicle which isreadily accessible to and usable by individualswith
disahilitiesif the individual wantsto travel on aroute on the system during the hours of
operation of the system at atime (or within areasonable period of such time) when such
avehicleis not being used to provide designated public transportation on the route; and
(i) to any individual with a disability who has a specific impairment-related condition
which prevents such individual from traveling to a boarding location or from a
disembarking location on such system;

(B) to one other individual accompanying the individual with the disability; and

(C) to other individuals, in addition to the one individual described in subparagraph (B),

accompanying the individual with a disability provided that space for these additional

individualsis available on the paratransit vehicle carrying the individual with a disability and
that the transportation of such additional individuals will not result in a denial of service to
individuals with disabilities.

For purposes of clauses (i) and (ii) of subparagraph (A), boarding or disembarking from avehicle

does not include travel to the boarding location or from the disembarking location.

(2) Servicearea

The regulations issued under this section shall require the provision of paratransit and special
transportation services required under this section in the service area of each public entity which
operates a fixed route system, other than any portion of the service area in which the public entity
solely provides commuter bus service.

(3) Servicecriteria

Subject to paragraphs (1) and (2), the regulationsissued under this section shall establish minimum
service criteriafor determining the level of servicesto be required under this section.

(4) Unduefinancial burden limitation

The regulations issued under this section shall provide that, if the public entity is able to

demonstrate to the satisfaction of the Secretary that the provision of paratransit and other special
transportation services otherwise required under this section would impose an undue financial
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(d)

(€)

burden on the public entity, the public entity, notwithstanding any other provision of this section
(other than paragraph (5)), shall only be required to provide such services to the extent that
providing such services would not impose such a burden.

(5) Additional services

The regulations issued under this section shall establish circumstances under which the Secretary
may require a public entity to provide, notwithstanding paragraph (4), paratransit and other
special transportation services under this section beyond the level of paratransit and other special
transportation services which would otherwise be required under paragraph (4).

(6) Public participation

The regulations issued under this section shall require that each public entity which operates a
fixed route system hold a public hearing, provide an opportunity for public comment, and consult
with individuals with disabilities in preparing its plan under paragraph (7).

(7) Plans

The regulations issued under this section shall require that each public entity which operates a
fixed route system—

(A) within 18 months after July 26, 1990, submit to the Secretary, and commence
implementation of, a plan for providing paratransit and other special transportation services
which meets the requirements of this section; and

(B) onanannual basisthereafter, submit to the Secretary, and commence implementation of,
aplan for providing such services.

(8) Provision of servicesby others

The regulations issued under this section shall—
(A) requirethat a public entity submitting a plan to the Secretary under this section identify
in the plan any person or other public entity which is providing a paratransit or other special
transportation service for individuals with disabilities in the service area to which the plan
applies; and
(B) providethat the public entity submitting the plan does not have to provide under the plan
such service for individuals with disabilities.

(9) Other provisions

The regulations issued under this section shall include such other provisions and requirements as

the Secretary determines are necessary to carry out the objectives of this section.

Review of plan

(1) General rule

The Secretary shall review a plan submitted under this section for the purpose of determining
whether or not such plan meets the requirements of this section, including the regulations issued
under this section.

(2) Disapproval

If the Secretary determinesthat aplan reviewed under this subsection failsto meet the requirements
of this section, the Secretary shall disapprove the plan and notify the public entity which submitted
the plan of such disapproval and the reasons therefor.

(3) Moadification of disapproved plan

Not later than 90 days after the date of disapproval of aplan under this subsection, the public entity

which submitted the plan shall modify the plan to meet the requirements of this section and shall
submit to the Secretary, and commence implementation of, such modified plan.

“Discrimination” defined
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Asused in subsection (&) of this section, the term “discrimination” includes—

(1) afailure of apublic entity to which the regulations issued under this section apply to submit,
or commence implementation of, a plan in accordance with subsections (c)(6) and (c)(7) of this
section;

(2) afailure of such entity to submit, or commence implementation of, a modified plan in
accordance with subsection (d)(3) of this section;

(3) submission to the Secretary of a modified plan under subsection (d)(3) of this section which
does not meet the requirements of this section; or

(4) a failure of such entity to provide paratransit or other special transportation services in
accordance with the plan or modified plan the public entity submitted to the Secretary under this
section.

(f) Statutory construction

Nothing in this section shall be construed as preventing a public entity—

(1) from providing paratransit or other special transportation services at alevel which is greater
than the level of such services which are required by this section,

(2) from providing paratransit or other special transportation services in addition to those
paratransit and special transportation services required by this section, or

(3) from providing such services to individuals in addition to those individuals to whom such
services are required to be provided by this section.

(Pub. L. 101-336, title 11, 8 223, July 26, 1990, 104 Stat. 340.)

Effective Date

Subsec. () of this section effective 18 months after July 26, 1990, and subsecs. (b) to (f) of this section effective July
26, 1990, see section 231 of Pub. L. 101-336, set out as a note under section 12141 of thistitle.

§12144. Public entity operating a demand responsive system

If apublic entity operates a demand responsive system, it shall be considered discrimination, for
purposes of section 12132 of thistitle and section 794 of title 29, for such entity to purchase or lease
anew vehicle for use on such system, for which a solicitation is made after the 30th day following
July 26, 1990, that is not readily accessible to and usable by individuals with disabilities, including
individual s who use wheelchairs, unless such system, when viewed in its entirety, provides alevel
of serviceto such individuals equivalent to thelevel of service such system providesto individuals
without disabilities.

(Pub. L. 101-336, title 11, § 224, July 26, 1990, 104 Stat. 342.)

Effective Date
Section effective July 26, 1990, see section 231(b) of Pub. L. 101-336, set out asanote under section 12141 of thistitle.

§12145. Temporary relief where lifts are unavailable
(&) Granting

With respect to the purchase of new buses, a public entity may apply for, and the Secretary may
temporarily relieve such public entity from the obligation under section 12142 (a) or 12144 of thistitle
to purchase new buses that are readily accessible to and usable by individuals with disabilities if such
public entity demonstrates to the satisfaction of the Secretary—
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(1) thattheinitial solicitation for new buses made by the public entity specified that all new buses
were to be lift-equipped and were to be otherwise accessible to and usable by individuals with
disabilities;

(2) the unavailability from any qualified manufacturer of hydraulic, electromechanical, or other
lifts for such new buses;

(3) that the public entity seeking temporary relief has made good faith efforts to locate aqualified
manufacturer to supply the lifts to the manufacturer of such buses in sufficient time to comply
with such solicitation; and

(4) that any further delay in purchasing new buses necessary to obtain such lifts would
significantly impair transportation services in the community served by the public entity.

(b) Duration and notice to Congress
Any relief granted under subsection (a) of this section shall be limited in duration by a specified date,
and the appropriate committees of Congress shall be notified of any such relief granted.
(c) Fraudulent application
If, at any time, the Secretary has reasonable cause to believe that any relief granted under subsection
(@) of this section was fraudulently applied for, the Secretary shall—

(1) cancel suchrelief if such relief is till in effect; and

(2) take such other action as the Secretary considers appropriate.

(Pub. L. 101-336, title 11, § 225, July 26, 1990, 104 Stat. 343.)

Effective Date
Section effective July 26, 1990, see section 231(b) of Pub. L. 101-336, set out asanote under section 12141 of thistitle.

812146. New facilities

For purposes of section 12132 of this title and section 794 of title 29, it shall be considered
discrimination for apublic entity to construct anew facility to be used in the provision of designated
public transportation services unless such facility isreadily accessible to and usable by individuals
with disabilities, including individuals who use wheelchairs.

(Pub. L. 101-336, title |1, § 226, July 26, 1990, 104 Stat. 343.)

Effective Date

Section effective 18 months after July 26, 1990, see section 231(a) of Pub. L. 101-336, set out as a note under section
12141 of thistitle.

§12147. Alterations of existing facilities
(@) General rule

With respect to alterations of an existing facility or part thereof used in the provision of designated
public transportation services that affect or could affect the usability of the facility or part thereof, it
shall be considered discrimination, for purposes of section 12132 of this title and section 794 of title
29, for a public entity to fail to make such alterations (or to ensure that the alterations are made) in
such a manner that, to the maximum extent feasible, the altered portions of the facility are readily
accessible to and usable by individuals with disabilities, including individuals who use wheelchairs,
upon the completion of such alterations. Where the public entity is undertaking an alteration that affects
or could affect usability of or accessto an area of the facility containing a primary function, the entity
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shall also make the alterations in such a manner that, to the maximum extent feasible, the path of
travel to the altered area and the bathrooms, telephones, and drinking fountains serving the altered
area, are readily accessible to and usable by individuals with disabilities, including individuals who
use wheel chairs, upon completion of such alterations, where such alterationsto the path of travel or the
bathrooms, telephones, and drinking fountains serving the altered area are not disproportionate to the
overall alterationsin terms of cost and scope (as determined under criteria established by the Attorney
General).

(b) Special rulefor stations
(1) General rule

For purposes of section 12132 of this title and section 794 of title 29, it shall be considered
discrimination for a public entity that provides designated public transportation to fail, in
accordance with the provisions of this subsection, to make key stations (as determined
under criteria established by the Secretary by regulation) in rapid rail and light rail systems
readily accessible to and usable by individuals with disabilities, including individuals who use
wheelchairs.

(2) Rapidrail and light rail key stations

(A) Accessibility

Except as otherwise provided in this paragraph, all key stations (as determined under criteria
established by the Secretary by regulation) in rapid rail and light rail systems shall be made
readily accessibleto and usable by individuals with disabilities, including individuals who use
wheelchairs, as soon as practicable but in no event later than the last day of the 3-year period
beginning on July 26, 1990.

(B) Extension for extraordinarily expensive structural changes

The Secretary may extend the 3-year period under subparagraph (A) up to a30-year period for
key stationsin arapid rail or light rail system which stations need extraordinarily expensive
structural changes to, or replacement of, existing facilities; except that by the last day of the
20th year following July 26, 1990, at least 2/3 of such key stations must be readily accessible
to and usable by individuals with disabilities.

(3) Plansand milestones

The Secretary shall require the appropriate public entity to develop and submit to the Secretary a
plan for compliance with this subsection—

(A) that reflects consultation with individuals with disabilities affected by such plan and the
results of a public hearing and public comments on such plan, and

(B) that establishes milestones for achievement of the requirements of this subsection.

(Pub. L. 101-336, title 11, §227, July 26, 1990, 104 Stat. 343.)

Effective Date

Subsec. (a) of this section effective 18 months after July 26, 1990, and subsec. (b) of this section effective July 26,
1990, see section 231 of Pub. L. 101-336, set out as a note under section 12141 of thistitle.

§12148. Public transportation programs and activities in existing facilities and one car per

train rule

(@) Publictransportation programsand activitiesin existing facilities
(1) Ingeneral
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With respect to existing facilities used in the provision of designated public transportation services,
it shall be considered discrimination, for purposes of section 12132 of thistitle and section 794 of
title 29, for a public entity to fail to operate a designated public transportation program or activity
conducted in such facilities so that, when viewed in the entirety, the program or activity is readily
accessible to and usable by individuals with disabilities.

(2) Exception

Paragraph (1) shall not require a public entity to make structural changes to existing facilities in
order to make such facilities accessible to individual swho use wheel chairs, unless and to the extent
required by section 12147 (a) of thistitle (relating to alterations) or section 12147 (b) of thistitle
(relating to key stations).

(3) Utilization

Paragraph (1) shall not require a public entity to which paragraph (2) applies, to provide to
individuals who use wheelchairs services made available to the general public at such facilities
when such individuals could not utilize or benefit from such services provided at such facilities.

(b) Onecar per train rule
(1) Generalrule

Subject to paragraph (2), with respect to 2 or more vehicles operated asatrain by alight or rapid rail
system, for purposes of section 12132 of thistitle and section 794 of title 29, it shall be considered
discrimination for a public entity to fail to have at least 1 vehicle per train that is accessible to
individuals with disabilities, including individual s who use wheel chairs, as soon as practicable but
in no event later than thelast day of the 5-year period beginning on the effective date of thissection.

(2) Higtorictrains

In order to comply with paragraph (1) with respect to the remanufacture of a vehicle of historic
character which is to be used on a segment of a light or rapid rail system which is included
on the National Register of Historic Places, if making such vehicle readily accessible to and
usable by individuals with disabilities would significantly alter the historic character of such
vehicle, the public entity which operates such system only has to make (or to purchase or lease a
remanufactured vehicle with) those modifications which are necessary to meet the requirements
of section 12142 (c)(1) of this title and which do not significantly alter the historic character of
such vehicle.

(Pub. L. 101-336, title 11, § 228, July 26, 1990, 104 Stat. 344.)

References in Text

The effective date of this section, referred to in subsec. (b)(1), probably means the effective date of subsec. (b), which
is effective on date of enactment of Pub. L. 101-336, which was approved July 26, 1990. The effective date of subsec.
(a) is 18 months after July 26, 1990. See section 231 of Pub. L. 101-336, set out as an Effective Date note under
section 12141 of thistitle.

Effective Date

Subsec. (a) of this section effective 18 months after July 26, 1990, and subsec. (b) of this section effective July 26,
1990, see section 231 of Pub. L. 101-336, set out as a note under section 12141 of thistitle.

§12149. Regulations
(@ Ingeneral

Not later than 1 year after July 26, 1990, the Secretary of Transportation shall issue regulations, in an
accessible format, necessary for carrying out this subpart (other than section 12143 of thistitle).

(b) Standards
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The regulations issued under this section and section 12143 of this title shall include standards
applicable to facilities and vehicles covered by this part. The standards shall be consistent with
the minimum guidelines and requirements issued by the Architectural and Transportation Barriers
Compliance Board in accordance with section 12204 of thistitle.

(Pub. L. 101-336, title 11, § 229, July 26, 1990, 104 Stat. 345.)

Effective Date
Section effective July 26, 1990, see section 231(b) of Pub. L. 101-336, set out asanote under section 12141 of thistitle.

§12150. Interim accessibility requirements

If final regulations have not been issued pursuant to section 12149 of thistitle, for new construction
or alterations for which a valid and appropriate State or local building permit is obtained prior to
the issuance of final regulations under such section, and for which the construction or alteration
authorized by such permit begins within one year of the receipt of such permit and is completed
under the terms of such permit, compliance with the Uniform Federal Accessibility Standards
in effect a the time the building permit is issued shall suffice to satisfy the requirement that
facilities be readily accessible to and usable by persons with disabilities as required under
sections 12146 and 12147 of this title, except that, if such final regulations have not been issued
one year after the Architectural and Transportation Barriers Compliance Board has issued the
supplemental minimum guidelines required under section 12204 (a) of this title, compliance with
such supplemental minimum guidelines shall be necessary to satisfy the requirement that facilities
be readily accessible to and usable by persons with disabilities prior to issuance of the final
regulations.

(Pub. L. 101-336, title 11, 8 230, July 26, 1990, 104 Stat. 345.)

Effective Date

Section effective 18 months after July 26, 1990, see section 231(a) of Pub. L. 101-336, set out as a note under section
12141 of thistitle.
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subpart ii—public transportation by intercity and commuter rail

812161. Definitions

As used in this subpart:
(1) Commuter authority

The term *“commuter authority” has the meaning given such term in section 24102 (4) L of title 49.
(2) Commuter rail transportation

The term “commuter rail transportation” has the meaning given the term “commuter rail passenger
transportation” in section 24102 (5) L of title 49.
(3) Intercity rail transportation

The term “intercity rail transportation” means transportation provided by the National Railroad
Passenger Corporation.

(4) Rail passenger car

The term “rail passenger car” means, with respect to intercity rail transportation, single-level and
bi-level coach cars, single-level and bi-level dining cars, single-level and bi-level sleeping cars,
single-level and bi-level lounge cars, and food service cars.

(5) Responsible person
The term “responsible person” means—

(A) inthe case of astation more than 50 percent of which is owned by apublic entity, such public
entity;

(B) inthe case of astation more than 50 percent of which isowned by aprivate party, the persons
providing intercity or commuter rail transportation to such station, as allocated on an equitable
basis by regulation by the Secretary of Transportation; and

(C) inacasewhereno party ownsmorethan 50 percent of astation, the personsproviding intercity
or commuter rail transportation to such station and the owners of the station, other than private
party owners, as allocated on an equitable basis by regulation by the Secretary of Transportation.

(6) Station

The term “station” means the portion of a property located appurtenant to a right-of-way on which
intercity or commuter rail transportation is operated, where such portion is used by the general public
and isrelated to the provision of such transportation, including passenger platforms, designated waiting
areas, ticketing areas, restrooms, and, where a public entity providing rail transportation owns the
property, concession areas, to the extent that such public entity exercises control over the selection,
design, construction, or ateration of the property, but such term does not include flag stops.

Footnotes
1 See Referencesin Text note below.

(Pub. L. 101-336, title I1, § 241, July 26, 1990, 104 Stat. 346; Pub. L. 104287, § 6(k), Oct. 11, 1996, 110
Stat. 3400.)

References in Text

Section 24102 of title 49, referred to in pars. (1) and (2), was subsequently amended, and pars. (4) and (5) of section
24102 no longer define “commuter authority” and “commuter rail passenger transportation”, respectively. However,
such terms are defined elsewherein that section.
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Codification

In pars. (1) and (2), “section 24102 (4) of title 49" substituted for “section 103(8) of the Rail Passenger Service Act
(45 U.S.C. 502 (8))” and “section 24102 (5) of title 49" substituted for “section 103(9) of the Rail Passenger Service
Act (45 U.S.C. 502 (9))” on authority of Pub. L. 103-272, §6(b), July 5, 1994, 108 Stat. 1378, the first section of
which enacted subtitles 11, 111, and V to X of Title 49, Transportation.

Amendments

1996—Par. (2). Pub. L. 104-287 substituted “commuter rail passenger transportation” for “commuter service”.

Effective Date
Section 246 of Pub. L. 101-336 provided that:

“(a) Genera Rule—Except as provided in subsection (b), this part [part Il (88 241-246) of subtitle B of title Il of
Pub. L. 101-336, enacting this subpart] shall become effective 18 months after the date of enactment of this Act [July
26, 1990].

“(b) Exception.—Sections 242 and 244 [sections 12162 and 12164 of this title] shall become effective on the date
of enactment of this Act.”

§12162. Intercity and commuter rail actions considered discriminatory

(@) Intercity rail transportation
(1) Onecar per trainrule

It shall be considered discrimination for purposes of section 12132 of this title and section 794 of
title 29 for a person who providesintercity rail transportation to fail to have at least one passenger
car per train that is readily accessible to and usable by individuals with disabilities, including
individuals who use wheelchairs, in accordance with regulations issued under section 12164 of
thistitle, as soon as practicable, but in no event later than 5 years after July 26, 1990.
(2) New intercity cars
(A) Generalrule
Except as otherwise provided in this subsection with respect to individuas who use
wheelchairs, it shall be considered discrimination for purposes of section 12132 of this title
and section 794 of title 29 for a person to purchase or lease any new rail passenger cars for
useinintercity rail transportation, and for which a solicitation is made later than 30 days after
July 26, 1990, unless al such rail cars are readily accessible to and usable by individuas
with disabilities, including individual s who use wheel chairs, as prescribed by the Secretary of
Transportation in regulations issued under section 12164 of thistitle.

(B) Special rulefor single-level passenger coachesfor individuals who use wheelchairs

Single-level passenger coaches shall be required to—
(i) be ableto be entered by an individual who uses awheelchair;
(ii) have space to park and secure awheelchair;

(iif) have a seat to which a passenger in a wheelchair can transfer, and a space to fold
and store such passenger’ s wheelchair; and

(iv) have arestroom usable by an individual who uses awheelchair,
only to the extent provided in paragraph (3).
(C) Special rulefor single-level dining carsfor individuals who use wheelchairs

Single-level dining cars shall not be required to—

(i) beableto beentered from the station platform by anindividual who usesawheelchair;
or
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©)

(4)

(if) have a restroom usable by an individual who uses a wheelchair if no restroom is
provided in such car for any passenger.
(D) Special rulefor bi-level dining carsfor individuals who use wheelchairs

Bi-level dining cars shall not be required to—
(i) be ableto be entered by an individual who uses awheelchair;
(if) have spaceto park and secure awheelchair;

(iif) have aseat to which a passenger in awheelchair can transfer, or a space to fold and
store such passenger’ s wheelchair; or

(iv) have arestroom usable by an individual who uses awheelchair.
Accessibility of single-level coaches
(A) General rule

It shall be considered discrimination for purposes of section 12132 of thistitle and section 794
of title 29 for a person who provides intercity rail transportation to fail to have on each train
which includes one or more single-level rail passenger coaches—

(i) anumber of spaces—

(I to park and secure wheel chairs (to accommodate individual swho wish to remain
intheir wheelchairs) equal to not less than one-half of the number of single-level rail
passenger coaches in such train; and

(I tofold and store wheelchairs (to accommodate individuals who wish to transfer
to coach seats) equal to not less than one-half of the number of single-levd rail
passenger coaches in such train,

as soon as practicable, but in no event later than 5 years after July 26, 1990; and
(ii) anumber of spaces—
(I to park and secure wheel chairs (to accommodate individual swho wish to remain
in their wheelchairs) egual to not less than the total number of single-level rail
passenger coachesin such train; and

(1) tofold and store wheelchairs (to accommodate individual swho wish to transfer
to coach seats) equal to not less than the total number of single-level rail passenger
coachesin such train,
as soon as practicable, but in no event later than 10 years after July 26, 1990.
(B) Location
Spaces required by subparagraph (A) shall be located in single-level rail passenger coaches
or food service cars.
(C) Limitation
Of the number of spaces required on atrain by subparagraph (A), not more than two spaces

to park and secure wheelchairs nor more than two spaces to fold and store wheelchairs shall
be located in any one coach or food service car.

(D) Other accessibility features
Single-level rail passenger coaches and food service cars on which the spaces required by
subparagraph (A) are located shall have a restroom usable by an individua who uses a

wheelchair and shall be able to be entered from the station platform by an individual who
uses awheelchair.

Food service
(A) Single-level dining cars

On any train in which asingle-level dining car is used to provide food service—
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(i) if suchsingle-level dining car was purchased after July 26, 1990, table servicein such
car shall be provided to a passenger who uses a wheelchair if—

(1) the car adjacent to the end of the dining car through which a wheelchair may
enter isitself accessible to awheelchair;

(I such passenger can exit to the platform from the car such passenger occupies,
move down the platform, and enter the adjacent accessible car described in subclause
(1) without the necessity of the train being moved within the station; and
(I'11) spaceto park and secure awheelchair is available in the dining car at the time
such passenger wishes to eat (if such passenger wishes to remain in a wheelchair),
or space to store and fold awheelchair is availablein the dining car at the time such
passenger wishesto est (if such passenger wishesto transfer to adining car seat); and
(ii) appropriate auxiliary aids and services, including a hard surface on which to eat,
shall be provided to ensure that other equivalent food service is available to individuas
with disabilities, including individuals who use wheelchairs, and to passengers traveling
with such individuals.

Unless not practicable, aperson providingintercity rail transportation shall place an accessible
car adjacent to the end of adining car described in clause (i) through which an individual who
uses awheelchair may enter.

(B) Bi-level dining cars

On any train in which a bi-level dining car is used to provide food service—

(i) if suchtrainincludesabi-level lounge car purchased after July 26, 1990, table service
in such lounge car shall be provided to individuals who use wheelchairs and to other
passengers; and

(ii) appropriate auxiliary aids and services, including a hard surface on which to eat,
shall be provided to ensure that other equivalent food service is available to individuals
with disabilities, including individuals who use wheelchairs, and to passengers traveling
with such individuals.

(b) Commuter rail transportation
(1) Onecar per trainrule

It shall be considered discrimination for purposes of section 12132 of this title and section 794 of
title 29 for a person who provides commuter rail transportation to fail to have at least one passenger
car per train that is readily accessible to and usable by individuals with disabilities, including
individuals who use wheelchairs, in accordance with regulations issued under section 12164 of
thistitle, as soon as practicable, but in no event later than 5 years after July 26, 1990.

(2) New commuter rail cars
(A) General rule

It shall be considered discrimination for purposes of section 12132 of thistitle and section 794
of title 29 for a person to purchase or lease any new rail passenger cars for use in commuter
rail transportation, and for which a solicitation is made later than 30 days after July 26, 1990,
unless al such rail cars are readily accessible to and usable by individuals with disabilities,
including individuals who use wheelchairs, as prescribed by the Secretary of Transportation
in regulations issued under section 12164 of thistitle.

(B) Accessibility
For purposes of section 12132 of thistitle and section 794 of title 29, arequirement that arail
passenger car used in commuter rail transportation be accessible to or readily accessible to

and usable by individuals with disabilities, including individuals who use wheelchairs, shall
not be construed to require—
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(i) arestroom usable by an individua who uses awheelchair if no restroom is provided
in such car for any passenger;

(ii) spacetofold and store awheelchair; or
(iii) aseat to which a passenger who uses awheelchair can transfer.
(c) Usedrail cars

It shall be considered discrimination for purposes of section 12132 of thistitle and section 794 of title
29 for a person to purchase or lease a used rail passenger car for use in intercity or commuter rail
transportation, unless such person makes demonstrated good faith effortsto purchase or lease aused rail
car that is readily accessible to and usable by individuals with disabilities, including individuals who
use wheelchairs, as prescribed by the Secretary of Transportation in regulations issued under section
12164 of thistitle.

(d) Remanufactured rail cars
(1) Remanufacturing

It shall be considered discrimination for purposes of section 12132 of this title and section 794
of title 29 for a person to remanufacture arail passenger car for use in intercity or commuter rail
transportation so asto extend itsusablelifefor 10 yearsor more, unlesstherail car, to the maximum
extent feasible, is made readily accessible to and usable by individuals with disabilities, including
individuals who use wheelchairs, as prescribed by the Secretary of Transportation in regulations
issued under section 12164 of thistitle.

(2) Purchaseor lease

It shall be considered discrimination for purposes of section 12132 of this title and section 794 of

title 29 for a person to purchase or lease a remanufactured rail passenger car for usein intercity or

commuter rail transportation unless such car was remanufactured in accordance with paragraph (1).
(e) Stations

(1) New stations

It shall be considered discrimination for purposes of section 12132 of this title and section 794
of title 29 for a person to build a new station for use in intercity or commuter rail transportation
that is not readily accessible to and usable by individuals with disabilities, including individuals
who use wheelchairs, as prescribed by the Secretary of Transportation in regulations issued under
section 12164 of thistitle.
(2) Existing stations
(A) Failureto makereadily accessible
(i) Genera rule

It shall be considered discrimination for purposes of section 12132 of thistitle and section
794 of title 29 for aresponsible person to fail to make existing stationsin the intercity rail
transportation system, and existing key stations in commuter rail transportation systems,
readily accessibleto and usable by individual swith disahilities, including individualswho
use wheelchairs, as prescribed by the Secretary of Transportation in regulations issued
under section 12164 of thistitle.

(if) Period for compliance
(1) Intercity rail
All stationsin theintercity rail transportation system shall be made readily accessible
to and usable by individuals with disabilities, including individuals who use

wheelchairs, as soon as practicable, but in no event later than 20 years after July 26,
1990.

(1) Commuter rail
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(B)

Key stationsin commuter rail transportation systems shall be madereadily accessible
to and usable by individuals with disabilities, including individuals who use
wheelchairs, as soon as practicable but in no event later than 3 years after July 26,
1990, except that the time limit may be extended by the Secretary of Transportation
up to 20 years after July 26, 1990, in a case where the raising of the entire passenger
platform is the only means available of attaining accessibility or where other
extraordinarily expensive structural changes are necessary to attain accessibility.

(iii) Designation of key stations

Each commuter authority shall designate the key stations in its commuter rail
transportation system, in consultation with individual swith disabilities and organizations
representing such individuals, taking into consideration such factors as high ridership and
whether such station serves as atransfer or feeder station. Before the final designation of
key stations under this clause, acommuter authority shall hold a public hearing.

(iv) Plans and milestones

The Secretary of Transportation shall require the appropriate person to develop aplan for
carrying out this subparagraph that reflects consultation with individualswith disabilities
affected by such plan and that establishes milestonesfor achievement of the requirements
of this subparagraph.

Requirement when making alterations

(i) General rule

It shall be considered discrimination, for purposes of section 12132 of thistitleand section
794 of title 29, with respect to aterations of an existing station or part thereof in the
intercity or commuter rail transportation systems that affect or could affect the usability
of the station or part thereof, for the responsible person, owner, or person in control
of the station to fail to make the alterations in such a manner that, to the maximum
extent feasible, the altered portions of the station are readily accessible to and usable by
individualswith disabilities, including individual swho use wheel chairs, upon completion
of such alterations.

(ii) Alterationsto aprimary function area

It shall be considered discrimination, for purposes of section 12132 of this title and
section 794 of title 29, with respect to alterations that affect or could affect the usability
of or access to an area of the station containing a primary function, for the responsible
person, owner, or person in control of the station to fail to make the alterations in such
amanner that, to the maximum extent feasible, the path of travel to the altered area, and
the bathrooms, telephones, and drinking fountains serving the altered area, are readily
accessible to and usable by individuals with disabilities, including individuals who use
wheelchairs, upon completion of such aterations, where such alterations to the path of
travel or the bathrooms, telephones, and drinking fountains serving the atered area are
not disproportionate to the overall alterations in terms of cost and scope (as determined
under criteria established by the Attorney General).

(C) Required cooperation

It shall be considered discrimination for purposes of section 12132 of this title and section
794 of title 29 for an owner, or person in control, of a station governed by subparagraph
(A) or (B) to fail to provide reasonable cooperation to a responsible person with respect to
such station in that responsible person’ s efforts to comply with such subparagraph. An owner,
or person in control, of a station shall be liable to a responsible person for any failure to
provide reasonabl e cooperation as required by this subparagraph. Failureto receive reasonable
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cooperation required by this subparagraph shall not be a defense to a claim of discrimination
under this chapter.

(Pub. L. 101-336, title 11, § 242, July 26, 1990, 104 Stat. 347.)

References in Text

This chapter, referred to in subsec. (€)(2)(C), wasin the original “this Act”, meaning Pub. L. 101-336, July 26, 1990,
104 Stat. 327, which is classified principally to this chapter. For complete classification of this Act to the Code, see
Short Title note set out under section 12101 of thistitle and Tables.

Effective Date

Section effective July 26, 1990, see section 246(b) of Pub. L. 101-336, set out asanote under section 12161 of thistitle.

812163. Conformance of accessibility standards

Accessibility standardsincluded in regul ationsissued under this subpart shall be consistent with the
minimum guidelines issued by the Architectural and Transportation Barriers Compliance Board
under section 12204 (@) of thistitle.

(Pub. L. 101-336, title 11, 8 243, July 26, 1990, 104 Stat. 352.)

Effective Date

Section effective 18 months after July 26, 1990, see section 246(a) of Pub. L. 101-336, set out as a note under section
12161 of thistitle.

§12164. Regulations

Not later than 1 year after July 26, 1990, the Secretary of Transportation shall issue regulations, in
an accessible format, necessary for carrying out this subpart.

(Pub. L. 101-336, title |1, § 244, July 26, 1990, 104 Stat. 352.)

Effective Date
Section effective July 26, 1990, see section 246(b) of Pub. L. 101-336, set out asanote under section 12161 of thistitle.

§12165. Interim accessibility requirements
(a) Stations

If final regulations have not been issued pursuant to section 12164 of this title, for new construction
or dterations for which a valid and appropriate State or local building permit is obtained prior to the
issuance of final regulations under such section, and for which the construction or alteration authorized
by such permit begins within one year of the receipt of such permit and is completed under the terms
of such permit, compliance with the Uniform Federal Accessibility Standards in effect at the time the
building permit is issued shall suffice to satisfy the requirement that stations be readily accessible to
and usable by persons with disabilities as required under section 12162 (e) of thistitle, except that, if
such final regulations have not been issued one year after the Architectural and Transportation Barriers
Compliance Board has issued the supplemental minimum guidelines required under section 12204
(a) of thistitle, compliance with such supplemental minimum guidelines shall be necessary to satisfy
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the requirement that stations be readily accessible to and usable by persons with disabilities prior to
issuance of the final regulations.

(b) Rail passenger cars

If fina regulations have not been issued pursuant to section 12164 of this title, a person shall be
considered to have complied with the requirements of section 12162 (&) through (d) of thistitle that a
rail passenger car be readily accessible to and usable by individuals with disabilities, if the design for
such car complieswith the laws and regul ations (including the Minimum Guidelines and Requirements
for Accessible Design and such supplemental minimum guidelines as are issued under section 12204
(a) of thistitle) governing accessibility of such cars, to the extent that such laws and regulations are not
inconsistent with this subpart and are in effect at the time such design is substantially completed.

(Pub. L. 101-336, title 1, § 245, July 26, 1990, 104 Stat. 352.)

Effective Date

Section effective 18 months after July 26, 1990, see section 246(a) of Pub. L. 101-336, set out as a note under section
12161 of thistitle.
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SUBCHAPTER III—PUBLIC ACCOMMODATIONS AND SERVICES OPERATED BY
PRIVATE ENTITIES

8 12181. Definitions

As used in this subchapter:
(1) Commerce

Theterm “commerce” meanstravel, trade, traffic, commerce, transportation, or communication—
(A) among the severa States;
(B) between any foreign country or any territory or possession and any State; or
(C) between pointsin the same State but through another State or foreign country.

(2) Commercial facilities

The term “commercial facilities” means facilities—

(A) that are intended for nonresidential use; and

(B) whose operations will affect commerce.
Such term shall not include railroad locomotives, railroad freight cars, railroad cabooses, railroad cars
described in section 12162 of this title or covered under this subchapter, railroad rights-of-way, or
facilities that are covered or expressly exempted from coverage under the Fair Housing Act of 1968 L
(42 U.S.C. 3601 et seq.).
(3) Demand responsive system
Theterm “demand responsive system” means any system of providing transportation of individuals by
avehicle, other than a system which is afixed route system.
(4) Fixed route system
The term “fixed route system” means a system of providing transportation of individuals (other than
by aircraft) on which avehicleis operated along a prescribed route according to a fixed schedule.
(5) Over-the-road bus

The term “over-the-road bus’ means a bus characterized by an elevated passenger deck located over
a baggage compartment.

(6) Privateentity

The term “private entity” means any entity other than a public entity (as defined in section 12131 (1)
of thistitle).

(7) Public accommodation

The following private entities are considered public accommodations for purposes of this subchapter,
if the operations of such entities affect commerce—

(A) aninn, hotel, motel, or other place of lodging, except for an establishment located within a
building that contains not more than five roomsfor rent or hire and that is actually occupied by the
proprietor of such establishment as the residence of such proprietor;

(B) arestaurant, bar, or other establishment serving food or drink;

(C) a motion picture house, theater, concert hall, stadium, or other place of exhibition or
entertainment;

(D) an auditorium, convention center, lecture hall, or other place of public gathering;

(E) abakery, grocery store, clothing store, hardware store, shopping center, or other salesor rental
establishment;
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(F) a laundromat, dry-cleaner, bank, barber shop, beauty shop, travel service, shoe repair
service, funeral parlor, gas station, office of an accountant or lawyer, pharmacy, insurance office,
professional office of ahealth care provider, hospital, or other service establishment;

(G) aterminal, depot, or other station used for specified public transportation;

(H) amuseum, library, gallery, or other place of public display or collection;

(1) apark, zoo, amusement park, or other place of recreation;

(J) anursery, elementary, secondary, undergraduate, or postgraduate private school, or other place

of education;

(K) aday carecenter, senior citizen center, homeless shelter, food bank, adoption agency, or other

social service center establishment; and

(L) agymnasium, health spa, bowling alley, golf course, or other place of exercise or recreation.
(8 Rail and railroad

The terms “rail” and “railroad” have the meaning given the term “railroad” in section 20102 (1) Lof
title 49.

(9) Readily achievable

The term “readily achievable’ means easily accomplishable and able to be carried out without much
difficulty or expense. In determining whether an action is readily achievable, factors to be considered
include—

(A) the nature and cost of the action needed under this chapter;

(B) theoveral financial resources of thefacility or facilitiesinvolved in the action; the number of
persons employed at such facility; the effect on expenses and resources, or the impact otherwise
of such action upon the operation of the facility;
(C) the overal financia resources of the covered entity; the overall size of the business of a
covered entity with respect to the number of its employees; the number, type, and location of its
facilities; and
(D) thetype of operation or operations of the covered entity, including the composition, structure,
and functions of the workforce of such entity; the geographic separateness, administrative or fiscal
relationship of the facility or facilitiesin question to the covered entity.

(10) Specified public transportation

The term “ specified public transportation” means transportation by bus, rail, or any other conveyance

(other than by aircraft) that providesthe general public with general or special service (including charter
service) on aregular and continuing basis.

(11) Vehicle

The term “vehicle” does not include a rail passenger car, railroad locomotive, railroad freight car,
railroad caboose, or a railroad car described in section 12162 of this title or covered under this
subchapter.

Footnotes

1 See References in Text note below.

(Pub. L. 101-336, title 111, §301, July 26, 1990, 104 Stat. 353.)

References in Text

The Fair Housing Act of 1968, referred to in par. (2), probably means the Fair Housing Act, title VIII of Pub. L.
90-284, Apr. 11, 1968, 82 Stat. 81, as amended, which is classified principally to subchapter | of chapter 45 (8 3601
et seq.) of thistitle. For complete classification of this Act to the Code, see Short Title note set out under section 3601
of thistitle and Tables.
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Section 20102 (1) of title 49, referred to in par. (8), was redesignated section 20102 (2) and a new section 20102 (1)
was added by Pub. L. 110-432, div. A, 8 2(b)(1), (2), Oct. 16, 2008, 122 Stat. 4850.

This chapter, referred to in par. (9)(A), wasin the original “this Act”, meaning Pub. L. 101-336, July 26, 1990, 104
Stat. 327, which is classified principally to this chapter. For complete classification of this Act to the Code, see Short
Title note set out under section 12101 of thistitle and Tables.

Codification

In par. (8), “section 20102 (1) of title 49" substituted for “section 202(e) of the Federal Railroad Safety Act of 1970
(45 U.S.C. 431 (€))” on authority of Pub. L. 103-272, § 6(b), July 5, 1994, 108 Stat. 1378, the first section of which
enacted subtitles|l, I11, and V to X of Title 49, Transportation.

Effective Date

Section 310 of title I11 of Pub. L. 101-336 provided that:

“(a) General Rule—Except as provided in subsections (b) and (), this title [enacting this subchapter] shall become
effective 18 months after the date of the enactment of this Act [July 26, 1990].

“(b) Civil Actions—Except for any civil action brought for aviolation of section 303 [section 12183 of thistitle], no
civil action shall be brought for any act or omission described in section 302 [ section 12182 of thistitle] which occurs—

“(2) during the first 6 months after the effective date, against businesses that employ 25 or fewer employees and have
gross receipts of $1,000,000 or less; and

“(2) during thefirst year after the effective date, against businesses that employ 10 or fewer employees and have gross
receipts of $500,000 or less.

“(c) Exception.—Sections 302 (a) [section 12182 (&) of thistitle] for purposes of section 302 (b)(2)(B) and (C) only,
304(a) [section 12184 (a) of thistitle] for purposes of section 304 (b)(3) only, 304(b)(3), 305 [section 12185 of this
title], and 306 [section 12186 of thistitle] shall take effect on the date of the enactment of this Act [July 26, 1990].”

§12182. Prohibition of discrimination by public accommodations
(@) General rule

No individual shall be discriminated against on the basis of disability in the full and equal enjoyment
of the goods, services, facilities, privileges, advantages, or accommodations of any place of public
accommodation by any person who owns, leases (or leases to), or operates a place of public
accommodation.

(b) Construction
(1) General prohibition
(A) Activities
(i) Denial of participation
It shall be discriminatory to subject an individual or class of individuals on the basis of
a disability or disabilities of such individual or class, directly, or through contractual,
licensing, or other arrangements, to a denial of the opportunity of the individual or class
to participate in or benefit from the goods, services, facilities, privileges, advantages, or
accommodations of an entity.
(ii) Participation in unequal benefit
It shall be discriminatory to afford an individua or class of individuals, on the basis of
a disability or disabilities of such individual or class, directly, or through contractual,
licensing, or other arrangements with the opportunity to participate in or benefit from a

good, service, facility, privilege, advantage, or accommodation that is not equal to that
afforded to other individuals.

(iii) Separate benefit
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)

It shall be discriminatory to provide an individual or class of individuals, on the basis
of adisability or disabilities of such individual or class, directly, or through contractual,
licensing, or other arrangements with a good, service, facility, privilege, advantage, or
accommodation that isdifferent or separate from that provided to other individuals, unless
such action is necessary to provide the individua or class of individuals with a good,
service, facility, privilege, advantage, or accommodation, or other opportunity that is as
effective as that provided to others.

(iv) Individua or class of individuals

For purposes of clauses (i) through (iii) of this subparagraph, theterm “individual or class
of individuals’ refers to the clients or customers of the covered public accommodation
that entersinto the contractual, licensing or other arrangement.

(B) Integrated settings

Goods, services, facilities, privileges, advantages, and accommodations shall be afforded to
an individual with a disability in the most integrated setting appropriate to the needs of the
individual.

(C) Opportunity to participate

Notwithstanding the existence of separate or different programs or activities provided in
accordance with this section, an individual with adisability shall not be denied the opportunity
to participate in such programs or activities that are not separate or different.

(D) Administrative methods

Anindividual or entity shall not, directly or through contractual or other arrangements, utilize
standards or criteria or methods of administration—

(i) that have the effect of discriminating on the basis of disability; or
(ii) that perpetuate the discrimination of others who are subject to common
administrative control.

(E) Association

It shall be discriminatory to exclude or otherwise deny equal goods, services, facilities,
privileges, advantages, accommodations, or other opportunities to an individual or entity
because of the known disability of an individual with whom the individual or entity isknown
to have arelationship or association.

Specific prohibitions

(A) Discrimination

For purposes of subsection (a) of this section, discrimination includes—

(i) the imposition or application of eligibility criteria that screen out or tend to screen
out an individua with a disability or any class of individuals with disabilities from
fully and equally enjoying any goods, services, facilities, privileges, advantages, or
accommodations, unless such criteria can be shown to be necessary for the provision of
the goods, services, facilities, privileges, advantages, or accommodations being offered;
(ii) afailureto make reasonable maodificationsin policies, practices, or procedures, when
such modifications are necessary to afford such goods, services, facilities, privileges,
advantages, or accommodations to individuals with disabilities, unless the entity can
demonstrate that making such modifications would fundamentally alter the nature of such
goods, services, facilities, privileges, advantages, or accommodations;

(iii) afailure to take such steps as may be necessary to ensure that no individual with
adisability is excluded, denied services, segregated or otherwise treated differently than
other individuals because of the absence of auxiliary aids and services, unless the entity
can demonstrate that taking such steps would fundamentally alter the nature of the good,

-47 -



TITLE 42 - Section 12182 - Prohibition of discrimination by public accommodations

NB: This unofficial compilation of the U.S Codeis current as of Feb.1, 2010 (see http://mwww.law.cor nell.edu/uscode/uscprint.html).

service, facility, privilege, advantage, or accommodation being offered or would result
in an undue burden;

(iv) a failure to remove architectural barriers, and communication barriers that are
structural in nature, in existing facilities, and transportation barriers in existing vehicles
and rail passenger cars used by an establishment for transporting individuals (not
including barriers that can only be removed through the retrofitting of vehicles or rail
passenger cars by the installation of a hydraulic or other lift), where such removal is
readily achievable; and

(v) where an entity can demonstrate that the removal of a barrier under clause (iv)
is not readily achievable, a failure to make such goods, services, facilities, privileges,
advantages, or accommodations available through aternative methods if such methods
are readily achievable.

(B) Fixed route system
(i) Accessihility

It shall be considered discrimination for a private entity which operates a fixed route
system and which is not subject to section 12184 of thistitleto purchase or lease avehicle
with a seating capacity in excess of 16 passengers (including the driver) for use on such
system, for which a solicitation is made after the 30th day following the effective date
of this subparagraph, that is not readily accessible to and usable by individuas with
disabilities, including individuals who use wheelchairs.

(ii) Equivalent service

If aprivate entity which operates afixed route system and which is not subject to section
12184 of thistitle purchases or leases a vehicle with a seating capacity of 16 passengers
or less (including the driver) for use on such system after the effective date of this
subparagraph that is not readily accessible to or usable by individuals with disabilities, it
shall be considered discrimination for such entity to fail to operate such system so that,
when viewed in its entirety, such system ensures a level of service to individuals with
disabilities, including individuals who use wheelchairs, equivalent to the level of service
provided to individuals without disabilities.

(C) Demand responsive system

For purposes of subsection (&) of this section, discrimination includes—

(i) afailureof aprivate entity which operates ademand responsive system and which is
not subject to section 12184 of thistitle to operate such system so that, when viewed in its
entirety, such system ensures alevel of service to individuals with disabilities, including
individualswho usewheel chairs, equivalent to thelevel of service provided toindividuals
without disabilities; and

(ii) thepurchase or lease by such entity for use on such system of avehiclewith aseating
capacity in excess of 16 passengers (including the driver), for which solicitations are
made after the 30th day following the effective date of this subparagraph, that is not
readily accessible to and usable by individuals with disabilities (including individuals
who use wheelchairs) unless such entity can demonstrate that such system, when viewed
initsentirety, providesalevel of serviceto individuals with disabilities equivalent to that
provided to individuals without disabilities.

(D) Over-the-road buses
(i) Limitation on applicability
Subparagraphs (B) and (C) do not apply to over-the-road buses.
(if) Accessibility requirements

For purposes of subsection (a) of this section, discrimination includes
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(I) the purchase or lease of an over-the-road bus which does not comply with the
regulations issued under section 12186 (a)(2) of this title by a private entity which
provides transportation of individuals and which is not primarily engaged in the
business of transporting people, and
(I any other failure of such entity to comply with such regulations.
(38) Specific construction
Nothing in this subchapter shall require an entity to permit an individual to participatein or benefit
from the goods, services, facilities, privileges, advantages and accommodations of such entity
where such individual posesadirect threat to the health or safety of others. Theterm “direct threat”

means asignificant risk to the health or safety of othersthat cannot be eliminated by amodification
of policies, practices, or procedures or by the provision of auxiliary aids or services.

(Pub. L. 101336, title 111, § 302, July 26, 1990, 104 Stat. 355.)

References in Text

For the effective date of this subparagraph, referred to in subsec. (b)(2)(B), (C)(ii), see section 310 of Pub. L. 101-336,
set out as an Effective Date note under section 12181 of thistitle.

Effective Date

Section effective 18 months after July 26, 1990, but with subsec. (8) of this section (for purposes of subsec. (b)(2)(B),
(C) only) effective July 26, 1990, and with certain qualifications with respect to bringing of civil actions, see section
310 of Pub. L. 101-336, set out as a note under section 12181 of thistitle.

§12183. New construction and alterations in public accommodations and commercial
facilities

(@) Application of term

Except as provided in subsection (b) of this section, as applied to public accommodations and
commercial facilities, discrimination for purposes of section 12182 (a) of thistitle includes—
(1) afailureto design and construct facilities for first occupancy later than 30 months after July
26, 1990, that are readily accessible to and usable by individuals with disabilities, except where
an entity can demonstrate that it is structurally impracticable to meet the requirements of such
subsection in accordance with standards set forth or incorporated by referencein regulationsissued
under this subchapter; and

(2) with respect to a facility or part thereof that is atered by, on behalf of, or for the use of
an establishment in a manner that affects or could affect the usability of the facility or part
thereof, a failure to make alterations in such a manner that, to the maximum extent feasible, the
altered portions of the facility are readily accessible to and usable by individuals with disabilities,
including individuals who use wheelchairs. Where the entity is undertaking an alteration that
affectsor could affect usability of or accessto an areaof the facility containing a primary function,
the entity shall also make the alterations in such a manner that, to the maximum extent feasible,
the path of travel to the altered area and the bathrooms, telephones, and drinking fountains serving
the altered area, are readily accessible to and usable by individuals with disabilities where such
alterations to the path of travel or the bathrooms, telephones, and drinking fountains serving
the altered area are not disproportionate to the overall alterations in terms of cost and scope (as
determined under criteria established by the Attorney General).

(b) Elevator

Subsection (a) of this section shall not be construed to require theinstallation of an elevator for facilities
that are less than three stories or have less than 3,000 square feet per story unless the building is a

-49-



TITLE 42 - Section 12184 - Prohibition of discrimination in specified public transporta...

NB: This unofficial compilation of the U.S Codeis current as of Feb.1, 2010 (see http://mwww.law.cor nell.edu/uscode/uscprint.html).

shopping center, a shopping mall, or the professional office of a health care provider or unless the
Attorney General determines that a particular category of such facilities requires the installation of
elevators based on the usage of such facilities.

(Pub. L. 101-336, title 111, 8303, July 26, 1990, 104 Stat. 358.)

Effective Date

Section effective 18 months after July 26, 1990, see section 310(a), (b) of Pub. L. 101-336, set out as a note under
section 12181 of thistitle.

§12184. Prohibition of discrimination in specified public transportation services provided
by private entities

(@) General rule

No individual shall be discriminated against on the basis of disability in the full and equal enjoyment
of specified public transportation services provided by a private entity that is primarily engaged in the
business of transporting people and whose operations affect commerce.

(b) Construction

For purposes of subsection (a) of this section, discrimination includes—

(1) the imposition or application by al entity described in subsection (a) of this section of
eligibility criteria that screen out or tend to screen out an individual with a disability or any class
of individuals with disahilities from fully enjoying the specified public transportation services
provided by the entity, unless such criteria can be shown to be necessary for the provision of the
services being offered;

(2) thefailure of such entity to—
(A) make reasonable modifications consistent with those required under section 12182
(b)(2)(A)(ii) of thistitle;
(B) provide auxiliary aids and services consistent with the requirements of section 12182
(b)(2)(A)(iii) of thistitle; and
(C) remove barriers consistent with the requirements of section 12182 (b)(2)(A) of thistitle
and with the requirements of section 12183 (a)(2) of thistitle;
(3) the purchase or lease by such entity of a new vehicle (other than an automobile, a van with
a seating capacity of less than 8 passengers, including the driver, or an over-the-road bus) which
is to be used to provide specified public transportation and for which a solicitation is made after
the 30th day following the effective date of this section, that is not readily accessible to and usable
by individuals with disabilities, including individuals who use wheelchairs; except that the new
vehicle need not be readily accessible to and usable by such individuals if the new vehicle isto
be used solely in a demand responsive system and if the entity can demonstrate that such system,
when viewed in its entirety, provides alevel of service to such individuals equivalent to the level
of service provided to the general public;

Q) (A) the purchase or lease by such entity of an over-the-road bus which does not comply with
the regulations issued under section 12186 (a)(2) of thistitle; and
(B) any other failure of such entity to comply with such regulations; and
(5) the purchase or lease by such entity of a new van with a seating capacity of less than 8
passengers, including the driver, which isto be used to provide specified public transportation and
for which a solicitation is made after the 30th day following the effective date of this section that
is not readily accessible to or usable by individuals with disabilities, including individuals who
use wheelchairs; except that the new van need not be readily accessible to and usable by such
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individuals if the entity can demonstrate that the system for which the van is being purchased or
leased, when viewed in its entirety, provides a level of service to such individuals equivalent to
the level of service provided to the general public;

(6) the purchase or lease by such entity of a new rail passenger car that is to be used to provide
specified public transportation, and for which a solicitation is made later than 30 days after the
effective date of this paragraph, that is not readily accessible to and usable by individuals with
disabilities, including individuals who use wheelchairs; and

(7) theremanufacture by such entity of arail passenger car that isto be used to provide specified
public transportation so as to extend its usable life for 10 years or more, or the purchase or lease
by such entity of such arail car, unless the rail car, to the maximum extent feasible, is made
readily accessible to and usable by individuals with disabilities, including individuals who use
wheelchairs.

(c) Historical or antiquated cars
(1) Exception
To the extent that compliance with subsection (b)(2)(C) or (b)(7) of this section would significantly
alter the historic or antiquated character of a historical or antiquated rail passenger car, or a
rail station served exclusively by such cars, or would result in violation of any rule, regulation,
standard, or order issued by the Secretary of Transportation under the Federal Railroad Safety Act
of 1970, such compliance shall not be required.

(2) Definition
As used in this subsection, the term “historical or antiquated rail passenger car” means a rail
passenger car—

(A) whichisnot lessthan 30 yearsold at the time of its use for transporting individuals,

(B) the manufacturer of which is no longer in the business of manufacturing rail passenger

cars; and

(C) which—

(i) hasaconsequential association with events or persons significant to the past; or

(ii) embodies, or is being restored to embody, the distinctive characteristics of atype of
rail passenger car used in the past, or to represent atime period which has passed.

Footnotes
1 50in original. Probably should be“an’.

(Pub. L. 101-336, title 111, § 304, July 26, 1990, 104 Stat. 359.)

References in Text

For the effective date of this section, referred to in subsec. (b)(3), (5), see section 310 of Pub. L. 101-336, set out as
an Effective Date note under section 12181 of thistitle.

The effective date of this paragraph, referred to in subsec. (b)(6), is 18 months after July 26, 1990, see section 310(a)
of Pub. L. 101-336, set out as an Effective Date note under section 12181 of thistitle.

The Federal Railroad Safety Act of 1970, referred to in subsec. (c)(1), istitle Il of Pub. L. 91-458, Oct. 16, 1970,
84 Stat. 971, as amended, which was classified generally to subchapter 11 (8431 et seq.) of chapter 13 of Title 45,
Railroads, and was repealed and reenacted in section 5109 (c) of Title 5, Government Organization and Employees,
section 54a of Title 45, Railroads, chapter 201 and sections 21301, 21302, 21304, 21311, 24902, and 24905 of Title
49, Transportation, and provisions set out as a note under section 20103 of Title 49 by Pub. L. 103-272, §§ 1(e), 4
(b)(D), (i), (t), 7 (b), July 5, 1994, 108 Stat. 862, 891, 893, 930, 935, 1361, 1365, 1372, 1379, the first section of which
enacted subtitles 11, 111, and V to X of Title 49.
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Effective Date

Section effective 18 months after July 26, 1990, but with subsec. (a) of this section (for purposes of subsec. (b)(3)
only) and subsec. (b)(3) of this section effective July 26, 1990, see section 310(a), (c) of Pub. L. 101-336, set out as
anote under section 12181 of thistitle.

§12185. Study
(&) Purposes

The Office of Technology Assessment shall undertake a study to determine—
(1) the access needs of individuals with disabilities to over-the-road buses and over-the-road bus
service; and
(2) themost cost-effective methods for providing accessto over-the-road buses and over-the-road
bus service to individuals with disabilities, particularly individuals who use wheelchairs, through
all forms of boarding options.

(b) Contents

The study shall include, at a minimum, an analysis of the following:
(1) Theanticipated demand by individualswith disabilitiesfor accessible over-the-road buses and
over-the-road bus service.
(2) The degree to which such buses and service, including any service required under sections
12184 (b)(4) and 12186 (a)(2) of thistitle, are readily accessible to and usable by individuals with
disabilities.
(3) The effectiveness of various methods of providing accessibility to such buses and service to
individuals with disabilities.
(4) The cost of providing accessible over-the-road buses and bus service to individuals with
disabilities, including consideration of recent technological and cost saving developments in
equipment and devices.
(5) Possible design changesin over-the-road busesthat could enhance accessibility, including the
installation of accessible restrooms which do not result in aloss of seating capacity.
(6) Theimpact of accessibility requirements on the continuation of over-the-road bus service, with
particular consideration of the impact of such requirements on such service to rural communities.
(c) Advisory committee

In conducting the study required by subsection (&) of this section, the Office of Technology Assessment
shall establish an advisory committee, which shall consist of—
(1) members selected from among private operators and manufacturers of over-the-road buses;
(2) members selected from among individuals with disabilities, particularly individuals who use
wheelchairs, who are potential riders of such buses; and
(3) members selected for their technical expertise on issues included in the study, including
manufacturers of boarding assi stance equipment and devices.
The number of members selected under each of paragraphs (1) and (2) shall be equal, and the total
number of members sel ected under paragraphs (1) and (2) shall exceed the number of members selected
under paragraph (3).
(d) Deadline

The study required by subsection (a) of this section, along with recommendations by the Office of
Technology Assessment, including any policy options for legidative action, shall be submitted to
the President and Congress within 36 months after July 26, 1990. If the President determines that
compliance with the regulations issued pursuant to section 12186 (a)(2)(B) of this title on or before
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the applicable deadlines specified in section 12186 (a)(2)(B) of this title will result in a significant
reduction inintercity over-the-road bus service, the President shall extend each such deadline by 1 year.

(e) Review

In devel oping the study required by subsection (@) of this section, the Office of Technology Assessment
shall provide a preliminary draft of such study to the Architectural and Transportation Barriers
Compliance Board established under section 792 of title 29. The Board shall have an opportunity to
comment on such draft study, and any such comments by the Board made in writing within 120 days
after the Board' s receipt of the draft study shall be incorporated as part of the final study required to
be submitted under subsection (d) of this section.

(Pub. L. 101-336, title 11, § 305, July 26, 1990, 104 Stat. 360.)

Effective Date
Section effective July 26, 1990, see section 310(c) of Pub. L. 101-336, set out asanote under section 12181 of thistitle.

Termination of Advisory Committees

Advisory committees established after Jan. 5, 1973, to terminate not later than the expiration of the 2-year period
beginning on the date of their establishment, unless, in the case of a committee established by the President or an
officer of the Federal Government, such committee is renewed by appropriate action prior to the expiration of such
2-year period, or in the case of a committee established by Congress, its duration is otherwise provided for by law.
See section 14 of Pub. L. 92-463, Oct. 6, 1972, 86 Stat. 770, 776, set out in the Appendix to Title 5, Government
Organization and Employees.

§12186. Regulations

(@) Transportation provisions
(1) Generalrule

Not later than 1 year after July 26, 1990, the Secretary of Transportation shall issue regulations
in an accessible format to carry out sections L 12182(b)(2)(B) and (C) of thistitle and to carry out
section 12184 of thistitle (other than subsection (b)(4)).
(2) Special rulesfor providing accessto over-the-road buses
(A) Interim requirements
(i) Issuance
Not later than 1 year after July 26, 1990, the Secretary of Transportation shall issue
regulations in an accessible format to carry out sections 12184 (b)(4) and 12182
(b)(2)(D)(ii) of thistitle that require each private entity which uses an over-the-road bus
to provide transportation of individuals to provide accessibility to such bus; except that
such regulations shall not require any structural changes in over-the-road buses in order
to provide access to individuals who use wheel chairs during the effective period of such
regulations and shall not require the purchase of boarding assistance devices to provide
access to such individuals.

(ii) Effective period
The regulationsissued pursuant to this subparagraph shall be effective until the effective
date of the regulations issued under subparagraph (B).
(B) Final requirement
(i) Review of study and interim requirements

The Secretary shall review the study submitted under section 12185 of this title and the
regulations issued pursuant to subparagraph (A).
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(i) Issuance

Not later than 1 year after the date of the submission of the study under section 12185
of thistitle, the Secretary shall issue in an accessible format new regulationsto carry out
sections 12184 (b)(4) and 12182 (b)(2)(D)(ii) of thistitle that require, taking into account
the purposes of the study under section 12185 of this title and any recommendations
resulting from such study, each private entity which uses an over-the-road bus to provide
transportation to individuals to provide accessibility to such bus to individuals with
disabilities, including individuals who use wheelchairs.

(iii) Effective period
Subject to section 12185 (d) of this title, the regulations issued pursuant to this
subparagraph shall take effect—

(1) with respect to small providers of transportation (as defined by the Secretary), 3
years after the date of issuance of final regulations under clause (ii); and

(1) with respect to other providers of transportation, 2 years after the date of
issuance of such final regulations.

(C) Limitation on requiring installation of accessible restrooms

Theregulationsissued pursuant to this paragraph shall not require theinstallation of accessible

restrooms in over-the-road busesif such installation would result in aloss of seating capacity.
(3) Standards

The regulations issued pursuant to this subsection shall include standards applicable to facilities
and vehicles covered by sections 12182 (b)(2) and 12184 of thistitle.

(b) Other provisions

Not later than 1 year after July 26, 1990, the Attorney General shall issue regulations in an accessible
format to carry out the provisions of this subchapter not referred to in subsection (a) of this section that

include standards applicable to facilities and vehicles covered under section 12182 of thistitle.
(c) Consistency with ATBCB guidelines

Standardsincluded in regulationsissued under subsections (a) and (b) of this section shall be consistent
with the minimum guidelines and requirementsissued by the Architectural and Transportation Barriers

Compliance Board in accordance with section 12204 of thistitle.
(d) Interim accessibility standards

(1) Facilities

If final regulations have not been issued pursuant to this section, for new construction or alterations
for which avalid and appropriate State or local building permit is obtained prior to the issuance of
final regulations under this section, and for which the construction or alteration authorized by such
permit begins within one year of the receipt of such permit and is completed under the terms of
such permit, compliance with the Uniform Federal Accessibility Standardsin effect at thetimethe
building permit isissued shall sufficeto satisfy the requirement that facilities be readily accessible
to and usable by persons with disabilities as required under section 12183 of thistitle, except that,
if such final regulations have not been issued one year after the Architectural and Transportation
Barriers Compliance Board has issued the supplemental minimum guidelines required under
section 12204 (a) of this title, compliance with such supplemental minimum guidelines shall be
necessary to satisfy the requirement that facilities be readily accessible to and usable by persons
with disabilities prior to issuance of the final regulations.

(2) Vehiclesand rail passenger cars

If final regulations have not been i ssued pursuant to this section, aprivate entity shall be considered
to have complied with the requirements of this subchapter, if any, that avehicleor rail passenger car
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be readily accessibleto and usable by individual s with disabilities, if the design for such vehicle or
car complies with the laws and regulations (including the Minimum Guidelines and Requirements
for Accessible Design and such supplemental minimum guidelines as are issued under section
12204 (a) of thistitle) governing accessibility of such vehicles or cars, to the extent that such laws
and regulations are not inconsistent with this subchapter and are in effect at the time such design
is substantially completed.

Footnotes
1soin original. Probably should be “section”.

(Pub. L. 101-336, title 11, § 306, July 26, 1990, 104 Stat. 361; Pub. L. 104-59, title 111, § 341, Nov. 28,
1995, 109 Stat. 608.)

Amendments

1995—Subsec. (a)(2)(B)(iii). Pub. L. 104-59 substituted “3 years after the date of issuance of final regulations under
clause(ii)” for “7 yearsafter July 26, 1990” in subcl. (1) and “ 2 years after the date of issuance of such final regulations’
for “6 years after July 26, 1990” in subcl. (11).

Effective Date

Section effective July 26, 1990, see section 310(c) of Pub. L. 101-336, set out asanote under section 12181 of thistitle.

§12187. Exemptions for private clubs and religious organizations

The provisions of this subchapter shall not apply to private clubs or establishments exempted from
coverage under title Il of the Civil Rights Act of 1964 (42 U.S.C. 2000-a (e)) [42 U.S.C. 2000a
et seq.] or to religious organizations or entities controlled by religious organizations, including
places of worship.

(Pub. L. 101336, title 111, § 307, July 26, 1990, 104 Stat. 363.)

References in Text

The Civil Rights Act of 1964, referred to in text, is Pub. L. 88-352, July 2, 1964, 78 Stat. 241, as amended. Title Il of
the Act is classified generally to subchapter 11 (8 2000a et seq.) of chapter 21 of thistitle. For complete classification
of this Act to the Code, see Short Title note set out under section 2000a of this title and Tables.

Effective Date

Section effective 18 months after July 26, 1990, see section 310(a) of Pub. L. 101-336, set out as a note under section
12181 of thistitle.

§12188. Enforcement
(@ Ingeneral
(1) Availability of remedies and procedures

The remedies and procedures set forth in section 2000a-3 (a) of this title are the remedies and
procedures this subchapter provides to any person who is being subjected to discrimination on the
basis of disability in violation of this subchapter or who has reasonable grounds for believing that
such person is about to be subjected to discrimination in violation of section 12183 of this title.
Nothing in this section shall require a person with a disability to engage in afutile gesture if such
person has actual notice that a person or organization covered by this subchapter does not intend
to comply with its provisions.

(2) Injunctiverelief
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(b)

In the case of violations of sections 12182 (b)(2)(A)(iv) and section 12183(a) of this title,
injunctive relief shall include an order to alter facilities to make such facilities readily accessible
to and usable by individuals with disabilities to the extent required by this subchapter. Where
appropriate, injunctive relief shall also include requiring the provision of an auxiliary aid or
service, modification of a policy, or provision of aternative methods, to the extent required by
this subchapter.
Enforcement by Attorney General
(1) Denial of rights
(A) Duty toinvestigate

(i) Ingenera

The Attorney General shall investigate alleged violations of this subchapter, and shall

undertake periodic reviews of compliance of covered entities under this subchapter.

(if) Attorney General certification

On the application of a State or local government, the Attorney General may, in
consultation with the Architectural and Transportation Barriers Compliance Board, and
after prior notice and a public hearing at which persons, including individuals with
disabilities, are provided an opportunity to testify against such certification, certify that
a State law or local building code or similar ordinance that establishes accessibility
requirements meets or exceeds the minimum requirements of this chapter for the
accessibility and usability of covered facilities under this subchapter. At any enforcement
proceeding under this section, such certification by the Attorney General shall be
rebuttable evidence that such State law or local ordinance does meet or exceed the
minimum requirements of this chapter.

(B) Potential violation

If the Attorney General has reasonable cause to believe that—

(i) any person or group of personsis engaged in a pattern or practice of discrimination
under this subchapter; or

(if) any person or group of persons has been discriminated against under this subchapter
and such discrimination raises an issue of general public importance,

the Attorney General may commence a civil action in any appropriate United States district
court.

(2) Authority of court

In acivil action under paragraph (1)(B), the court—
(A) may grant any equitable relief that such court considers to be appropriate, including, to
the extent required by this subchapter—
(i) granting temporary, preliminary, or permanent relief;
(if) providing an auxiliary aid or service, modification of policy, practice, or procedure,
or aternative method; and
(iii) making facilities readily accessible to and usable by individuals with disabilities;
(B) may award such other relief asthe court considersto be appropriate, including monetary
damages to persons aggrieved when requested by the Attorney General; and
(C) may, to vindicate the public interest, assess a civil penalty against the entity in an
amount—
(i) not exceeding $50,000 for afirst violation; and
(if) not exceeding $100,000 for any subsequent violation.
(3) Singleviolation
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For purposes of paragraph (2)(C), in determining whether a first or subsequent violation has
occurred, adetermination in asingle action, by judgment or settlement, that the covered entity has
engaged in more than one discriminatory act shall be counted as a single violation.

(4) Punitive damages

For purposes of subsection (b)(2)(B) of this section, the term “monetary damages’ and “ such other
relief” does not include punitive damages.

(5) Judicial consideration

Inacivil action under paragraph (1)(B), the court, when considering what amount of civil penalty,
if any, is appropriate, shall give consideration to any good faith effort or attempt to comply with
this chapter by the entity. In evaluating good faith, the court shall consider, among other factorsit
deems relevant, whether the entity could have reasonably anticipated the need for an appropriate
type of auxiliary aid needed to accommodate the unique needs of a particular individual with a
disability.

Footnotes

1soin origina. The word “section” probably should not appear.

(Pub. L. 101-336, title 111, § 308, July 26, 1990, 104 Stat. 363.)

References in Text

This chapter, referred to in subsec. (b)(1)(A)(ii), (5), wasin the original “this Act”, meaning Pub. L. 101-336, July
26, 1990, 104 Stat. 327, which is classified principally to this chapter. For complete classification of this Act to the
Code, see Short Title note set out under section 12101 of thistitle and Tables.

Effective Date

Section effective 18 months after July 26, 1990, see section 310(a) of Pub. L. 101-336, set out as a note under section
12181 of thistitle.

Civil Actions for Violations by Public Accommodations

For provisions directing that, except for any civil action brought for a violation of section 12183 of thistitle, no civil
action shall be brought for any act or omission described in section 12182 of this title which occurs (1) during the
first six months after the effective date of this subchapter, against businesses that employ 25 or fewer employees and
have gross receipts of $1,000,000 or less, and (2) during the first year after the effective date, against businesses that
employ 10 or fewer employees and have gross receipts of $500,000 or less, see section 310(b) of Pub. L. 101-336,
Set out as an Effective Date note under section 12181 of thistitle.

8§12189. Examinations and courses

Any person that offers examinations or courses related to applications, licensing, certification, or
credentialing for secondary or postsecondary education, professional, or trade purposes shall offer
such examinations or coursesin a place and manner accessible to persons with disabilities or offer
alternative accessible arrangements for such individuals.

(Pub. L. 101-336, title 111, §309, July 26, 1990, 104 Stat. 365.)

Effective Date

Section effective 18 months after July 26, 1990, see section 310(a) of Pub. L. 101-336, set out as a note under section
12181 of thistitle.
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SUBCHAPTER IV—MISCELLANEOUS PROVISIONS

8 12201. Construction
(@ Ingeneral

Except as otherwise provided in this chapter, nothing in this chapter shall be construed to apply alesser
standard than the standards applied under title V of the Rehabilitation Act of 1973 (29 U.S.C. 790 et
seq.) or the regulations issued by Federal agencies pursuant to such title.

(b) Relationship to other laws

Nothing in this chapter shall be construed to invalidate or limit the remedies, rights, and procedures of
any Federal law or law of any State or political subdivision of any State or jurisdiction that provides
greater or equal protection for therights of individualswith disabilitiesthan are afforded by this chapter.
Nothing in this chapter shall be construed to preclude the prohibition of, or theimposition of restrictions
on, smoking in places of employment covered by subchapter I, in transportation covered by subchapter
Il or I1, or in places of public accommodation covered by subchapter 111.

(c) Insurance

Subchapters | through I11 of this chapter and title IV of this Act shall not be construed to prohibit or
restrict—
(1) aninsurer, hospital or medical service company, health maintenance organization, or any
agent, or entity that administers benefit plans, or similar organizations from underwriting risks,
classifying risks, or administering such risksthat are based on or not inconsistent with State law; or
(2) aperson or organization covered by this chapter from establishing, sponsoring, observing or
administering the terms of abonafide benefit plan that are based on underwriting risks, classifying
risks, or administering such risks that are based on or not inconsistent with State law; or
(3) aperson or organization covered by this chapter from establishing, sponsoring, observing or
administering the terms of a bona fide benefit plan that is not subject to State laws that regulate
insurance.

Paragraphs (1), (2), and (3) shall not be used as a subterfuge to evade the purposes of subchapter o
and I11.

(d) Accommodations and services

Nothing in this chapter shall be construed to require an individual with a disability to accept an
accommodation, aid, service, opportunity, or benefit which such individual chooses not to accept.

(e) Benefitsunder Stateworker’s compensation laws

Nothing in this chapter alters the standards for determining eligibility for benefits under State worker’s
compensation laws or under State and Federal disability benefit programs.

(f) Fundamental alteration

Nothing in this chapter alters the provision of section 12182 (b)(2)(A)(ii) of thistitle, specifying that
reasonable modifications in policies, practices, or procedures shall be required, unless an entity can
demonstrate that making such modifications in policies, practices, or procedures, including academic
requirements in postsecondary education, would fundamentally alter the nature of the goods, services,
facilities, privileges, advantages, or accommodations involved.

(g) Claimsof nodisability

Nothing in this chapter shall provide the basis for a claim by an individual without a disability that the
individual was subject to discrimination because of the individual’s lack of disahility.

(h) Reasonable accommodations and modifications
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A covered entity under subchapter 1, a public entity under subchapter 11, and any person who owns,
leases (or leases to), or operates a place of public accommodation under subchapter 111, need not
provide areasonable accommodation or a reasonable modification to policies, practices, or procedures
to an individual who meets the definition of disability in section 12102 (1) of this title solely under
subparagraph (C) of such section.

Footnotes
1soin original. Probably should be “ subchapters’.

(Pub. L. 101-336, title V, § 501, July 26, 1990, 104 Stat. 369; Pub. L. 110325, § 6(a)(1), Sept. 25, 2008,
122 Stat. 3557.)

References in Text

This chapter, referred to in text, wasin the origina “thisAct”, meaning Pub. L. 101-336, July 26, 1990, 104 Stat. 327,
which is classified principally to this chapter. For complete classification of this Act to the Code, see Short Title note
set out under section 12101 of thistitle and Tables.

The Rehabilitation Act of 1973, referred to in subsec. (@), is Pub. L. 93-112, Sept. 26, 1973, 87 Stat. 355, as amended.
Title V of the Rehabilitation Act of 1973 is classified generally to subchapter V (8 790 et seq.) of chapter 16 of Title
29, Labor. For complete classification of this Act to the Code, see Short Title note set out under section 701 of Title
29 and Tables.

Title 1V of this Act, referred to in subsec. (c), meanstitle IV of Pub. L. 101-336, July 26, 1990, 104 Stat. 366, which
enacted section 225 of Title 47, Telegraphs, Telephones, and Radiotelegraphs, and amended sections 152, 221, and
611 of Title 47.

Amendments
2008—Subsecs. (€) to (h). Pub. L. 110-325 added subsecs. (€) to (h).

Effective Date of 2008 Amendment

Amendment by Pub. L. 110-325 effective Jan. 1, 2009, see section 8 of Pub. L. 110-325, set out as a note under
section 705 of Title 29, Labor.

§12202. State immunity
A State shall not beimmune under the €l eventh amendment to the Constitution of the United States

from an action in ! Federal or State court of competent jurisdiction for aviolation of this chapter.
In any action against a State for aviolation of the requirements of this chapter, remedies (including
remedies both at law and in equity) are available for such a violation to the same extent as such
remedies are available for such a violation in an action against any public or private entity other
than a State.

Footnotes
1 s0in original. Probably should be “in &'

(Pub. L. 101-336, title VV, §502, July 26, 1990, 104 Stat. 370.)

References in Text

This chapter, referred to in text, wasin the original “thisAct”, meaning Pub. L. 101-336, July 26, 1990, 104 Stat. 327,
which is classified principally to this chapter. For complete classification of this Act to the Code, see Short Title note
set out under section 12101 of thistitle and Tables.
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§12203. Prohibition against retaliation and coercion
(@) Retaliation

No person shall discriminate against any individual because such individual has opposed any act or
practice made unlawful by this chapter or because such individual made a charge, testified, assisted, or
participated in any manner in an investigation, proceeding, or hearing under this chapter.

(b) Interference, coercion, or intimidation

It shall be unlawful to coerce, intimidate, threaten, or interfere with any individual in the exercise or
enjoyment of, or on account of his or her having exercised or enjoyed, or on account of his or her
having aided or encouraged any other individual in the exercise or enjoyment of, any right granted or
protected by this chapter.

(c) Remediesand procedures
The remedies and procedures available under sections 12117, 12133, and 12188 of this title shall be

available to aggrieved persons for violations of subsections (a) and (b) of this section, with respect to
subchapter |, subchapter |1 and subchapter |11, respectively.

(Pub. L. 101-336, title VV, §503, July 26, 1990, 104 Stat. 370.)

References in Text

This chapter, referred to in subsecs. (a) and (b), was in the original “this Act”, meaning Pub. L. 101-336, July 26,
1990, 104 Stat. 327, which is classified principally to this chapter. For complete classification of this Act to the Code,
see Short Title note set out under section 12101 of thistitle and Tables.

§12204. Regulations by Architectural and Transportation Barriers Compliance Board
(a) Issuance of guidelines

Not later than 9 months after July 26, 1990, the Architectural and Transportation Barriers Compliance
Board shall issue minimum guidelines that shall supplement the existing Minimum Guidelines and
Requirements for Accessible Design for purposes of subchapters |l and 111 of this chapter.

(b) Contentsof guidelines

The supplemental guidelines issued under subsection (a) of this section shall establish additional
reguirements, consistent with this chapter, to ensure that buildings, facilities, rail passenger cars, and
vehicles are accessible, in terms of architecture and design, transportation, and communication, to
individuals with disabilities.
(c) Qualified historic properties

() Ingeneral

The supplemental guidelines issued under subsection (a) of this section shall include procedures
and requirements for alterations that will threaten or destroy the historic significance of qualified
historic buildings and facilities as defined in 4.1.7(1)(a) of the Uniform Federal Accessibility
Standards.

(2) Sitesdligiblefor listing in National Register

With respect to aterations of buildings or facilities that are eligible for listing in the National
Register of Historic Places under the National Historic Preservation Act (16 U.S.C. 470 et seq.),
the guidelines described in paragraph (1) shall, a a minimum, maintain the procedures and
requirements established in 4.1.7(1) and (2) of the Uniform Federal Accessibility Standards.

(3) Other sites
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With respect to alterations of buildings or facilities designated as historic under State or local law,
the guidelines described in paragraph (1) shall establish procedures equivalent to those established
by 4.1.7(1)(b) and (c) of the Uniform Federal Accessibility Standards, and shall require, at a
minimum, compliance with the requirements established in 4.1.7(2) of such standards.

(Pub. L. 101-336, title VV, §504, July 26, 1990, 104 Stat. 370.)

References in Text

This chapter, referred to in subsecs. (a) and (b), was in the original “this Act”, meaning Pub. L. 101-336, July 26,
1990, 104 Stat. 327, which is classified principally to this chapter. For complete classification of this Act to the Code,
see Short Title note set out under section 12101 of thistitle and Tables.

The National Historic Preservation Act, referred to in subsec. (¢)(2), is Pub. L. 89-665, Oct. 15, 1966, 80 Stat. 915,
as amended, which is classified generally to subchapter 11 (§ 470 et seq.) of chapter 1A of Title 16, Conservation. For
complete classification of this Act to the Code, see section 470 (@) of Title 16 and Tables.

§12205. Attorney’s fees

In any action or administrative proceeding commenced pursuant to this chapter, the court or
agency, initsdiscretion, may allow the prevailing party, other than the United States, areasonable
attorney’ sfee, including litigation expenses, and costs, and the United States shall be liable for the
foregoing the same as a private individual.

(Pub. L. 101-336, title V/, § 505, July 26, 1990, 104 Stat. 371.)

References in Text

This chapter, referred to in text, wasin the origina “thisAct”, meaning Pub. L. 101-336, July 26, 1990, 104 Stat. 327,
which is classified principally to this chapter. For complete classification of this Act to the Code, see Short Title note
set out under section 12101 of thistitle and Tables.

§ 12205a. Rule of construction regarding regulatory authority

The authority to issue regulations granted to the Equal Employment Opportunity Commission, the
Attorney General, and the Secretary of Transportation under this chapter includes the authority to
issue regulations implementing the definitions of disability in section 12102 of thistitle (including
rules of construction) and the definitions in section 12103 of this title, consistent with the ADA
Amendments Act of 2008.

(Pub. L. 101-336, title V/, § 506, as added Pub. L. 110-325, § 6(a)(2), Sept. 25, 2008, 122 Stat. 3558.)

References in Text

This chapter, referred to in text, wasin the original “this Act”, meaning Pub. L. 101-336, July 26, 1990, 104 Stat. 327,
which is classified principally to this chapter. For complete classification of this Act to the Code, see Short Title note
set out under section 12101 of thistitle and Tables.

The ADA Amendments Act of 2008, referred to in text, is Pub. L. 110-325, Sept. 25, 2008, 122 Stat. 3553, which
enacted this section and section 12103 of thistitle, amended sections 12101, 12102, 12111 to 12114, 12201, and 12206
to 12213 of thistitle and section 705 and former section 706 of Title 29, Labor, and enacted provisions set out as notes
under section 12101 of this title and section 705 of Title 29. For complete classification of this Act to the Code, see
Short Title of 2008 Amendment note under section 12101 of thistitle and Tables.

Prior Provisions

A prior section 506 of Pub. L. 101-336 was renumbered section 507 and is classified to section 12206 of thistitle.
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Effective Date

Section effective Jan. 1, 2009, see section 8 of Pub. L. 110-325, set out as an Effective Date of 2008 Amendment
note under section 705 of Title 29, Labor.

8 12206. Technical assistance

(&) Plan for assistance

() Ingeneral

Not later than 180 days after July 26, 1990, the Attorney General, in consultation with the Chair
of the Equal Employment Opportunity Commission, the Secretary of Transportation, the Chair of
the Architectural and Transportation Barriers Compliance Board, and the Chairman of the Federal
Communications Commission, shall develop a plan to assist entities covered under this chapter,
and other Federal agencies, in understanding the responsibility of such entities and agencies under
this chapter.

(2) Publication of plan

The Attorney Genera shall publish the plan referred to in paragraph (1) for public comment in
accordance with subchapter |1 of chapter 5 of title 5 (commonly known as the Administrative
Procedure Act).

(b) Agency and public assistance
The Attorney General may obtain the assistance of other Federal agenciesin carrying out subsection (a)

of thissection, including the National Council on Disability, the President’ s Committee on Employment
of People with Disabilities, the Small Business Administration, and the Department of Commerce.

(c) Implementation
(1) Rendering assistance
Each Federa agency that has responsibility under paragraph (2) for implementing this chapter
may render technical assistanceto individuals and institutions that have rights or duties under the
respective subchapter or subchapters of this chapter for which such agency has responsibility.

(2) Implementation of subchapters

(A) Subchapter |

The Equal Employment Opportunity Commission and the Attorney General shall implement

the plan for assistance devel oped under subsection (a) of this section, for subchapter I.

(B) Subchapter 11
(i) PatA
TheAttorney General shall implement such plan for assistancefor part A of subchapter 11.
(i) PatB
The Secretary of Transportation shall implement such plan for assistance for part B of
subchapter I1.

(C) Subchapter 111

The Attorney General, in coordination with the Secretary of Transportation and the Chair of
the Architectural Transportation Barriers Compliance Board, shall implement such plan for
assistance for subchapter 111, except for section 12184 of thistitle, the plan for assistance for
which shall be implemented by the Secretary of Transportation.

(D) TitlelV

The Chairman of the Federal Communications Commission, in coordination with the Attorney
General, shall implement such plan for assistance for title IV.
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(3) Technical assistance manuals

Each Federa agency that has responsibility under paragraph (2) for implementing this chapter
shall, as part of its implementation responsibilities, ensure the availability and provision of
appropriate technical assistance manuals to individuals or entities with rights or duties under this
chapter no later than six months after applicable final regulations are published under subchapters
[, 11, and Il and title IV.

(d) Grantsand contracts
(1) Ingeneral
Each Federal agency that hasresponsibility under subsection (c)(2) of thissection for implementing
this chapter may make grants or award contracts to effectuate the purposes of this section, subject
to the availability of appropriations. Such grants and contracts may be awarded to individuals,
institutions not organized for profit and no part of the net earnings of which inures to the benefit
of any private shareholder or individual (including educational institutions), and associations
representing individuals who have rights or duties under this chapter. Contracts may be awarded
to entities organized for profit, but such entities may not be the recipients or ! grants described
in this paragraph.
(2) Dissemination of information
Such grants and contracts, among other uses, may be designed to ensure wide dissemination of

information about the rights and duties established by this chapter and to provide information and
technical assistance about techniques for effective compliance with this chapter.

(e) Failuretoreceive assistance
An employer, public accommodation, or other entity covered under this chapter shall not be excused
from compliance with the requirements of this chapter because of any failure to receive technical
assistance under this section, including any failurein the devel opment or dissemination of any technical
assistance manual authorized by this section.

Footnotes

1 50in original. Probably should be “of”".

(Pub. L. 101336, title V, § 507, formerly § 506, July 26, 1990, 104 Stat. 371; renumbered § 507, Pub. L.
110-325, § 6(a)(2), Sept. 25, 2008, 122 Stat. 3558.)

References in Text

This chapter, referred to in subsecs. (a)(1), (¢)(1), (3), (d), and (€), was in the original “this Act”, meaning Pub. L.
101-336, July 26, 1990, 104 Stat. 327, which is classified principally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under section 12101 of thistitle and Tables.

Title 1V, referred to in subsec. (c)(2)(D), (3), meanstitle 1V of Pub. L. 101-336, July 26, 1990, 104 Stat. 366, which
enacted section 225 of Title 47, Telegraphs, Telephones, and Radiotelegraphs, and amended sections 152, 221, and
611 of Title 47.

Prior Provisions

A prior section 507 of Pub. L. 101-336 was renumbered section 508 and is classified to section 12207 of thistitle.

812207. Federal wilderness areas
(&) Study

The National Council on Disability shall conduct a study and report on the effect that wilderness
designations and wilderness land management practices have on the ability of individuals with
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disabilities to use and enjoy the National Wilderness Preservation System as established under the
Wilderness Act (16 U.S.C. 1131 et seq.).
(b) Submission of report
Not later than 1 year after July 26, 1990, the National Council on Disability shall submit the report
required under subsection (@) of this section to Congress.
(c) Specific wilderness access
(1) Ingeneral
Congressreaffirmsthat nothing inthe Wilderness Act [16 U.S.C. 1131 et seq.] isto be construed as
prohibiting the use of awheelchair in awilderness area by an individual whose disability requires
use of awheelchair, and consistent with the Wilderness Act no agency is required to provide any

form of special treatment or accommodation, or to construct any facilities or modify any conditions
of lands within awilderness areain order to facilitate such use.

(2) “Whedlchair” defined

For purposes of paragraph (1), the term “wheelchair” means a device designed solely for use by a
mobility-impaired person for locomotion, that is suitable for use in an indoor pedestrian area.

(Pub. L. 101336, title V, § 508, formerly § 507, July 26, 1990, 104 Stat. 372; renumbered § 508, Pub. L.
110-325, § 6(a)(2), Sept. 25, 2008, 122 Stat. 3558.)

References in Text

The Wilderness Act, referred to in subsecs. () and (c)(1), is Pub. L. 88-577, Sept. 3, 1964, 78 Stat. 890, as amended,
which is classified generally to chapter 23 (§ 1131 et seq.) of Title 16, Conservation. For complete classification of
this Act to the Code, see Short Title note set out under section 1131 of Title 16 and Tables.

Prior Provisions

A prior section 508 of Pub. L. 101-336 was renumbered section 509 and is classified to section 12208 of thistitle.

§12208. Transvestites
For the purposes of this chapter, the term “disabled” or “disability” shall not apply to an individual
solely because that individual is atransvestite.

(Pub. L. 101336, title V, § 509, formerly § 508, July 26, 1990, 104 Stat. 373; renumbered § 509, Pub. L.
110-325, § 6(8)(2), Sept. 25, 2008, 122 Stat. 3558.)

References in Text

This chapter, referred to in text, wasin the original “thisAct”, meaning Pub. L. 101-336, July 26, 1990, 104 Stat. 327,
which is classified principally to this chapter. For complete classification of this Act to the Code, see Short Title note
set out under section 12101 of thistitle and Tables.

Prior Provisions

A prior section 509 of Pub. L. 101-336 was renumbered section 510 and is classified to section 12209 of thistitle.
§12209. Instrumentalities of Congress

The Government Accountability Office, the Government Printing Office, and the Library of
Congress shall be covered asfollows:
() Ingenera
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The rights and protections under this chapter shall, subject to paragraph (2), apply with respect to the
conduct of each instrumentality of the Congress.

(2) Establishment of remedies and procedures by instrumentalities

The chief official of each instrumentality of the Congress shall establish remedies and procedures to
be utilized with respect to the rights and protections provided pursuant to paragraph (1).

(3) Report to Congress

The chief official of each instrumentality of the Congress shall, after establishing remedies and
procedures for purposes of paragraph (2), submit to the Congress a report describing the remedies and
procedures.

(4) Definition of instrumentalities

For purposes of this section, the term “instrumentality of the Congress’ means the foIIowing:,1 the

Government Accountability Office, the Government Printing Office, and the Library of Congr&es,.l
(5) Enforcement of employment rights

The remedies and procedures set forth in section 2000e-16 of this title shall be available to any
employee of an instrumentality of the Congress who alleges a violation of the rights and protections
under sections 12112 through 12114 of thistitle that are made applicable by this section, except that the
authorities of the Equal Employment Opportunity Commission shall be exercised by the chief official
of the instrumentality of the Congress.

(6) Enforcement of rightsto public services and accommodations

Theremediesand procedures set forth in section 2000e-16 of thistitle shall beavailableto any qualified
person with a disability who is a visitor, guest, or patron of an instrumentality of Congress and who
alleges a violation of the rights and protections under sections 12131 through 12150 of this title or
section 12182 or 12183 of thistitle that are made applicable by this section, except that the authorities
of the Equal Employment Opportunity Commission shall be exercised by the chief officia of the
instrumentality of the Congress.

(7) Construction

Nothing in this section shall alter the enforcement procedures for individual s with disabilities provided
in the General Accounting Office Personnel Act of 1980 and regulations promulgated pursuant to that
Act.

Footnotes
lsoin original. The comma probably should not appear.

(Pub. L. 101-336, title V/, § 510, formerly § 509, July 26, 1990, 104 Stat. 373; Pub. L. 102-166, title 11, §
315, Nov. 21, 1991, 105 Stat. 1095; Pub. L. 1041, title I1, §§ 201(c)(3), 210 (g), Jan. 23, 1995, 109 Stat.
8, 16; Pub. L. 108-271, § 8(b), July 7, 2004, 118 Stat. 814; renumbered § 510, Pub. L. 110-325, § 6(8)(2),
Sept. 25, 2008, 122 Stat. 3558.)

References in Text

This chapter, referred to in par. (1), wasin the original “this Act”, meaning Pub. L. 101-336, July 26, 1990, 104 Stat.
327, which is classified principally to this chapter. For complete classification of this Act to the Code, see Short Title
note set out under section 12101 of thistitle and Tables.

The General Accounting Office Personnel Act of 1980, referredtoin par. (7), isPub. L. 96-191, Feb. 15, 1980, 94 Stat.
27, which was classified principally to section 52—1 et seq. of former Title 31, and which was substantially repealed
by Pub. L. 97-258, §5(b), Sept. 13, 1982, 96 Stat. 1068, and reenacted by the first section thereof principaly in
subchapters 111 (8 731 et seq.) and IV (8 751 et seq.) of chapter 7 of Title 31, Money and Finance.
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Prior Provisions
A prior section 510 of Pub. L. 101-336 was renumbered section 511 and is classified to section 12210 of thistitle.

Amendments

2004—Pub. L. 108-271 substituted “Government Accountability Office” for “General Accounting Office” in
introductory provisionsand in par. (4).

1995—Pub. L. 104-1, § 201(c)(3)(F), amended section catchline generally.

Pub. L. 104-1, §201(c)(3)(A), struck out subsecs. (a) and (b) which related to coverage of Senate and House
of Representatives with respect to bans on employment discrimination and other discriminatory practices against
individuals with disabilities.

Pub. L. 104-1, §201(c)(3)(B), substituted “ The General Accounting Office, the Government Printing Office, and the
Library of Congress shall be covered asfollows:” for subsec. (c) heading and designated subsec. (c) as entire section.

Par. (2). Pub. L. 104-1, §201(c)(3)(C), struck out at end “Such remedies and procedures shall apply exclusively,
except for the employees who are defined as Senate employees, in section 1201 (c)(1) of title 2.”

Par. (4). Pub. L. 104-1, §201(c)(3)(D), struck out “the Architect of the Capitol, the Congressional Budget Office”
after “the following:”, inserted “and” before “the Library of Congress’, and struck out “the Office of Technology
Assessment, and the United States Botanic Garden” before period at end.

Pub. L. 104-1, §8201(c)(3)(D), which in part directed the substitution of “the term ‘instrumentality of the
Congress means’ for “the instrumentalities of the Congress include’, was executed by making the substitution for
“instrumentalities of the Congressinclude’ to reflect the probable intent of Congress.

Par. (5). Pub. L. 104-1, § 201(c)(3)(E), added par. (5). Former par. (5) redesignated (7).

Par. (6). Pub. L. 104-1, § 210(g), which directed amendment of this section by adding par. (6), was executed by adding
par. (6) after par. (5) to reflect the probable intent of Congress.

Par. (7). Pub. L. 104-1, 8 201(c)(3)(E), redesignated par. (5) as (7).

1991—Subsec. (8)(2). Pub. L. 102-166, 8§ 315(1), redesignated par. (6) as (2) and struck out former par. (2) which
read as follows: “Application to Senate employment.—The rights and protections provided pursuant to this chapter,
the Civil Rights Act of 1990 (S. 2104, 101st Congress), the Civil Rights Act of 1964 [42 U.S.C. 2000a et seq.], the
Age Discrimination in Employment Act of 1967 [29 U.S.C. 621 et seq.], and the Rehabilitation Act of 1973 [29 U.S.C.
701 et seq.] shall apply with respect to employment by the United States Senate.”

Subsec. (a)(3). Pub. L. 102-166, § 315(1), redesignated par. (7) as (3), substituted “(2)(A)” for “(2) and (6)(A)" and
“(2)" for “(3), (4), (5), (6)(B), and (6)(C)", and struck out former par. (3) which read as follows: “Investigation and
adjudication of claims—All claims raised by any individual with respect to Senate employment, pursuant to the Acts
referred to in paragraph (2), shall be investigated and adjudicated by the Select Committee on Ethics, pursuant to S.
Res. 338, 88th Congress, as amended, or such other entity as the Senate may designate.”

Subsec. (a)(4), (5). Pub. L. 102-166, § 315(1), struck out pars. (4) and (5) which read as follows:

“(4) Rights of employees—The Committee on Rules and Administration shall ensure that Senate employees are
informed of their rights under the Acts referred to in paragraph (2).

“(5) Applicable Remedies—When assigning remedies to individuals found to have a valid claim under the Acts
referred to in paragraph (2), the Select Committee on Ethics, or such other entity as the Senate may designate, should
to the extent practicable apply the same remedies applicable to all other employees covered by the Actsreferred toin
paragraph (2). Such remedies shall apply exclusively.”

Subsec. (8)(6), (7). Pub. L. 102-166, § 315(1), redesignated pars. (6) and (7) as (2) and (3), respectively.

Subsec. (€)(2). Pub. L. 102-166, § 315(2), inserted “, except for the employeeswho are defined as Senate employees,
in section 1201 (c)(1) of title 2" after “shall apply exclusively”.

Effective Date of 1995 Amendment

Amendment by section 201(c)(3) of Pub. L. 104-1 effective 1 year after Jan. 23, 1995, see section 1311 (d) of Title
2, The Congress.

Amendment by section 210(g) of Pub. L. 104-1 effective 1 year after transmission to Congress of study under section
1371 of Title 2, see section 1331 (h)(2) of Title 2.
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Effective Date of 1991 Amendment

Amendment by Pub. L. 102166 effective Nov. 21, 1991, except as otherwise provided, see section 402 of Pub. L.
102-166, set out as a note under section 1981 of thistitle.

§12210. lllegal use of drugs
(& Ingeneral
For purposes of this chapter, theterm “individual with adisability” does not include an individual who

iscurrently engaging in theillegal use of drugs, when the covered entity acts on the basis of such use.
(b) Rulesof construction

Nothing in subsection (a) of this section shall be construed to exclude as an individual with adisability
an individual who—
(1) hassuccessfully completed asupervised drug rehabilitation program and is no longer engaging
in the illegal use of drugs, or has otherwise been rehabilitated successfully and is no longer
engaging in such use;
(2) isparticipatinginasupervised rehabilitation program and isno longer engaging in such use; or
(3) iserroneoudly regarded as engaging in such use, but is not engaging in such use;
except that it shall not beaviolation of thischapter for acovered entity to adopt or administer reasonable
policies or procedures, including but not limited to drug testing, designed to ensure that an individual
described in paragraph (1) or (2) is no longer engaging in the illegal use of drugs; however, nothing
in this section shall be construed to encourage, prohibit, restrict, or authorize the conducting of testing
for theillegal use of drugs.

(c) Health and other services

Notwithstanding subsection (a) of this section and section 12211 (b)(3) of thistitle, an individual shall
not be denied health services, or services provided in connection with drug rehabilitation, on the basis
of the current illegal use of drugsif the individual is otherwise entitled to such services.
(d) “lllegal use of drugs’ defined

() Ingeneral

Theterm “illegal use of drugs’ means the use of drugs, the possession or distribution of which is
unlawful under the Controlled Substances Act [21 U.S.C. 801 et seq.]. Such term does not include
the use of a drug taken under supervision by a licensed health care professional, or other uses
authorized by the Controlled Substances Act or other provisions of Federal law.

(2) Drugs

Theterm “drug” means a controlled substance, as defined in schedules | through V of section 202
of the Controlled Substances Act [21 U.S.C. 812].

(Pub. L. 101336, title VV, 8511, formerly § 510, July 26, 1990, 104 Stat. 375; renumbered § 511 and
amended Pub. L. 110-325, § 6(a)(2), (3), Sept. 25, 2008, 122 Stat. 3558.)

References in Text

This chapter, referred to in subsecs. (a) and (b), was in the original “this Act”, meaning Pub. L. 101-336, July 26,
1990, 104 Stat. 327, whichis classified principally to this chapter. For complete classification of this Act to the Code,
see Short Title note set out under section 12101 of thistitle and Tables.

The Controlled Substances Act, referred to in subsec. (d)(1), istitle Il of Pub. L. 91-513, Oct. 27, 1970, 84 Stat. 1242,
as amended, which is classified principally to subchapter | (8§ 801 et seg.) of chapter 13 of Title 21, Food and Drugs.
For compl ete classification of thisAct to the Code, see Short Title note set out under section 801 of Title 21 and Tables.
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Prior Provisions
A prior section 511 of Pub. L. 101-336 was renumbered section 512 and is classified to section 12211 of thistitle.

Amendments

2008—Subsec. (c). Pub. L. 110-325, § 6(a)(3), made technical amendment to reference in original act which appears
in text as reference to section 12211 (b)(3) of thistitle.

Effective Date of 2008 Amendment

Amendment by Pub. L. 110-325 effective Jan. 1, 2009, see section 8 of Pub. L. 110-325, set out as a nhote under
section 705 of Title 29, Labor.

§12211. Definitions
(8) Homosexuality and bisexuality

For purposes of the definition of “disability” in section 12102 (2) L of this title, homosexuality and
bisexuality are not impairments and as such are not disabilities under this chapter.

(b) Certain conditions

Under this chapter, the term “disability” shall not include—
(1) transvestism, transsexualism, pedophilia, exhibitionism, voyeurism, gender identity disorders
not resulting from physical impairments, or other sexual behavior disorders;
(2) compulsive gambling, kleptomania, or pyromania; or
(3) psychoactive substance use disorders resulting from current illegal use of drugs.

Footnotes
1 See References in Text note below.

(Pub. L. 101336, title VV, 8512, formerly §511, July 26, 1990, 104 Stat. 376; renumbered § 512, Pub. L.
110-325, §6(a)(2), Sept. 25, 2008, 122 Stat. 3558.)

References in Text

This chapter, referred to in text, wasin the original “this Act”, meaning Pub. L. 101-336, July 26, 1990, 104 Stat. 327,
which is classified principally to this chapter. For complete classification of this Act to the Code, see Short Title note
set out under section 12101 of thistitle and Tables.

Section 12102 of this title, referred to in subsec. (), was amended generally by Pub. L. 110-325, § 4(a), Sept. 25,
2008, 122 Stat. 3555, and, as so amended, provisions formerly appearing in par. (2) are now contained in par. (1).
Prior Provisions

A prior section 512 of Pub. L. 101-336, which amended former section 706 of Title 29, Labor, was renumbered section
513.

§12212. Alternative means of dispute resolution
Where appropriate and to the extent authorized by law, the use of alternative means of dispute
resolution, including settlement negotiations, conciliation, facilitation, mediation, factfinding,
minitrials, and arbitration, is encouraged to resolve disputes arising under this chapter.

(Pub. L. 101-336, title VV, § 514, formerly §513, July 26, 1990, 104 Stat. 377; renumbered § 514, Pub. L.
110-325, § 6(a)(2), Sept. 25, 2008, 122 Stat. 3558.)
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References in Text

This chapter, referred to in text, wasin the origina “thisAct”, meaning Pub. L. 101-336, July 26, 1990, 104 Stat. 327,
which is classified principally to this chapter. For complete classification of this Act to the Code, see Short Title note
set out under section 12101 of thistitle and Tables.

Prior Provisions
A prior section 514 of Pub. L. 101-336 was renumbered section 515 and is classified to section 12213 of thistitle.

§12213. Severability
Should any provision in this chapter be found to be unconstitutional by a court of law, such
provision shall be severed from the remainder of the chapter, and such action shall not affect the
enforceability of the remaining provisions of the chapter.

(Pub. L. 101-336, title V, § 515, formerly § 514, July 26, 1990, 104 Stat. 378; renumbered § 515, Pub. L.
110-325, § 6(a)(2), Sept. 25, 2008, 122 Stat. 3558.)

References in Text

This chapter, referred to in text, wasin the original “thisAct”, meaning Pub. L. 101-336, July 26, 1990, 104 Stat. 327,
which is classified principally to this chapter. For complete classification of this Act to the Code, see Short Title note

set out under section 12101 of thistitle and Tables.
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