Cite as: 541 U. S. (2004) 1

KENNEDY, J., concurring in part
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JUSTICE KENNEDY, with whom JUSTICE SCALIA joins,
concurring in part.

I join all but Part III of the Court’s opinion. I do not join
Part III but do make this comment with reference to it.
The Court in Part III does not specifically question the
practice we have followed in cases such as United States v.
Lopez, 514 U. S. 549 (1995) and United States v. Morrison,
529 U.S. 598 (2000). In those instances the Court did
resolve the basic question whether Congress, in enacting
the statutes challenged there, had exceeded its legislative
power under the Constitution.



