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In the fire department of New Haven, Connecticut—as
in emergency-service agencies throughout the Nation—
firefighters prize their promotion to and within the officer
ranks. An agency’s officers command respect within the
department and in the whole community; and, of course,
added responsibilities command increased salary and
benefits. Aware of the intense competition for promotions,
New Haven, like many cities, relies on objective examina-
tions to identify the best qualified candidates.

In 2003, 118 New Haven firefighters took examinations
to qualify for promotion to the rank of lieutenant or cap-
tain. Promotion examinations in New Haven (or City)
were infrequent, so the stakes were high. The results
would determine which firefighters would be considered
for promotions during the next two years, and the order in
which they would be considered. Many firefighters stud-
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ied for months, at considerable personal and financial cost.

When the examination results showed that white candi-
dates had outperformed minority candidates, the mayor
and other local politicians opened a public debate that
turned rancorous. Some firefighters argued the tests
should be discarded because the results showed the tests
to be discriminatory. They threatened a discrimination
lawsuit if the City made promotions based on the tests.
Other firefighters said the exams were neutral and fair.
And they, in turn, threatened a discrimination lawsuit if
the City, relying on the statistical racial disparity, ignored
the test results and denied promotions to the candidates
who had performed well. In the end the City took the side
of those who protested the test results. It threw out the
examinations.

Certain white and Hispanic firefighters who likely
would have been promoted based on their good test per-
formance sued the City and some of its officials. Theirs is
the suit now before us. The suit alleges that, by discard-
ing the test results, the City and the named officials dis-
criminated against the plaintiffs based on their race, in
violation of both Title VII of the Civil Rights Act of 1964,
78 Stat. 253, as amended, 42 U. S. C. §2000e et seq., and
the Equal Protection Clause of the Fourteenth Amend-
ment. The City and the officials defended their actions,
arguing that if they had certified the results, they could
have faced liability under Title VII for adopting a practice
that had a disparate impact on the minority firefighters.
The District Court granted summary judgment for the
defendants, and the Court of Appeals affirmed.

We conclude that race-based action like the City’s in this
case is impermissible under Title VII unless the employer
can demonstrate a strong basis in evidence that, had it not
taken the action, it would have been liable under the
disparate-impact statute. The respondents, we further
determine, cannot meet that threshold standard. As a
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result, the City’s action in discarding the tests was a
violation of Title VII. In light of our ruling under the
statutes, we need not reach the question whether respon-
dents’ actions may have violated the Equal Protection
Clause.

I

This litigation comes to us after the parties’ cross-
motions for summary judgment, so we set out the facts in
some detail. As the District Court noted, although “the
parties strenuously dispute the relevance and legal import
of, and inferences to be drawn from, many aspects of this
case, the underlying facts are largely undisputed.” 554
F. Supp. 2d 142, 145 (Conn. 2006).

A

When the City of New Haven undertook to fill vacant
lieutenant and captain positions in its fire department
(Department), the promotion and hiring process was gov-
erned by the city charter, in addition to federal and state
law. The charter establishes a merit system. That system
requires the City to fill vacancies in the classified civil-
service ranks with the most qualified individuals, as de-
termined by job-related examinations. After each exami-
nation, the New Haven Civil Service Board (CSB) certifies
a ranked list of applicants who passed the test. Under the
charter’s “rule of three,” the relevant hiring authority
must fill each vacancy by choosing one candidate from the
top three scorers on the list. Certified promotional lists
remain valid for two years.

The City’s contract with the New Haven firefighters’
union specifies additional requirements for the promotion
process. Under the contract, applicants for lieutenant and
captain positions were to be screened using written and
oral examinations, with the written exam accounting for
60 percent and the oral exam 40 percent of an applicant’s
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total score. To sit for the examinations, candidates for
lieutenant needed 30 months’ experience in the Depart-
ment, a high-school diploma, and certain vocational train-
ing courses. Candidates for captain needed one year’s
service as a lieutenant in the Department, a high-school
diploma, and certain vocational training courses.

After reviewing bids from various consultants, the City
hired Industrial/Organizational Solutions, Inc. (IOS) to
develop and administer the examinations, at a cost to the
City of $100,000. IOS is an Illinois company that special-
izes in designing entry-level and promotional examina-
tions for fire and police departments. In order to fit the
examinations to the New Haven Department, IOS began
the test-design process by performing job analyses to
identify the tasks, knowledge, skills, and abilities that are
essential for the lieutenant and captain positions. I0S
representatives interviewed incumbent captains and
lieutenants and their supervisors. They rode with and
observed other on-duty officers. Using information from
those interviews and ride-alongs, IOS wrote job-analysis
questionnaires and administered them to most of the
incumbent battalion chiefs, captains, and lieutenants in
the Department. At every stage of the job analyses, 10S,
by deliberate choice, oversampled minority firefighters to
ensure that the results—which IOS would use to develop
the examinations—would not unintentionally favor white
candidates.

With the job-analysis information in hand, I0OS devel-
oped the written examinations to measure the candidates’
job-related knowledge. For each test, IOS compiled a list
of training manuals, Department procedures, and other
materials to use as sources for the test questions. I0S
presented the proposed sources to the New Haven fire
chief and assistant fire chief for their approval. Then,
using the approved sources, IOS drafted a multiple-choice
test for each position. Each test had 100 questions, as
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required by CSB rules, and was written below a 10th-
grade reading level. After IOS prepared the tests, the City
opened a 3-month study period. It gave candidates a list
that identified the source material for the questions, in-
cluding the specific chapters from which the questions
were taken.

I0S developed the oral examinations as well. These
concentrated on job skills and abilities. Using the job-
analysis information, IOS wrote hypothetical situations to
test incident-command skills, firefighting tactics, interper-
sonal skills, leadership, and management ability, among
other things. Candidates would be presented with these
hypotheticals and asked to respond before a panel of three
assessors.

I0S assembled a pool of 30 assessors who were superior
in rank to the positions being tested. At the City’s insis-
tence (because of controversy surrounding previous ex-
aminations), all the assessors came from outside Connecti-
cut. IOS submitted the assessors’ resumes to City officials
for approval. They were battalion chiefs, assistant chiefs,
and chiefs from departments of similar sizes to New Ha-
ven’s throughout the country. Sixty-six percent of the
panelists were minorities, and each of the nine three-
member assessment panels contained two minority mem-
bers. IOS trained the panelists for several hours on the
day before it administered the examinations, teaching
them how to score the candidates’ responses consistently
using checklists of desired criteria.

Candidates took the examinations in November and
December 2003. Seventy-seven candidates completed the
lieutenant examination—43 whites, 19 blacks, and 15
Hispanics. Of those, 34 candidates passed—25 whites, 6
blacks, and 3 Hispanics. 554 F. Supp. 2d, at 145. Eight
lieutenant positions were vacant at the time of the exami-
nation. As the rule of three operated, this meant that the
top 10 candidates were eligible for an immediate promo-
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tion to lieutenant. All 10 were white. Ibid. Subsequent
vacancies would have allowed at least 3 black candidates
to be considered for promotion to lieutenant.

Forty-one candidates completed the captain examina-
tion—25 whites, 8 blacks, and 8 Hispanics. Of those, 22
candidates passed—16 whites, 3 blacks, and 3 Hispanics.
Ibid. Seven captain positions were vacant at the time of
the examination. Under the rule of three, 9 candidates
were eligible for an immediate promotion to captain—7
whites and 2 Hispanics. Ibid.

B

The City’s contract with IOS contemplated that, after
the examinations, IOS would prepare a technical report
that described the examination processes and methodolo-
gies and analyzed the results. But in January 2004,
rather than requesting the technical report, City officials,
including the City’s counsel, Thomas Ude, convened a
meeting with IOS Vice President Chad Legel. (Legel was
the leader of the IOS team that developed and adminis-
tered the tests.) Based on the test results, the City offi-
cials expressed concern that the tests had discriminated
against minority candidates. Legel defended the examina-
tions’ validity, stating that any numerical disparity be-
tween white and minority candidates was likely due to
various external factors and was in line with results of the
Department’s previous promotional examinations.

Several days after the meeting, Ude sent a letter to the
CSB purporting to outline its duties with respect to the
examination results. Ude stated that under federal law,
“a statistical demonstration of disparate impact,” standing
alone, “constitutes a sufficiently serious claim of racial
discrimination to serve as a predicate for employer-
initiated, voluntar[y] remedies—even ... race-conscious
remedies.” App. to Pet. for Cert. in No. 07-1428, p. 443a;
see also 554 F. Supp. 2d, at 145 (issue of disparate impact
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1

The CSB first met to consider certifying the results on
January 22, 2004. Tina Burgett, director of the City’s
Department of Human Resources, opened the meeting by
telling the CSB that “there is a significant disparate im-
pact on these two exams.” App. to Pet. for Cert. in No. 07—
1428, at 466a. She distributed lists showing the candi-
dates’ races and scores (written, oral, and composite) but
not their names. Ude also described the test results as
reflecting “a very significant disparate impact,” id., at
477a, and he outlined possible grounds for the CSB’s
refusing to certify the results.

Although they did not know whether they had passed or
failed, some firefighter-candidates spoke at the first CSB
meeting in favor of certifying the test results. Michael
Blatchley stated that “[e]very one” of the questions on the
written examination “came from the [study] material. . ..
[I]f you read the materials and you studied the material,
you would have done well on the test.” App. in No. 06—
4996—cv (CA2), pp. A772-A773 (hereinafter CA2 App.).
Frank Ricci stated that the test questions were based on
the Department’s own rules and procedures and on “na-
tionally recognized” materials that represented the “ac-
cepted standard[s]” for firefighting. Id., at A785-A786.
Ricci stated that he had “several learning disabilities,”
including dyslexia; that he had spent more than $1,000 to
purchase the materials and pay his neighbor to read them
on tape so he could “give it [his] best shot”; and that he
had studied “8 to 13 hours a day to prepare” for the test.
Id., at A786, A789. “I don’t even know if I made it,” Ricci
told the CSB, “[bJut the people who passed should be
promoted. When your life’s on the line, second best may
not be good enough.” Id., at AT87—-A788.

Other firefighters spoke against certifying the test
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results. They described the test questions as outdated or
not relevant to firefighting practices in New Haven. Gary
Tinney stated that source materials “came out of New
York. . . . Their makeup of their city and everything is
totally different than ours.” Id., at A7T74-A775; see also
id., at A779, A780-A781. And they criticized the test
materials, a full set of which cost about $500, for being too
expensive and too long.

2

At a second CSB meeting, on February 5, the president
of the New Haven firefighters’ union asked the CSB to
perform a validation study to determine whether the tests
were job-related. Petitioners’ counsel in this action argued
that the CSB should certify the results. A representative
of the International Association of Black Professional
Firefighters, Donald Day from neighboring Bridgeport,
Connecticut, “beseech[ed]” the CSB “to throw away that
test,” which he described as “inherently unfair” because of
the racial distribution of the results. Id., at A830—-AS831.
Another Bridgeport-based representative of the associa-
tion, Ronald Mackey, stated that a validation study was
necessary. He suggested that the City could “adjust” the
test results to “meet the criteria of having a certain
amount of minorities get elevated to the rank of Lieuten-
ant and Captain.” Id., at A838. At the end of this meet-
ing, the CSB members agreed to ask IOS to send a repre-
sentative to explain how it had developed and
administered the examinations. They also discussed
asking a panel of experts to review the examinations and
advise the CSB whether to certify the results.

3

At a third meeting, on February 11, Legel addressed the
CSB on behalf of IOS. Legel stated that IOS had previ-
ously prepared entry-level firefighter examinations for the
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City but not a promotional examination. He explained
that IOS had developed examinations for departments in
communities with demographics similar to New Haven’s,
including Orange County, Florida; Lansing, Michigan; and
San Jose, California.

Legel explained the exam-development process to the
CSB. He began by describing the job analyses I0S per-
formed of the captain and lieutenant positions—the inter-
views, ride-alongs, and questionnaires IOS designed to
“generate a list of tasks, knowledge, skills and abilities
that are considered essential to performance” of the jobs.
Id., at A931-A932. He outlined how IOS prepared the
written and oral examinations, based on the job-analysis
results, to test most heavily those qualities that the re-
sults indicated were “critica[l]” or “essentia[l].” Id., at
A931. And he noted that IOS took the material for each
test question directly from the approved source materials.
Legel told the CSB that third-party reviewers had scruti-
nized the examinations to ensure that the written test was
drawn from the source material and that the oral test
accurately tested real-world situations that captains and
lieutenants would face. Legel confirmed that IOS had
selected oral-examination panelists so that each three-
member assessment panel included one white, one black,
and one Hispanic member.

Near the end of his remarks, Legel “implor[ed] anyone
that had ... concerns to review the content of the exam.
In my professional opinion, it’s facially neutral. There’s
nothing in those examinations ... that should cause
somebody to think that one group would perform differ-
ently than another group.” Id., at A961.

4

At the next meeting, on March 11, the CSB heard from
three witnesses it had selected to “tell us a little bit about
their views of the testing, the process, [and] the methodol-
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ogy.” Id., at A1020. The first, Christopher Hornick, spoke
to the CSB by telephone. Hornick is an indus-
trial/organizational psychologist from Texas who operates
a consulting business that “direct[ly]” competes with 10S.
Id., at A1029. Hornick, who had not “stud[ied] the test at
length or in detail” and had not “seen the job analysis
data,” told the CSB that the scores indicated a “relatively
high adverse impact.” Id., at A1028, A1030, A1043. He
stated that “[n]Jormally, whites outperform ethnic minori-
ties on the majority of standardized testing procedures,”
but that he was “a little surprised” by the disparity in the
candidates’ scores—although “[s]Jome of it is fairly typical
of what we've seen in other areas of the countr[y] and
other tests.” Id., at A1028-A1029. Hornick stated that
the “adverse impact on the written exam was somewhat
higher but generally in the range that we’ve seen profes-
sionally.” Id., at A1030-A1031.

When asked to explain the New Haven test results,
Hornick opined in the telephone conversation that the
collective-bargaining agreement’s requirement of using
written and oral examinations with a 60/40 composite
score might account for the statistical disparity. He also
stated that “[b]y not having anyone from within the
[D]epartment review” the tests before they were adminis-
tered—a limitation the City had imposed to protect the
security of the exam questions—“you inevitably get things
in there” that are based on the source materials but are
not relevant to New Haven. Id., at A1034-A1035. Hor-
nick suggested that testing candidates at an “assessment
center” rather than using written and oral examinations
“might serve [the City’s] needs better.” Id., at A1039—
A1040. Hornick stated that assessment centers, where
candidates face real-world situations and respond just as
they would in the field, allow candidates “to demonstrate
how they would address a particular problem as opposed
to just verbally saying it or identifying the correct option
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on a written test.” Ibid.

Hornick made clear that he was “not suggesting that
[IOS] somehow created a test that had adverse impacts
that it should not have had.” Id., at A1038. He described
the IOS examinations as “reasonably good test[s].” Id., at
A1041. He stated that the CSB’s best option might be to
“certify the list as it exists” and work to change the proc-
ess for future tests, including by “[r]ewriting the Civil
Service Rules.” Ibid. Hornick concluded his telephonic
remarks by telling the CSB that “for the future,” his com-
pany “certainly would like to help you if we can.” Id., at
A1046.

The second witness was Vincent Lewis, a fire program
specialist for the Department of Homeland Security and a
retired fire captain from Michigan. Lewis, who is black,
had looked “extensively” at the lieutenant exam and “a
little less extensively” at the captain exam. He stated that
the candidates “should know that material” Id., at
A1048, A1052. In Lewis’s view, the “questions were rele-
vant for both exams,” and the New Haven candidates had
an advantage because the study materials identified the
particular book chapters from which the questions were
taken. In other departments, by contrast, “you had to
know basically the . .. entire book.” Id., at A1053. Lewis
concluded that any disparate impact likely was due to a
pattern that “usually whites outperform some of the mi-
norities on testing,” or that “more whites ... take the
exam.” Id., at A1054.

The final witness was Janet Helms, a professor at Bos-
ton College whose “primary area of expertise” is “not with
firefighters per se” but in “race and culture as they influ-
ence performance on tests and other assessment proce-
dures.” Id., at A1060. Helms expressly declined the CSB’s
offer to review the examinations. At the outset, she noted
that “regardless of what kind of written test we give in
this country ... we can just about predict how many peo-
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ple will pass who are members of under-represented
groups. And your data are not that inconsistent with
what predictions would say were the case.” Id., at A1061.
Helms nevertheless offered several “ideas about what
might be possible factors” to explain statistical differences
in the results. Id., at A1062. She concluded that because
67 percent of the respondents to the job-analysis question-
naires were white, the test questions might have favored
white candidates, because “most of the literature on fire-
fighters shows that the different groups perform the job
differently.” Id., at A1063. Helms closed by stating that
no matter what test the City had administered, it would
have revealed “a disparity between blacks and whites,
Hispanics and whites,” particularly on a written test. Id.,
at A1072.

5

At the final CSB meeting, on March 18, Ude (the City’s
counsel) argued against certifying the examination re-
sults. Discussing the City’s obligations under federal law,
Ude advised the CSB that a finding of adverse impact “is
the beginning, not the end, of a review of testing proce-
dures” to determine whether they violated the disparate-
impact provision of Title VII. Ude focused the CSB on
determining “whether there are other ways to test for . ..
those positions that are equally valid with less adverse
impact.” Id., at A1101. Ude described Hornick as having
said that the written examination “had one of the most
severe adverse impacts that he had seen” and that “there
are much better alternatives to identifying [firefighting]
skills.” Ibid. Ude offered his “opinion that promotions . . .
as a result of these tests would not be consistent with
federal law, would not be consistent with the purposes of
our Civil Service Rules or our Charter[,] nor is it in the
best interests of the firefighters ... who took the exams.”
Id., at A1103—-A1104. He stated that previous Department
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exams “have not had this kind of result,” and that previ-
ous results had not been “challenged as having adverse
impact, whereas we are assured that these will be.” Id., at
A1107, A1108.

CSB Chairman Segaloff asked Ude several questions
about the Title VII disparate-impact standard.

“CHAIRPERSON SEGALOFF: [M]y understanding
1s the group . .. that is making to throw the exam out
has the burden of showing that there is out there an
exam that is reasonably probable or likely to have less
of an adverse impact. It’s not our burden to show that
there’s an exam out there that can be better. We've
got an exam. We've got a result. . . .

“MR. UDE: Mr. Chair, I point out that Dr. Hornick
said that. He said that there are other tests out there
that would have less adverse impact and that [would]
be more valid.

“CHAIRPERSON SEGALOFF: You think that’s
enough for us to throw this test upside-down . .. be-
cause Dr. Hornick said it?

“MR. UDE: I think that by itself would be sufficient.
Yes. I also would point out that ... it is the em-
ployer’s burden to justify the use of the examination.”
Id., at A1108-A1109.

Karen DuBois-Walton, the City’s chief administrative
officer, spoke on behalf of Mayor John DeStefano and
argued against certifying the results. DuBois-Walton
stated that the results, when considered under the rule of
three and applied to then-existing captain and lieutenant
vacancies, created a situation in which black and Hispanic
candidates were disproportionately excluded from oppor-
tunity. DuBois-Walton also relied on Hornick’s testimony,
asserting that Hornick “made it extremely clear that ...
there are more appropriate ways to assess one’s ability to
serve” as a captain or lieutenant. Id., at A1120.
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Burgett (the human resources director) asked the CSB
to discard the examination results. She, too, relied on
Hornick’s statement to show the existence of alternative
testing methods, describing Hornick as having “started to
point out that alternative testing does exist” and as having
“begun to suggest that there are some different ways of
doing written examinations.” Id., at A1125, A1128.

Other witnesses addressed the CSB. They included the
president of the New Haven firefighters’ union, who sup-
ported certification. He reminded the CSB that Hornick
“also concluded that the tests were reasonable and fair
and under the current structure to certify them.” Id., at
A1137. Firefighter Frank Ricci again argued for certifica-
tion; he stated that although “assessment centers in some
cases show less adverse impact,” id., at A1140, they were
not available alternatives for the current round of promo-
tions. It would take several years, Ricci explained, for the
Department to develop an assessment-center protocol and
the accompanying training materials. Id., at Al141.
Lieutenant Matthew Marcarelli, who had taken the cap-
tain’s exam, spoke in favor of certification.

At the close of witness testimony, the CSB voted on a
motion to certify the examinations. With one member
recused, the CSB deadlocked 2 to 2, resulting in a decision
not to certify the results. Explaining his vote to certify the
results, Chairman Segaloff stated that “nobody convinced
me that we can feel comfortable that, in fact, there’s some
likelihood that there’s going to be an exam designed that’s
going to be less discriminatory.” Id., at A1159—-A1160.

C

The CSB’s decision not to certify the examination re-
sults led to this lawsuit. The plaintiffs—who are the
petitioners here—are 17 white firefighters and 1 Hispanic
firefighter who passed the examinations but were denied a
chance at promotions when the CSB refused to certify the



Cite as: 557 U. S. (2009) 15

Opinion of the Court

test results. They include the named plaintiff, Frank
Ricci, who addressed the CSB at multiple meetings.

Petitioners sued the City, Mayor DeStefano, DuBois-
Walton, Ude, Burgett, and the two CSB members who
voted against certification. Petitioners also named as a
defendant Boise Kimber, a New Haven resident who
voiced strong opposition to certifying the results. Those
individuals are respondents in this Court. Petitioners
filed suit under Rev. Stat. §§1979 and 1980, 42 U. S. C.
§§1983 and 1985, alleging that respondents, by arguing or
voting against certifying the results, violated and con-
spired to violate the Equal Protection Clause of the Four-
teenth Amendment. Petitioners also filed timely charges
of discrimination with the Equal Employment Opportu-
nity Commission (EEOC); upon the EEOC’s issuing right-
to-sue letters, petitioners amended their complaint to
assert that the City violated the disparate-treatment
prohibition contained in Title VII of the Civil Rights Act of
1964, as amended. See 42 U. S. C. §§2000e—2(a).

The parties filed cross-motions for summary judgment.
Respondents asserted they had a good-faith belief that
they would have violated the disparate-impact prohibition
in Title VII, §2000e—2(k), had they certified the examina-
tion results. It follows, they maintained, that they cannot
be held liable under Title VII's disparate-treatment provi-
sion for attempting to comply with Title VII's disparate-
impact bar. Petitioners countered that respondents’ good-
faith belief was not a valid defense to allegations of dispa-
rate treatment and unconstitutional discrimination.

The District Court granted summary judgment for
respondents. 554 F. Supp. 2d 142. It described petition-
ers’ argument as “boil[ing] down to the assertion that if
[respondents] cannot prove that the disparities on the
Lieutenant and Captain exams were due to a particular
flaw inherent in those exams, then they should have
certified the results because there was no other alterna-
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tive in place.” Id., at 156. The District Court concluded
that, “[n]Jotwithstanding the shortcomings in the evidence
on existing, effective alternatives, it is not the case that
[respondents] must certify a test where they cannot pin-
point its deficiency explaining its disparate impact ...
simply because they have not yet formulated a better
selection method.” Ibid. It also ruled that respondents’
“motivation to avoid making promotions based on a test
with a racially disparate impact . .. does not, as a matter
of law, constitute discriminatory intent” under Title VII.
Id., at 160. The District Court rejected petitioners’ equal
protection claim on the theory that respondents had not
acted because of “discriminatory animus” toward petition-
ers. Id., at 162. It concluded that respondents’ actions
were not “based on race” because “all applicants took the
same test, and the result was the same for all because the
test results were discarded and nobody was promoted.”
Id., at 161.

After full briefing and argument by the parties, the
Court of Appeals affirmed in a one-paragraph, unpub-
lished summary order; it later withdrew that order, issu-
ing in its place a nearly identical, one-paragraph per
curiam opinion adopting the District Court’s reasoning.
530 F. 3d 87 (CA2 2008). Three days later, the Court of
Appeals voted 7 to 6 to deny rehearing en banc, over writ-
ten dissents by Chief Judge Jacobs and Judge Cabranes.
530 F. 3d 88.

This action presents two provisions of Title VII to be
interpreted and reconciled, with few, if any, precedents in
the courts of appeals discussing the issue. Depending on
the resolution of the statutory claim, a fundamental con-
stitutional question could also arise. We found it prudent
and appropriate to grant certiorari. 555 U. S. ___ (2009).
We now reverse.
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Petitioners raise a statutory claim, under the disparate-
treatment prohibition of Title VII, and a constitutional
claim, under the Equal Protection Clause of the Four-
teenth Amendment. A decision for petitioners on their
statutory claim would provide the relief sought, so we
consider it first. See Atkins v. Parker, 472 U. S. 115, 123
(1985); Escambia County v. McMillan, 466 U. S. 48, 51
(1984) (per curiam) (“[N]Jormally the Court will not decide
a constitutional question if there is some other ground
upon which to dispose of the case”).

A

Title VII of the Civil Rights Act of 1964, 42 U. S. C.
§2000e et seq., as amended, prohibits employment dis-
crimination on the basis of race, color, religion, sex, or
national origin. Title VII prohibits both intentional dis-
crimination (known as “disparate treatment”) as well as,
in some cases, practices that are not intended to discrimi-
nate but in fact have a disproportionately adverse effect on
minorities (known as “disparate impact”).

As enacted in 1964, Title VII’s principal nondiscrimina-
tion provision held employers liable only for disparate
treatment. That section retains its original wording to-
day. It makes it unlawful for an employer “to fail or refuse
to hire or to discharge any individual, or otherwise to
discriminate against any individual with respect to his
compensation, terms, conditions, or privileges of employ-
ment, because of such individual’s race, color, religion, sex,
or national origin.” §2000e—2(a)(1); see also 78 Stat. 255.
Disparate-treatment cases present “the most easily under-
stood type of discrimination,” Teamsters v. United States,
431 U. S. 324, 335, n. 15 (1977), and occur where an em-
ployer has “treated [a] particular person less favorably
than others because of” a protected trait. Watson v. Fort
Worth Bank & Trust, 487 U. S. 977, 985-986 (1988). A



18 RICCI v. DESTEFANO

Opinion of the Court

disparate-treatment plaintiff must establish “that the
defendant had a discriminatory intent or motive” for
taking a job-related action. Id., at 986.

The Civil Rights Act of 1964 did not include an express
prohibition on policies or practices that produce a dispa-
rate impact. But in Griggs v. Duke Power Co., 401 U. S.
424 (1971), the Court interpreted the Act to prohibit, in
some cases, employers’ facially neutral practices that, in
fact, are “discriminatory in operation.” Id., at 431. The
Griggs Court stated that the “touchstone” for disparate-
impact liability is the lack of “business necessity”: “If an
employment practice which operates to exclude [minori-
ties] cannot be shown to be related to job performance, the
practice is prohibited.” Ibid.; see also id., at 432 (em-
ployer’s burden to demonstrate that practice has “a mani-
fest relationship to the employment in question”); Albe-
marle Paper Co. v. Moody, 422 U.S. 405, 425 (1975).
Under those precedents, if an employer met its burden by
showing that its practice was job-related, the plaintiff was
required to show a legitimate alternative that would have
resulted in less discrimination. Ibid. (allowing complain-
ing party to show “that other tests or selection devices,
without a similarly undesirable racial effect, would also
serve the employer’s legitimate interest”).

Twenty years after Griggs, the Civil Rights Act of 1991,
105 Stat. 1071, was enacted. The Act included a provision
codifying the prohibition on disparate-impact discrimina-
tion. That provision is now in force along with the dispa-
rate-treatment section already noted. Under the dispa-
rate-impact statute, a plaintiff establishes a prima facie
violation by showing that an employer uses “a particular
employment practice that causes a disparate impact on
the basis of race, color, religion, sex, or national origin.”
42 U. S. C. §2000e-2(k)(1)(A)(1). An employer may defend
against liability by demonstrating that the practice is “job
related for the position in question and consistent with
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business necessity.” Ibid. Even if the employer meets
that burden, however, a plaintiff may still succeed by
showing that the employer refuses to adopt an available
alternative employment practice that has less disparate
impact and serves the employer’s legitimate needs.

§§2000e—2(k)(1)(A)(11) and (C).
B

Petitioners allege that when the CSB refused to certify
the captain and lieutenant exam results based on the race
of the successful candidates, it discriminated against them
in violation of Title VII's disparate-treatment provision.
The City counters that its decision was permissible be-
cause the tests “appear[ed] to violate Title VII's disparate-
impact provisions.” Brief for Respondents 12.

Our analysis begins with this premise: The City’s ac-
tions would violate the disparate-treatment prohibition of
Title VII absent some valid defense. All the evidence
demonstrates that the City chose not to certify the exami-
nation results because of the statistical disparity based on
race—i.e., how minority candidates had performed when
compared to white candidates. As the District Court put
it, the City rejected the test results because “too many
whites and not enough minorities would be promoted were
the lists to be certified.” 554 F. Supp. 2d, at 152; see also
ibid. (respondents’ “own arguments ... show that the
City’s reasons for advocating non-certification were re-
lated to the racial distribution of the results”). Without
some other justification, this express, race-based deci-
sionmaking violates Title VII's command that employers
cannot take adverse employment actions because of an
individual’s race. See §2000e—2(a)(1).

The District Court did not adhere to this principle,
however. It held that respondents’ “motivation to avoid
making promotions based on a test with a racially dispa-
rate impact ... does not, as a matter of law, constitute
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discriminatory intent.” 554 F. Supp. 2d, at 160. And the
Government makes a similar argument in this Court. It
contends that the “structure of Title VII belies any claim
that an employer’s intent to comply with Title VII's dispa-
rate-impact provisions constitutes prohibited discrimina-
tion on the basis of race.” Brief for United States as
Amicus Curiae 11. But both of those statements turn
upon the City’s objective—avoiding disparate-impact
liability—while ignoring the City’s conduct in the name of
reaching that objective. Whatever the City’s ultimate
aim—however well intentioned or benevolent it might
have seemed—the City made its employment decision
because of race. The City rejected the test results solely
because the higher scoring candidates were white. The
question is not whether that conduct was discriminatory
but whether the City had a lawful justification for its race-
based action.

We consider, therefore, whether the purpose to avoid
disparate-impact liability excuses what otherwise would
be prohibited disparate-treatment discrimination. Courts
often confront cases in which statutes and principles point
in different directions. Our task is to provide guidance to
employers and courts for situations when these two prohi-
bitions could be in conflict absent a rule to reconcile them.
In providing this guidance our decision must be consistent
with the important purpose of Title VII—that the work-
place be an environment free of discrimination, where race
1s not a barrier to opportunity.

With these principles in mind, we turn to the parties’
proposed means of reconciling the statutory provisions.
Petitioners take a strict approach, arguing that under
Title VII, it cannot be permissible for an employer to take
race-based adverse employment actions in order to avoid
disparate-impact liability—even if the employer knows its
practice violates the disparate-impact provision. See Brief
for Petitioners 43. Petitioners would have us hold that,
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under Title VII, avoiding unintentional discrimination
cannot justify intentional discrimination. That assertion,
however, ignores the fact that, by codifying the disparate-
impact provision in 1991, Congress has expressly prohib-
ited both types of discrimination. We must interpret the
statute to give effect to both provisions where possible.
See, e.g., United States v. Atlantic Research Corp.,
551 U.S. 128, 137 (2007) (rejecting an interpretation
that would render a statutory provision “a dead letter”).
We cannot accept petitioners’ broad and inflexible
formulation.

Petitioners next suggest that an employer in fact must
be in violation of the disparate-impact provision before it
can use compliance as a defense in a disparate-treatment
suit. Again, this is overly simplistic and too restrictive of
Title VII's purpose. The rule petitioners offer would run
counter to what we have recognized as Congress’s intent
that “voluntary compliance” be “the preferred means of
achieving the objectives of Title VIL.” Firefighters v. Cleve-
land, 478 U. S. 501, 515 (1986); see also Wygant v. Jack-
son Bd. of Ed., 476 U. S. 267, 290 (1986) (O’Connor, J.,
concurring in part and concurring in judgment). Forbid-
ding employers to act unless they know, with certainty,
that a practice violates the disparate-impact provision
would bring compliance efforts to a near standstill. Even
in the limited situations when this restricted standard
could be met, employers likely would hesitate before tak-
ing voluntary action for fear of later being proven wrong in
the course of litigation and then held to account for dispa-
rate treatment.

At the opposite end of the spectrum, respondents and
the Government assert that an employer’s good-faith belief
that its actions are necessary to comply with Title VII's
disparate-impact provision should be enough to justify
race-conscious conduct. But the original, foundational
prohibition of Title VII bars employers from taking ad-
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verse action “because of ... race.” §2000e—2(a)(1). And
when Congress codified the disparate-impact provision in
1991, it made no exception to disparate-treatment liability
for actions taken in a good-faith effort to comply with the
new, disparate-impact provision in subsection (k). Allow-
ing employers to violate the disparate-treatment prohibi-
tion based on a mere good-faith fear of disparate-impact
liability would encourage race-based action at the slightest
hint of disparate impact. A minimal standard could cause
employers to discard the results of lawful and beneficial
promotional examinations even where there is little if any
evidence of disparate-impact discrimination. That would
amount to a de facto quota system, in which a “focus on
statistics ... could put undue pressure on employers to
adopt inappropriate prophylactic measures.” Watson, 487
U. S., at 992 (plurality opinion). Even worse, an employer
could discard test results (or other employment practices)
with the intent of obtaining the employer’s preferred racial
balance. That operational principle could not be justified,
for Title VII is express in disclaiming any interpretation of
its requirements as calling for outright racial balancing.
§2000e—2(j). The purpose of Title VII “is to promote hiring
on the basis of job qualifications, rather than on the basis
of race or color.” Griggs, 401 U. S., at 434.

In searching for a standard that strikes a more appro-
priate balance, we note that this Court has considered
cases similar to this one, albeit in the context of the Equal
Protection Clause of the Fourteenth Amendment. The
Court has held that certain government actions to remedy
past racial discrimination—actions that are themselves
based on race—are constitutional only where there is a
“‘strong basis in evidence’” that the remedial actions were
necessary. Richmond v. J. A. Croson Co., 488 U. S. 469,
500 (1989) (quoting Wygant, supra, at 277 (plurality opin-
ion)). This suit does not call on us to consider whether the
statutory constraints under Title VII must be parallel in
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all respects to those under the Constitution. That does not
mean the constitutional authorities are irrelevant, how-
ever. Our cases discussing constitutional principles can
provide helpful guidance in this statutory context. See
Watson, supra, at 993 (plurality opinion).

Writing for a plurality in Wygant and announcing the
strong-basis-in-evidence standard, Justice Powell recog-
nized the tension between eliminating segregation and
discrimination on the one hand and doing away with all
governmentally imposed discrimination based on race on
the other. 476 U. S., at 277. The plurality stated that
those “related constitutional duties are not always harmo-
nious,” and that “reconciling them requires . .. employers
to act with extraordinary care.” Ibid. The plurality re-
quired a strong basis in evidence because “[e]videntiary
support for the conclusion that remedial action is war-
ranted becomes crucial when the remedial program is
challenged in court by nonminority employees.” Ibid. The
Court applied the same standard in Croson, observing that
“an amorphous claim that there has been past discrimina-
tion ... cannot justify the use of an unyielding racial
quota.” 488 U. S., at 499.

The same interests are at work in the interplay between
the disparate-treatment and disparate-impact provisions
of Title VII. Congress has imposed liability on employers
for unintentional discrimination in order to rid the work-
place of “practices that are fair in form, but discriminatory
in operation.” Griggs, supra, at 431. But it has also pro-
hibited employers from taking adverse employment ac-
tions “because of” race. §2000e—2(a)(1). Applying the
strong-basis-in-evidence standard to Title VII gives effect
to both the disparate-treatment and disparate-impact
provisions, allowing violations of one in the name of com-
pliance with the other only in certain, narrow circum-
stances. The standard leaves ample room for employers’
voluntary compliance efforts, which are essential to the
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statutory scheme and to Congress’s efforts to eradicate
workplace discrimination. See Firefighters, supra, at 515.
And the standard appropriately constrains employers’
discretion in making race-based decisions: It limits that
discretion to cases in which there is a strong basis in
evidence of disparate-impact liability, but it is not so
restrictive that it allows employers to act only when there
1s a provable, actual violation.

Resolving the statutory conflict in this way allows the
disparate-impact prohibition to work in a manner that is
consistent with other provisions of Title VII, including the
prohibition on adjusting employment-related test scores
on the basis of race. See §2000e-2(/). Examinations like
those administered by the City create legitimate expecta-
tions on the part of those who took the tests. As is the
case with any promotion exam, some of the firefighters
here invested substantial time, money, and personal
commitment in preparing for the tests. Employment tests
can be an important part of a neutral selection system
that safeguards against the very racial animosities Title
VII was intended to prevent. Here, however, the firefight-
ers saw their efforts invalidated by the City in sole reli-
ance upon race-based statistics.

If an employer cannot rescore a test based on the candi-
dates’ race, §2000e—2(/), then it follows a fortiori that it
may not take the greater step of discarding the test alto-
gether to achieve a more desirable racial distribution of
promotion-eligible candidates—absent a strong basis in
evidence that the test was deficient and that discarding
the results is necessary to avoid violating the disparate-
impact provision. Restricting an employer’s ability to
discard test results (and thereby discriminate against
qualified candidates on the basis of their race) also is in
keeping with Title VII's express protection of bona fide
promotional examinations. See §2000e—2(h) (“[N]or shall
it be an unlawful employment practice for an employer to



Cite as: 557 U. S. (2009) 25

Opinion of the Court

give and to act upon the results of any professionally
developed ability test provided that such test, its admini-
stration or action upon the results is not designed, in-
tended or used to discriminate because of race”); cf. AT&T
Corp. v. Hulteen, 556 U. S. , ___(2009) (slip op., at 8).

For the foregoing reasons, we adopt the strong-basis-in-
evidence standard as a matter of statutory construction to
resolve any conflict between the disparate-treatment and
disparate-impact provisions of Title VII.

Our statutory holding does not address the constitution-
ality of the measures taken here in purported compliance
with Title VII. We also do not hold that meeting the
strong-basis-in-evidence standard would satisfy the Equal
Protection Clause in a future case. As we explain below,
because respondents have not met their burden under
Title VII, we need not decide whether a legitimate fear of
disparate impact is ever sufficient to justify discriminatory
treatment under the Constitution.

Nor do we question an employer’s affirmative efforts to
ensure that all groups have a fair opportunity to apply for
promotions and to participate in the process by which
promotions will be made. But once that process has been
established and employers have made clear their selection
criteria, they may not then invalidate the test results,
thus upsetting an employee’s legitimate expectation not to
be judged on the basis of race. Doing so, absent a strong
basis in evidence of an impermissible disparate impact,
amounts to the sort of racial preference that Congress has
disclaimed, §2000e—2(j), and is antithetical to the notion of
a workplace where individuals are guaranteed equal
opportunity regardless of race.

Title VII does not prohibit an employer from consider-
ing, before administering a test or practice, how to design
that test or practice in order to provide a fair opportunity
for all individuals, regardless of their race. And when,
during the test-design stage, an employer invites com-
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ments to ensure the test is fair, that process can provide a
common ground for open discussions toward that end. We
hold only that, under Title VII, before an employer can
engage in intentional discrimination for the asserted
purpose of avoiding or remedying an unintentional dispa-
rate impact, the employer must have a strong basis in
evidence to believe it will be subject to disparate-impact
liability if it fails to take the race-conscious, discrimina-
tory action.

C

The City argues that, even under the strong-basis-in-
evidence standard, its decision to discard the examination
results was permissible under Title VII. That is incorrect.
Even if respondents were motivated as a subjective matter
by a desire to avoid committing disparate-impact dis-
crimination, the record makes clear there is no support for
the conclusion that respondents had an objective, strong
basis in evidence to find the tests inadequate, with some
consequent disparate-impact liability in violation of Title
VII.

On this basis, we conclude that petitioners have met
their obligation to demonstrate that there is “no genuine
issue as to any material fact” and that they are “entitled to
judgment as a matter of law.” Fed. Rule Civ. Proc. 56(c).
On a motion for summary judgment, “facts must be viewed
in the light most favorable to the nonmoving party only if
there is a ‘genuine’ dispute as to those facts.” Scott v.
Harris, 550 U. S. 372, 380 (2007). “Where the record
taken as a whole could not lead a rational trier of fact to
find for the nonmoving party, there is no genuine issue for
trial.” Matsushita Elec. Industrial Co. v. Zenith Radio
Corp., 475 U. S. 574, 587 (1986) (internal quotation marks
omitted). In this Court, the City’s only defense is that it
acted to comply with Title VII's disparate-impact provi-
sion. To succeed on their motion, then, petitioners must
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demonstrate that there can be no genuine dispute that
there was no strong basis in evidence for the City to con-
clude it would face disparate-impact liability if it certified
the examination results. See Celotex Corp. v. Catrett, 477
U.S. 317, 324 (1986) (where the nonmoving party “will
bear the burden of proof at trial on a dispositive issue,” the
nonmoving party bears the burden of production under
Rule 56 to “designate specific facts showing that there is
a genuine issue for trial” (internal quotation marks
omitted)).

The racial adverse impact here was significant, and
petitioners do not dispute that the City was faced with a
prima facie case of disparate-impact liability. On the
captain exam, the pass rate for white candidates was 64
percent but was 37.5 percent for both black and Hispanic
candidates. On the lieutenant exam, the pass rate for
white candidates was 58.1 percent; for black candidates,
31.6 percent; and for Hispanic candidates, 20 percent. The
pass rates of minorities, which were approximately one-
half the pass rates for white candidates, fall well below the
80-percent standard set by the EEOC to implement the
disparate-impact provision of Title VII. See 29 CFR
§1607.4(D) (2008) (selection rate that is less than 80 per-
cent “of the rate for the group with the highest rate will
generally be regarded by the Federal enforcement agen-
cies as evidence of adverse impact”); Watson, 487 U. S., at
995-996, n. 3 (plurality opinion) (EEOC’s 80-percent
standard is “a rule of thumb for the courts”). Based on
how the passing candidates ranked and an application of
the “rule of three,” certifying the examinations would have
meant that the City could not have considered black can-
didates for any of the then-vacant lieutenant or captain
positions.

Based on the degree of adverse impact reflected in the
results, respondents were compelled to take a hard look at
the examinations to determine whether certifying the
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results would have had an impermissible disparate im-
pact. The problem for respondents is that a prima facie
case of disparate-impact liability—essentially, a threshold
showing of a significant statistical disparity, Connecticut
v. Teal, 457 U. S. 440, 446 (1982), and nothing more—is
far from a strong basis in evidence that the City would
have been liable under Title VII had it certified the re-
sults. That is because the City could be liable for dispa-
rate-impact discrimination only if the examinations were
not job related and consistent with business necessity, or if
there existed an equally valid, less-discriminatory alterna-
tive that served the City’s needs but that the City refused
to adopt. §2000e—2(k)(1)(A), (C). We conclude there is no
strong basis in evidence to establish that the test was
deficient in either of these respects. We address each of
the two points in turn, based on the record developed by
the parties through discovery—a record that concentrates
in substantial part on the statements various witnesses
made to the CSB.

1

There is no genuine dispute that the examinations were
job-related and consistent with business necessity. The
City’s assertions to the contrary are “blatantly contra-
dicted by the record.” Scott, supra, at 380. The CSB
heard statements from Chad Legel (the IOS vice presi-
dent) as well as city officials outlining the detailed steps
IOS took to develop and administer the examinations.
IOS devised the written examinations, which were th