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Bala Ram K.C. The content and order of the writ petition submitted before this Bench
pursuant to Article 23, and 88 (2) of the then Constitution of the Kingdom of Nepal, 1990 is
as follows:-

Section 5 of the Social Practice (Reform) Act, 2033, prohibits the groom’s party from
coercing for procurement of cash, kinds, dowry or any parting gifts from the bride’s party
during or after marriage; and the said Section also prohibits the groom’s party from denying
to accept the bride provided dowry thereto is not given. Pursuant to the said Section, one
set of ornaments and a maximum of ten thousand rupees may be provided in the form of
dowry. Where a person contrary to the said Section performs any act, the person in question

Supreme Court, Special Bench
Rt. Hon’ble Chief Justice Kedar Prasad Giri

Hon’ble Justice Anup Raj Sharma
Hon’ble Justice Bala Ram K.C.

Order

Writ No. 063-WS-0019 of the Year 2060

Sub: Mandamus and any other appropriate order

Ms. Rama Panta Kharel, self and on behalf of Pro-Public........ .........1

Mr. Prakash Mani Sharma, self and on behalf of Pro-Public…… ......1

Mr. Raju Prasad Chapagain, self and on behalf of Pro-public…… ....1
 Petitioners

GoN, Prime Minister and Office of the Council of Ministers,

Singhadurbar …… ....................................................................1

Ministry of Women, Children and Social Welfare…………… ......1

Ministry of Home …………………………………………...……1

Ministry of Local Development, Pulchowk………… ……………1

National Planning Commission, Singhadurbar …………….. …….1

Nepal National Human Rights Commission, Hariharbhawan ....…1

Vs.

Respondents



27

shall be fined with ten thousand rupees or sentenced to 15 days imprisonment or both
wherein the principal amount received therein shall be seized. Likewise, Section 11 prohibits
pompous display of the dowry or any gifts provided thereto. Where a person performs any
act contrary to this Section, the person in question shall be fined a sum of five thousand
rupees or sentenced to seven days or both.

The petitioners contend that the said provision has been incorporated for the purpose of
controlling the dowry culture rather than its eradication. Pursuant to the changed context
and social need, dowry system should be eradicated but unfortunately the said provision
fails to address this need. Whether the amount is ten thousand or more than ten thousand,
social evil is social evil and law does not recognize such social evils. Irrespective of the
quantity of the dowry, this culture will provide continuity to gender violence. Therefore, the
legal provision prescribed under Section 5 (2) of the Social Practice (Reform) Act, 2033, is
inconsistent with the Preamble of the Constitution and is also contrary and inconsistent
with Article 11, 12 (1), 25 (1) of the Constitution and contrary and inconsistent with Article
1, 2 (b), (f), 3, and 5 of the Convention on the Rights of Women [i.e. Convention on the
Eradication of All Forms of Discriminations Against Women 1979, CEDAW]. The petitioners
further contend that where there are laws for controlling social malpractices, lack of proper
initiatives for controlling malpractices relating to dowry provides further impetus to
malpractices relating to dowry. Likewise, they contend that the order and directives issued
by the Supreme Court has not been adhered to and have pursuant to Article 88 (1) and (2)
of the Constitution of the Kingdom of Nepal, 1990 have sought for the issuance of the
following orders:

(a) Issuance of an order for framing of appropriate laws in order to make the criminal and
violent activities arising due to the dowry system punishable so as to generate a non-
violent atmosphere.

(b) That provisions prescribed under Section 5 (2) being inconsistent with Article 11, and 12
(1) of the Constitution and inconsistent with Article 1, 3, and 5 of CEDAW should to the
extent of such inconsistency be declared void.

(c) That an order of mandamus should be issued for operating public awareness programs
against dowry through media.

(d) That an order of mandamus should be issued for the purpose of initiating legislative
methods so as to end gender discrimination on the basis of marital status with regards to
ancestral property and to discourage the dowry system.

(e) That an order should be issued for constitution of a high-level committee for the purpose
of studying and making recommendations for the protection of the rights of the women
and other orders deemed necessary should be issued on the basis of the report of the
committee.
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An order had been issued by this Bench on October 11, 2006 asking the respondents as to
why the order sought by the petitioners need not be issued. Similarly, the order prioritizing
the case had directed the court to present the case before the bench upon submission of the
rejoinders from the respondents within 15 days or upon the expiry of the limitation prescribed
for submission of rejoinder.

The rejoinder submitted by the Ministry of Home reads as such: As to what laws need to be
formulated or amended or repealed falls within the domain of the Parliament and as such
where the petitioners have made this Ministry a respondent, the respondent prayed to have
the writ petition quashed.

Likewise the rejoinder submitted by National Human Rights Commission reads as such:
That it cannot be disputed that violence perpetrated against women due to dowry is against
the human rights of women and that everyone from their respective sectors should take
initiative to control the violation of such rights. That majority of petitions submitted before
this Commission highlights dowry as the principal element of violence against women and
that the Commission has been initiating investigations against these petitions.

Similarly the rejoinder submitted by National Planning Commission reads as such: That
where there is no reason for making the Commission a respondent, the respondent prayed
to have the writ petition quashed.

The rejoinder submitted by the Ministry of Women, Children and Social Welfare reads as
such: That Section 16 under the Chapter of Partition had been repealed and Section 2
under the Chapter of Women’s Property had been amended so as to maintain gender
equality. The respondent further state that it would have been more appropriate had the
petitioners lobbied with the Parliamentarians rather than entering the jurisdiction of the
court. That it is the responsibility of institutions represented by the petitioners to raise social
awareness against the culture of dowry and the respondent prayed to have the writ petition
quashed.

The rejoinder submitted by the Prime Minister and Office of the Council of Ministers reads
as such: That the formulation or amendment of laws falls within the exclusive power of the
Legislative and where such matters cannot be regulated by this office, there is no sufficient grounds
for making this office a respondent. That dowry had been recognized as a bad system and for the
purpose of controlling it Social Practice (Reform) Act had been promulgated and enacted from the
year 2033. That Section 5 (2) of the Act limits and confines the system of dowry within their own
culture and tradition and prohibits unnecessary pompous display during any social events. That in
order to maintain gender equality, Some Nepal Amendment Act, 2063 had been enacted by the
House of Representative wherein Section 16 under the Chapter of Partition had been repealed
and Section 2 under the Chapter of Women’s Property had been amended. That matters
relating to treaties cannot be directly invoked by a person and where the writ petition has
been submitted with regards to international treaties, the respondent prayed to have the
writ petition quashed.
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Where the case pursuant to the rules had been submitted before this Bench, the learned
advocates, Mr. Prakash Mani Sharma and learned advocate Ms. Sarmila Shrestha for and
on behalf of the petitioners made the following submissions: That the provision of providing
one set of ornaments and a maximum of ten thousand rupees pursuant to their culture and
tradition is a principal element of generating violence against women. That where dowry
has been legally recognized, the said recognition is deemed to be inconsistent with Article
11 and 12 (1) of the Constitution and Article 1, 3, and 5 of CEDAW and the learned
advocates prayed to declare the provision void and prayed for legal provisions deemed
necessary for effective control of crimes and violent activities perpetrated against women.
Furthermore, the learned advocates prayed for initiating awareness campaigns against
dowry and also prayed for issuance of an order for the purpose of constitution of a high-
level committee to conduct a study and make recommendations for eradication of the
dowry system.

On behalf of the government of Nepal, Deputy Attorney General Mr. Narendra Prasad
Pathak made the following submissions: That formulation or amendment of laws falls within
the exclusive power of the Legislative and that the court cannot intervene on matters
where legislative wisdom has been applied. That, dowry has been recognized as a malpractice
wherein Social Practice (Reform) Act, 2033, had been enacted to control such practices.
That, discriminatory laws identified by the petitioners as the principal element of violence
against women has been amended. That were public awareness against dowry malpractices
can be raised by institutions like the petitioners, the learned Deputy Attorney General prayed
to have the writ petition quashed.

Today being the date scheduled for rendering a verdict, the Bench upon perusal of the writ
petition and the deliberations made therein by the learned advocates deems that decision
should be made on the following issues:-

(a) As to whether or not Section 5 (2) of the Social Practice (Reform) Act, 2033 is inconsistent
with Article 11, 12 (1) of the then Constitution of the Kingdom of Nepal, 1990 and
inconsistent to Article 12 and 13 (1) of the present Interim Constitution, 2063 and
inconsistent with Article 1, 3, and 5 of Convention on Elimination of All Forms of
Discrimination Against Women, 1979?

(b) As to whether or not the order sought by the petitioners need to be issued?

With regards to the first question, the petitioners contend that rather than eradicating the
system of dowry by formulating laws and policies deemed necessary, the respondents
pursuant to the Constitution and international treaties have failed to execute their legal
obligations and on the contrary have enacted the Social Practice (Reform) Act, wherein
Section 5 (2) of the said Act provides validity to the culture of dowry and have prayed that
Section 5 (2) be declared void and have also sought for drafting of effective laws for
eradication of the dowry system. Likewise, the petitioners have also prayed for operating
awareness programs against dowry through the media and have also prayed for constitution
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of high-level committee to conduct a study and make recommendations for eradication of
the dowry system. On the contrary, the rejoinder submitted by the respondent Prime Minister
and Office of the Council of Ministers contend that the State had recognized the dowry
system as a malpractice and in order to control such practices had enacted the Social
Practice (Reform) Act, 2033. That, Section 5 (2) of the said Act, limits the provision of
dowry within one’s own culture and tradition and curtails unnecessary pompous display
during any social events. That where it is also the responsibility of the civil society and non-
governmental organizations represented by the petitioners’ in creating public awareness
and the respondent prayed to have the writ petition quashed.

Section 5 (2) of the Social Practice (Reform) Act, 2033, sought by the petitioners to be
inconsistent reads as follows: At the time of consummation of marriage, other than one set
of ornaments, dowry may be provided up to a maximum of ten thousand rupees pursuant to
their tradition. Sub-section (2) is related to Sub-section (1) and (3) of Section 5. Sub-
section (1) prohibits the groom’s side from coercing the bride’s family to provide any dowry,
donation, and parting gifts during or after consummation of marriage and also prohibits the
groom from not accepting the bride provided no dowry is given thereto and also prohibits
both the parties in pre-determining the quantum of dowry and parting gifts to be provided
therein. Where provisions prescribed under Section 5 (1) and (2) is breached, Section 5 (3)
prescribes for forfeiture of the capital amount and the person in question shall be fined ten
thousand rupees or shall be imprisoned for a period of fifteen days or both.

The said provision raised by the petitioners is directed towards controlling the system of
dowry during and upon consummation of marriage. Chapter on Women’s Property and
Chapter on Partition under the Muluki Ain, has provisions relating to dowry. Section 4
under the Chapter of Women’s Property prescribes that any movable and immovable property
provided by the maternal side and by the relatives and friends and any property increased
therein shall be deemed to be dowry and Section 5 of the said Chapter provides such
women the right to enjoy the dowry as per her wishes. The said law and this court have
recognized such property to be self earned property that may be enjoyed as per her wishes.

Perusal of the Preamble of the Social Practice (Reform) Act, 2033, highlights that the said
Act had been enacted to control pompous competition and unnecessary expenses
during any social events. Construction of Section 5 (2) also highlights and indicates
that the objective of the Section is to control the system of dowry. The provision
that a maximum of ten thousand rupees may be given as dowry according to their
tradition generally signifies and targets that dowry should not be given. Where in
the absence of any such traditions, provided dowry is given then such act shall be
deemed to be an act of criminal offense. In the absence of any such tradition and
provided where such tradition exists, if the limitation prescribed under Section 5
(2) is breached, Section 5 (3) prescribes for forfeiture of the principal amount and
the person in question shall be fined ten thousand rupees or shall be imprisoned for a
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period of 15 days or shall be subjected to both punishment and therefore, it cannot be
deemed that the said provisions provides continuity and refuge to the culture of dowry.

The petitioners contend that provisions prescribed under Section 5 (2) of the Social Practice
(Reform) Act, 2033 are inconsistent with Article 11. 12 (1) of the Constitution of the Kingdom
of Nepal, 1990, and inconsistent with Article 1, 3, and 5 of Convention on the Elimination of
All Forms of Discrimination Against Women, 1979 [CEDAW]. The provisions prescribed
in the former Constitution have been incorporated in the present Interim Constitution. It is
not sufficient to merely state that laws are inconsistent with the Constitution; rather such
allegations should be based on clear grounds and reasons. The writ petitioners have failed
to state as to how and against whom Section 5 (2) of the Act is unequal. Likewise, the
petitioners have failed to state as to how provision is contrary and inconsistent with the
right to freedom guaranteed under Article 12 (1) of the former Constitution currently
incorporated under Article 12 of the present Constitution. It is not sufficient to merely state
that a certain section or provision of the law is inconsistent. It is the responsibility of the
petitioners to prove that such laws are inconsistent.

With regards to the contention that Section 5 (2) of the Social Practice (Reform) Act, 2033,
is inconsistent with Article 1, 3, and 5 of CEDAW, it is the obligation of the State to fulfill
the responsibilities generated by the international treaties to which Nepal is a Party. Although,
provisions of international treaties are equivalent to national law and where national laws
are inconsistent, the provision of international treaties is deemed to prevail. Nevertheless,
this court pursuant to Article 88 (1) of the former Constitution and Article 107 (1)
of the Interim Constitution cannot make a judicial review and see as to whether
or not the national laws are inconsistent with the provisions prescribed under the
international treaties. Judicial review of national laws is made pursuant to those
Articles of the Constitution. In addition to this, the petitioners have failed to clarify as to
how the said provision is inconsistent with Article 1, 3, and 5 of the CEDAW.

Therefore, as stated hereinabove, the plea that Section 5 (2) of the Social Practice (Reform)
Act, 2033 is inconsistent with Article 11, 12 (1) of the former Constitution and inconsistent
with Article 12 (1) and 13 of the present Interim Constitution cannot be deemed to be
inconsistent. The petitioners have failed to clarify and state the grounds of such
unconstitutionality and provided the disputed provision is deemed void, it would have an
effect in the application of other laws related to dowry and therefore the provision prescribed
under Section 5 (2) of the Social Practice (Reform) Act, 2033 cannot be deemed to be
unconstitutional and order as sought by the petitioners cannot be issued. The writ petition is
deemed to be quashed.

Social Practice (Reform) Act, 2033, was enacted for the first time on October 20, 1976.
The Preamble of the Act highlights that the objective of the Act was to control the increasing
competitiveness and unnecessary expenses during social events. Section 2 (a) of the Act
defines social practices wherein pursuant to the said definition social practice referred to
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any marriage, thread wearing ceremony, rice feeding ceremony, naming ceremony, birth
anniversary, and obsequious ceremony. In order to control unnecessary expenses and
competition, the enactment of Social Practice (Reform) Act, 2033, is a commendable act
made by the Legislative. The said Act can be deemed to be a welfare legislation.

There is a tradition of organizing parties during any social events and there is also the
tradition of organizing social events for 2/3 days continuously wherein hundreds of people
are invited. Social events in particular during marriage there is the tradition of
providing ornaments, household goods and luxurious items from the bride’s family
which is uncontrollable and widely prevalent and it seems that no law in this regard
has been enacted. Social events in the Nepali society has become very pompous
and extravagant and it is evident from the fact that where one neighbor or any relative or
member of a family causes to invite five hundred people his neighbor or member of another
family tends to invite more than five hundred people. In other words, there is lack of
implementation of law and lack of awareness among people that unnecessary expenses
should not be done and as a result of the demonstration effect between various parties has
a negative impact on the social practices. Rather than being affected by the demonstration
effect, provided people were to follow the principle of cut your coat according to your
cloth, then such unnecessary expenses and pompous display can be discouraged. The
government needs to take necessary steps in this regard.

Where expenses in social events is done upon procuring loan or where such events are
organized by spending one’s life time saving will have an adverse effect on the education of
the children, their welfare and daily life. Provided, the fact that unnecessary expenses
based on competition should not be done is to be realized by all citizens, then probably laws
in this regard may not be deemed necessary. The Act has been enacted since even an
ordinary citizen tends to spend beyond his capacity and also because there is a lack of
awareness among them. On the one hand, due to lack of education, tradition, recognition,
custom, and superstition people tend to spend what is not within their capacity whereas on
the other, due to ineffective implementation of the law, there is a tradition and practice of
spending beyond their capacity. In this regard, it is not sufficient to merely draft laws but
laws should be effectively implemented which is evident from the lack of effective execution
of the Social Practice (Reform) Act, 2033. For ineffective implementation of laws there
are three reasons which are as such: lack of effective execution of laws, lack of importance
of laws and lastly is lack of awareness among us.

Social Practice Reform Act had been enacted in B.S. 2033 wherein cases instituted under
the said Act was represented by the State and was investigated and submitted by the
police. Upon perusal of other provision of the Act, it can be deemed that the Act in order to
control unnecessary expenses had incorporated all necessary matters but in practice, the
Act was never implemented. It is necessary to create awareness among people that
unnecessary expenses should not be made during social events and that laws should not be
breached but should rather be followed. The custom of pre-marriage payment, custom
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of dowry, other financial obligations, invitation to many people, pompous display
during parties has an adverse effect on the daily lives of people. These functions
involve financial resources and such resources should be perennial. In a country like us
where the implementation of law is weak and where there is a rebate in unnecessary
expenses may invite corruption among civil servants and provided such a person is a citizen
then such a person has no other option but to procure loans which has an adverse effect on
the education, health and lives of the children.

Social Practice Reform Act has controlled the practice of receiving pre-marriage payment
and dowry and has also controlled the number of invitee to a wedding procession and
parties. These have been provisioned with the objective of maintaining the economic interest
of the citizens. Where an Act has been enacted for the welfare of all citizens, the State
should have taken effective measures for its implementation and likewise the society and
each individual should have welcomed the Act and assisted in its successful execution. The
spirit and intention of the Act is to curb and curtail unnecessary expenses during any social
events. With regards to the effectiveness of the Act, the Act has been enacted for more
than thirty years but there has not been any effective execution of the law in controlling
unnecessary expenses. Therefore, for effective execution of law, there has to be awareness
among the society and the citizens.

For resolution of any constitutional or legal issues, it is not sufficient to merely register a
petition but alternative methods or recommendations for resolution of such disputes should
also be submitted. A precedent in this regard has been propounded by this court in Bal
Krishna Neupane vs. Cabinet Secretariat regarding privatization of Harisiddhi Brick
Factory. In the present writ petition no alternatives for resolution of the issue has been
presented by the petitioners. Nevertheless, taking into consideration the importance
and gravity of the issue raised by the petitioners and where the writ petition with
regards to the issue of constitutionality has been quashed, the court deems it
necessary to issue the following directive orders against the respondents.

(a) In Nepal, social event is not that which is celebrated repeatedly. Pursuant to our society,
our ancestors, tradition, religion and our culture, there is a concept that such events should
be celebrated according to our tradition and culture. There is a practice of spending one’s
life time earning in a social event or there is also the practice of organizing such events by
procuring loans. In order to minimize and control such practices, there is a need to raise
awareness among citizens. Due to lack of awareness, their upbringing and the family
environment, they are of the view that law will not bring any reforms and this is evident
from the weak execution of the law. If we are to look into the marriage ceremony, other
than the Hindu tradition there are other religious communities who conduct their marriage
by inviting limited number of people and the marriage is consumed within few hours. Hindu
tradition is just the opposite. Provided, the present generation can be sensitized on the issue
of unnecessary expenses and can be sensitized that social events can be consumed without
providing any pre-marriage payments or dowry or by inviting lesser people and that such
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acts are not only wasteful expenditure but also a crime then this would assist in changing
the mindset of the present generation.

From among the social events, marriage is deemed to be most pompous and expensive
event. Even where the bride and groom are educated, they fall a victim to their parents
who have influenced by tradition wherein marriages are consumed upon receiving pre-
marriage payments and dowry. In order to control such practices it is necessary to raise
awareness among the society and citizens. Therefore, in order to sensitize and raise
awareness among school going children, in particular the college going students,
Social Practice Reform Act should be incorporated within their curriculum and
they should be educated on the intention, objective and provision of the Act and should be
sensitized on the economic aspect which in the longer term would have an effect and
would eventually assist in the effective execution of the Act and therefore, Nepal
government in this regard should determine the level of students to be targeted
and thereby include the Social Practice Reform Act, 2033 in the curriculum.

(b) Where provisions of the Act are not implemented ipso facto signifies the administrative
mechanism to be weak and irresponsible. Non-implementation of law signifies non-
compliance of the law making function of the sovereign Parliament. Rule of law and
breach of law are mutually exclusive. Daily violation of the Social Practice (Reform)
Act, 2033, is a mockery to good governance and rule of law. There is no other alternative
to the effective execution of law. Social events in particular the custom of pre-marriage
payments, dowry, and inviting people more than that has been prescribed and pompous
display has been criminalized by the Act but unfortunately where petition against breach
of the Act has been made there is no initiative towards initiating any proceedings.
Where such acts have been criminalized by the Act, either proceeding pursuant to law
must be initiated or else such acts must be decriminalized. Can this be done and is it
proper? Where a law is made by the Legislative, it is the responsibility of the Executive
to implement the law in letter and spirit. The Executive cannot be a witness to the
violation of the law. Therefore, it is hereby directed to uphold or cause to uphold
the law in letter and spirit and is also directed to establish mechanism deemed
necessary for effective monitoring of the implementing of the provision of the
Act.

(c) The practice of uncontrolled expenses during social events and the practice of not
auditing the expenses and ineffective execution of the Social Practice (Reform) Act,
2033, tend to create corruption among the people. Social Practice (Reform) Act, 2033,
is an Act enacted for controlling uncontrolled expenses and pompous display and
therefore it is deemed necessary to create awareness about the law among the citizens
so as to create conducive environment for implementation of the law. With regards to
the effective implementation of law, laws regarding conditions of service for civil service
employees, for police and army, for employees working in government owned and
semi-owned institutions and for teachers have been enacted wherein the conducts
prescribed under the Social Practice Reform Act, 2033, should be included in their
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respective laws and breach of the Act should be deemed to be contrary to the prescribed
conduct. Therefore, a directive order is hereby issued in the name of the Prime
Minister and Council of Ministers to include the provision prescribed under
the Social Practice (Reform) Act, 2033, under the provision of conduct and
provided any civil servant performs any act contrary to the Act, then such act
should be deemed to be contrary to his conduct and provision of initiating
departmental actions against such employee should also be included and it is
also hereby directed to make provision for each employee to submit his
accounts pursuant to Section 15 of the Act provided such employee performs
any social acts. It is hereby ordered to provide a copy of this order to the Prime
Minister and Office of the Council of Ministers through the Office of the Attorney
General and to maintain the case file accordingly.

s/d
    Bala Ram K.C.
        Justice

Concurring with the above opinion.

s/d s/d
Anup Raj Sharma Kedar Prasad Giri
         Justice   Chief Justice

Bench Officer: Nripdwhoj Niraula
Dated: 26 day of the Month of Ashar of the Year 2065 (July 10, 2008 A.D.).............


