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Indictment and pleas 

 

The accused person is charged with two counts.  On the first count he is charged with the 

crime of rape.  It is alleged by the Crown that upon or about the months of August, 

September 1999 at or near [K] area [S] region, the said accused person did intentionally 

have unlawful sexual intercourse with [A] a female minor aged 14 years without her 

consent and did thereby commit the crime of rape. 
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The Crown contends that the rape is attended by aggravating factors that: 

 

a) Complainant was repeatedly raped over the period; 

b) Accused was responsible for looking after complainant; 

c) Complainant was a minor and a virgin before accused raped her, and; 

d) Accused did not use a condom. 

 

On Count two the accused is also charged with the crime of rape where it is alleged that 

upon or about the months of June, July 2000 at or near Ubombo Sugar Estate area 

Lubombo region, the said accused person did intentionally have unlawful sexual 

intercourse with [A] a female minor aged 11 years who in law is incapable of consenting 

and did thereby commit the crime of rape.  The Crown contends that the offence was 

attended by the same aggravating factors as in Count one above. 

 

The accused person was conducting his own defence and when arraigned he pleaded not 

guilty to both the counts of rape preferred against him. 

 

The chronicle of the Crown’s evidence 

 

The Crow paraded a total of five witnesses.  The alleged substantial facts are that the 

accused is an uncle to both complainants.  He was asked by his sister [B] to look after the 

children while she was away.  [B] would go to her husband who worked in Big Bend 

from time to time and would leave the two complainants with the accused. 

 

The accused shared the same room as the two complainants as this was a two-roomed 

house with a kitchen-cum-bedroom and a bedroom for [B]. 

 

According to the Crown’s witnesses’ testimony the accused during the months of June, 

July 2000 had unlawful sexual intercourse with the two complainants.  He warned them 

not to tell anyone.  He threatened them with assault.  PW1 [A] who was introduced as the 

first Crown witness in respect of Count two related the sequence of events leading to her 
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being raped with PW2 [A] who is complainant in Count one.  She told the court that the 

accused person’s modus operandi was to have sexual intercourse with them whilst their 

mother had gone to Big Bend to visit their father who was working there.  She told the 

court that the accused person would remove the blankets and then takes off her panties 

and would proceed to have unlawful sexual intercourse with her.  Sometimes he would 

have unlawful sexual intercourse with [A] depending on his mood.  She further explained 

in detail the sleeping arrangements in the house.  That when the accused had sexual 

intercourse with her he did not use a condom.  This happened between 1999 to 2000 the 

accused had sexual intercourse with them on many occasions. 

 

The matter was subsequently reported to the police and she was taken to hospital to be 

examined by the doctor.  I must hasten to say though that no medical report was produced 

by the Crown in respect of PW1. 

 

This witness was cross-examined by the accused where she revealed that she went to 

hospital for examination after a long time from the time of the alleged rape.  She could 

not recall when. 

 

The Crown then called PW2 Girlie [A] who told the court that in the year 2000 (PW1) 

came to her crying.  She asked her why she was crying.  She told her that the accused 

person was chasing her wanting to have sexual intercourse with her.  PW1 told her that 

the accused had had sexual intercourse with her on a number of occasions prior to her 

reporting this to her.  PW2 then confronted the sister to PW1 and the accused person.  

The sister told her that she did not know about this.  The accused who was present in that 

encounter did not answer to the allegations made by PW1. 

 

The witness was cross-examined briefly by the accused person.  She told the court that 

when PW1 came to her she did not have any visible signs that she had been raped.  She 

told the court that she did not witness the actual rape but what she knew is what she was 

told by PW1. 
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The Crown then called PW3 [A] who is the complainant in the first count. 

 

Her evidence is similar to that of PW1 as to how the accused perpetrated the rapes on 

them.  This witness related in graphic details on how the accused would sexually molest 

them whilst their mother was away to visit their father in Big Bend.  The sexual abuse 

went on several times over a long period until she became mentally unstable. 

 

She was taken to hospital where the doctor found that someone had had sexual 

intercourse with her forcefully.  She told the court further that at times she could witness 

the accused having sexual intercourse with PW1 and this occurred on a number of times. 

 

This witness was cross-examined at some length by the accused person.  She told the 

court under cross-examination that the reason she did not report the accused was because 

the accused had threatened her and she was afraid of the accused.  She divulged further 

under cross-examination that the doctor after examining her told her that she was HIV 

positive.  She told the court that the accused did not use a condom when he had sexual 

intercourse with her.  It was also put to her that her father also had sexual intercourse 

with her and infested her with the HIV virus.  This witness denied that.  The suggestion 

here was that it was her father who infested her with HIV as the father subsequently died 

in custody of an undisclosed illness.  The father had apparently been co-charged with him 

(the accused) in respect of these offences. 

 

The Crown then called PW4 the medical doctor Dr. Tim Nunn.  He examined PW3 and 

found that she had been sexually assaulted and this had been going on for a long time.  

He further told the court that with the consent of PW3’s parent he conducted further tests 

and found that PW3 had contracted gonorrhea and was HIV positive.  The doctor told the 

court that for her to contract HIV/Aids the sexual intercourse should have been three 

months prior to the diagnosis.  The doctor handed to the court a medical report in respect 

of PW3 and this was handed in as exhibit “A”.  The doctor recorded inter alia as follows: 
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“State of organs of generation (if examined (6) – vaginal ulcers and discharge (STD’s confirmed).  

Miscroscopical or other special examination of stains, etc (7) … Vag smear – PVS cells – HIV 

positive Remarks … infections + injuries in keeping with sexual assault/rap”. 

 

The doctor further told the court that he examined both the accused and PW3’s father.  

He handed exhibit “B” and “C” for the accused and the father, respectively.  In respect of 

the accused person the doctor remarked that “ no active STD seen”.  However, in respect 

of PW3’s father [D] [A] he remarked – “STD’s present (petrovirus blood test positive 

for HIV)”. 

 

The doctor was cross-examined briefly where nothing of consequence was revealed. 

 

The Crown then called its last witness the investigating officer in this matter 1853 

Woman Constable Siphiwe Dlamini (PW5).  She told the court that PW3 related to her 

that she was sexually assaulted by her own father and her uncle.  She also told her that 

the sexual abuse was also suffered by [A].  The accused person would have sexual 

intercourse with her and the other girl every time their mother had gone to Big Bend at 

month end.  The accused had been requested by their mother to look after them in her 

absence.  On receiving this report she proceeded to [K] where she arrested the accused 

person in respect of the two counts in this case.  She cautioned the accused in terms of the 

Judges Rules.  The accused person told her that “he was tempted as he was a 

Christian”. 

 

The officer further handed to the court a birth certificate in respect of PW3 ([A]) which 

showed that at the time of the alleged rape she was 13 years old. 

 

The officer was briefly cross-examined by the accused person.  The witness confirmed 

that [D] [A] (PW3’s father) was also arrested in respect of the alleged rape on PW3 and 

that he was HIV positive when he met his demise whilst in custody.  When she was asked 

what led her to arrest the father, she replied as follows: 

 
“Q: Is there any information which was revealed by [A] to lead you to arrest him? 
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 A: Yes. 

 

 Q: What did she tell you? 

 A: The father started to have sexual intercourse with her at Big Bend. 

 

Q: But [A] told the court that her father never slept with her.  Was she telling the truth? 

 A: She was not telling the truth”. 

 

At this point the Crown applied to amend the charge sheet in respect of Section 154 of 

the Criminal Procedure and Evidence Act (as amended).  The effect of the amendment 

was that the place of the commission of the offence in respect of both counts to be “[K]” 

instead of “Big Bend”.  The accused did not object to the amendment and the charge 

sheet was accordingly amended. 

 

The Crown then closed its case.  The accused person elected to make a sworn statement. 

 

Accused person’s evidence. 

 

The accused person related at great length his version of events in this matter.  The long 

and short of his defence is that he did not commit these offences which have been 

preferred against him.  He admitted that at the material time he was requested by his 

sister to take care of the two girls when she had gone to visit her husband in Big Bend on 

month ends.  The accused main defence is that since he has not been tested HIV positive 

he cannot be said to have raped [A] who was later diagnosed HIV positive.  The accused 

threw the whole blame on [A]’s father who was co-charged with him and had been tested 

HIV positive.  Further , that he died of an undisclosed illness is custody fueling more 

suspicion that he was the main perpetrator in this case. 

 

The accused person was cross-examined at great length by the Crown.  He was asked as 

to why PW1 would come crying to report to her aunt.  He replied that he would 

sometimes chastise the girls as he was in locus parentis.  He was further asked why 

would the girls lie that he had unlawful sexual intercourse with them whereupon his 
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response was that [A] was afraid to divulged that it was her own father who was 

molesting her.  He said he did not know what motives [A] had to fabricate evidence 

against him.  The accused further dilvudged under cross-examination that the issue of 

[A]’s father dying because of HIV/Aids was covered in an article in one of local 

newspapers where the organization SWAGAA featured prominently in that story.  He 

further told the court that he was a pastor of the Apostolic Faith Church and would 

conduct Sunday school where the complainants would also participate. 

 

The accused then closed his case and did not call witnesses. 

 

The Crown’s case 

 

The Crown contends that it has proved its case beyond a reasonable doubt in respect of 

both counts. 

 

On Count two it was contended on behalf of the Crown that the evidence of PW1 was 

clear on how she was raped by the accused person.  Her story was corroborated by that of 

her aunt (PW2) who saw her after she came to her crying being chased by the accused 

person.  The accused was confronted by PW2 about this but did not contradict what PW1 

had related to PW2.  The Crown contended that failure to prove penetration is not fatal to 

the Crown’s case.  To this end the Crown directed the court’s attention to the Court of 

Appeal case of The King vs Abraham Ngwenya and another – Criminal Appeal Case 

No. 33/96 (unreported) where Leon JA (as he then was) stated the following at page 5: 

 
“The Magistrate quite rightly was highly critical of this omission and of course in rape cases 

medical evidence should always be led or a report handed in by consent wherever that is possible.  

However, the failure to lead medical evidence does not, in my view, mean that such failure must 

inevitably lead to the conclusion that is fatal to a conviction.  In fact when this point was put to 

counsel for the appellant he was constrained to concede the correctness of that view.  There is no 

rule of law which requires the court to refuse to convict an accused in the absence of corroborative 

evidence of penetration.  Caution must be exercises because rape cases are easy to lay and difficult 

to disprove.  But even where there is no corroboration properly so called of the actual 
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penetration there may be direct and circumstantial evidence which cumulatively points in 

that direction and that direction only …” (my emphasis).  

 

The Crown further submitted that the evidence of PW1 is corroborated by that of the 

complainant in Count one PW3 [A] as to how the accused perpetrated the rapes on them 

at divers time. 
 

On Count one in respect of PW3 [A] , it is the Crown’s view that her evidence is 

corroborated by that of PW1.  That their evidence tallied on a number of material 

respects.  Further, the medical report showed that she was raped repeatedly and that this 

occurred on the main whilst she was in the care of the accused.  She only stayed for a 

short time with her father in Big Bend.  In fact her father, so the argument goes, started 

the sexual abuse on [A] where her uncle had left of.  The accused therefor cannot be 

exonerated by the fact that it might have been her father who infected her with the HIV 

virus.  The accused cannot take comfort that he was tested HIV negative as he raped the 

complainant (PW3) prior to her being abused by her father.  The Crown further argued 

that the evidence of the police officer PW5 is damning.  The officer after cautioning the 

accused in terms of the Judges Rules the accused “confessed” the crimes and said he was 

“tempted” and that he was a Christian.  The accused had not contradicted this evidence in 

his cross-examination of PW5.  The evidence remains uncontroverted. 

 

The accused’s case 

 

The accused person contended that the Crown has not proved its case beyond a 

reasonable doubt. 

 

On Count one in respect of PW3 [A], he contended that if her story was true that she was 

raped she should have reported the incident there and there not to wait until she was taken 

ill.  The accused attacked her credibility in that she denied that her father had sexual 

intercourse with her yet PW5 the investigating officer told the court that her father did 

have sexual intercourse with her and as a result of that encounter she contracted the HIV 

virus. 
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On the second count the accused submitted that he ought to be found not guilty and 

acquitted as the was no police officer who gave evidence that he/she investigated the 

matter and charged him accordingly.  There was no witness from Tebe Police Post.  

Secondly, the accused contended that the Crown has not filed a medical report in respect 

of the complainant in this count.  This according to the accused person was fatal to the 

Crown's case, as there is no evidence that there was penetration.  Thirdly, that [A]’s 

mother was not called to buttress the evidence of PW2.  The aunt who told the court that 

she reported the matter to her mother.  Lastly, the accused submitted that PW3 in Count 

one could not corroborate the evidence of PW1 as she told the court that she did not see 

anything. 

 

I have reviewed the evidence brought before me in toto and also considered the 

submissions made for and against the conviction in this case. 

 

The court’s analysis and conclusions thereon. 

 

The court is here faced with complaints of a sexual nature.  Such complaints are generally 

speaking easy to lay and very difficult to disprove.  It is on this basis that the court 

approaches evidence of such complaints with a degree of caution much along the same 

lines as it does when dealing with accomplice evidence.  In addition to that, the court is 

here dealing with the evidence of two young children.  PW3 was 14 years old at the time 

and PW1 was 11 years old at the time of the rape.  Care must be exercised to ensure that 

thoughts or impressions have not been planted in the child’s mind. 

 

The cautionary rule is not an inflexible rule of evidence, but a practice, tested by time and 

experience, that is aimed at avoiding a possible injustice to the innocent.  What is 

required is that the trier of fact should show awareness of the special dangers of 

convicting upon the evidence of the complainant in a sexual case.  (see discussion by 

Lewis AJA in R v J 1966 (1) S.A. 88 (RAD) at 91 – 3 and Hoffmann and Zeffert, The 

South African Law of Evidence 4th ED at page 579 and the cases cited thereat). 
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In James v R (1971) 55 CR App R 299 at 302, Viscount Dilhorse in the Privy Council 

advised “ where the charge is rape, the corroborative evidence must confirm in some 

material particular that intercourse has taken place and that it has taken place without 

the women’s consent, and also that the accused was the man who committed the crime.  

In sexual cases, in view of the possibility of error in identification by the complainant, 

corroborative evidence confirming in a material particular her evidence that the accused 

was the guilty man is just as important as such evidence confirming that intercourse took 

place without her consent”. 

 

The above therefor is the premise in which this case ought to be decided.  Both 

complainants impressed me as intelligent and confident young girls, however, it remains 

to be seen if their evidence passes the rigours of the test in criminal law that the onus of 

proof is on the Crown to prove its case against an accused person beyond a reasonable 

doubt. 

 

Starting with Count two in respect of PW1 [A] the evidence which seeks to link the 

accused with the commission of the rape is that of complainant herself, PW3 [A] and her 

aunt (PW2).  There is no medical evidence to prove that there was penetration.  I have 

considered what was said by Leon JA in The King vs Abraham Ngwenya and another 

(supra) as I was directed by Crown counsel. 

 

The evidence of the complainant herself is clear as to how the accused raped her at divers 

times and on these occasions PW3 ([A]) would witness these incidences.  PW3 herself 

was raped in this manner and corroborated the evidence of PW1 on how the rapes were 

perpetrated.  The evidence of the aunt PW2 further corroborated the evidence of PW1 

and PW3 in that PW1 came to her crying reporting that she had been raped by the 

accused.  This happened in front of the accused person who did not challenge such a 

damning allegation being levelled against him.  Further, the evidence of PW1, PW3 and 

PW2 was corroborated by the evidence of the investigating officer PW5 that the accused 

after being cautioned in terms of Judges Rules confessed before the officer that he was 
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“tempted” as he was a “Christian”.  Although no medical evidence was led in respect 

of PW1 the direct and circumstantial evidence taken cumulatively points to the direction 

that there was penetration in the times the accused molested the complainant.  I would 

follow the dicta in Abraham Ngwenya and another (supra) in this regard. 

 

Coming to Count 1 in respect of PW3 [A], I also hold the same view as I have outlined 

above that PW1 saw the accused raping PW3, vice versa.  The medical report by the 

doctor in respect of PW3 showed that the sexual abuse had taken place on various 

occasions over a long period of time.  The fact that the accused was HIV negative and 

PW3 is HIV positive is neither here nor there as the accused person has been molesting 

the child at [K] before she was raped by her father.  The accused cannot use PW3’s father 

who has since died as a scapegoat for his own deeds.  PW3’s father is still to be judged 

by his Maker in the world beyond for his own deeds on Judgement day.  There is no 

escape in such matters.  I am sure the accused will agree with me in this regard as he is a 

man of the cloth, a pastor of the Apostolic Faith Church and is well versed with such 

matters. 

 

In this case I find the words by Tebbutt JA in the Appeal Court case of Roy 

Ndabazabantu Mabuza (Appeal Case No. 35/2002) (unreported) apposite.  The learned 

Judge said the following; and I quote: 
 

“It is clear, however, that the evidence of young children should be accepted with caution.  The 

imaginativeness and suggestibility of children are only two of a number of elements that require 

that this should be so.  However, courts should not act upon any rigid rule that corroboration must 

always be present before a child’s evidence is accepted (see R v Manda 1951 (3) S.A. 158 (A) at 

163).  The question which the court should ask itself is whether the evidence of the young witness 

is trustworthy.  An admirable guide to this is provided by the judgment of Diemont JA in Woij v 

Santam Insurance Company Ltd 1981 (1) S.A. 1020 (A) at 1028 A-E: 

 

“Trustworthiness, as is pointed out by Wigmore in his Code of Evidence para 568 at 128, 

depends on factors such as the child’s power of observation, his power of recollection, 

and his power of narration on the specific matter to be testified.  In each instance the 

capacity of the particular child is to be investigated.  His capacity of observation will 
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depend on whether he appears “intelligent enough to observe”.  Whether he had the 

capacity of recollection will depend again on whether he has sufficient years of discretion 

“to remember what occurs” while the capacity of narration or communication raises the 

question whether the child has “the capacity to understand the questions put, and to frame 

and express intelligent answers” (Wigmore on Evidence Vol. II para 506 at 596).  There 

are other factors as well which the Court will take into account in assessing the child’s 

trustworthiness in the witness –box.  Does he appear to be honest – is there a 

consciousness of the duty to speak the truth? Then also 

 

“the nature of the evidence given by the child may be of a simple kind 

and may relate to a subject-matter clearly within the field of its 

understanding and interest and the circumstances may be such as 

practically to exclude the risks arising from suggestibility” (per 

Schreiner JA in R v Manda (supra))”. 

 

I find that in casu the evidence of both PW1 and PW3 to have been truthful and these two 

girls were “intelligent enough to observe” what happened to them at the hands of the 

accused person. 

 

In the premise and for the reasons I have advanced above I find that the Crown has 

proved its case beyond a reasonable doubt and the accused did found guilty accordingly. 

 
 
 
 

S.B. MAPHALALA 
JUDGE 

 
 
 
 
 
 
 
  

SENTENCE 
(05/06/2003) 
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You have been convicted of two counts of the rape of two young girls who were in your 

care at the time of the commission of the offence.  In assessing the appropriate sentence I 

would take in account the useful remarks of Jones J in the case of S vs Qamata 1997 S.A. 

480 at 499 where the learned Judge stated the following: 

 
 “In weighing these considerations, I should bear in mind the need: 

a) to show an understanding of and compassion for the weakness of human beings and the 

reasons why they commit crimes by avoiding an overly harsh sentence. 

b) To demonstrate the outrage of society at the commission of serious crimes by imposing 

an appropriate, and, if necessary, a severe sentence; and 

c) To pass a sentence which is balanced, sensible and motivated by sound reasons and 

which will therefore meet with the approval of the majority of law abiding citizens.  If I 

do not, the administration of justice will not enjoy the confidence and respect of society”. 
I have taken the following factors in your favour in mitigation.  You are a first offender 

and that you are relatively a young man of 23 years.  You have been in custody from the 

13th May 2000, which is a day you were arrested for these heinous crimes.  However, the 

crimes you perpetrated on these two young girls are deplorable especially because you 

were in loco parentis and also you proclaim that you are a pastor.  One would have 

thought a man of your calling has more refinement and upholds high moral standards.  In 

fact you became the biblical wolf in sheep’s clothing being driven by lust.  You abused 

these girls over a period of time and one cannot measure the emotional trauma on these 

innocent girls.  They will always carry the ugly psychological scars with them for the rest 

of their lives. 

 

My view is that a deterrent sentence ought to be imposed in your case to send a message 

to other people like you out there that crime does not pay.  You are sentenced to 12 years 

imprisonment in respect of each count.  The sentences to run concurrently to be 

backdated to the 13th May 2000. 

 

 

 

S.B. MAPHALALA 
JUDGE 


