
211

Elizabeth Mtawa v. Hassan Mfaume Risasi

IN THE HIGH COURT OF TANZANIA
 AT DODOMA

(PC) CIVIL APPEAL NO. 12 OF 2001
(From the decision of the District Court of Dodoma

 at Dodoma in Civil Appeal No. of 2001

ELIZABETH MTAWA …………………..……….. APPELLANT

VERSUS

HASSANI MFAUME RISASI ………………….. RESPONDENT
----------

JUDGMENT

KILEO, J.
This matter between Elizabeth Mtawa and Hassani Mfaume Risasi has 
its origin in the Primary Court of Dodoma.  The matter started as probate 
cause No. 7 of 1997 in the Primary Court.

At the center of dispute is a house situated in Area C within the 
municipality of Dodoma.

The deceased Mwinjuma Mfaume Risasi and the appellant Elizabeth 
Mtawa lived together as husband and wife for a period of about nine 
years. The deceased died in 1996.

Initially the appellant filed an application for letters of administration of 
the estate of the late Mwinjuma Mfaume in the Primary Court. Later 
on it appears that the matter was remitted to the clan for ‘appointment 
of administrator’ whereupon one Ahmed s/o Mfaume was appointed by 
the clan. Basically Elizabeth did not object to the appointment of Ahmed 
Mfaume as administrator. She however asked that distribution of the 
deceased’s estate should not be done in accordance with Islamic law as 
the parties had not married under Islamic rites. It was not disputed that 
the deceased was survived by two children as well. These children were 
born out of wedlock.
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The present respondent Hassani Mfaume Risasi also appeared and 
testified in the Primary Court.  This Hassani, like Ahmed s/o Mfaume 
was the deceased’s brother. Hassani Mfaume in testifying before the court 
alleged that   the deceased had, during his life time asked him among other 
things, to sell the house and that he had two children, Saidi Mwinyijuma 
and Habiba Mwinyijuma.  Hassani claimed that the appellant was not the 
deceased’s wife but just a concubine and as such was not entitled to a share 
in the estate of the deceased.  Hassan also in an answer to a question put to 
him by the assessors stated that at first he had intended to give Elizabeth 
shs 200,000/= so that it “could help her” but after misunderstandings he 
discarded the idea.

Halidi Mfaume Risasi also deceased’s brother testified in court.  He told 
the court that Elizabeth did not deserve to stay in the house but she ought 
to have left immediately after the burial.

When she testified in court the appellant asked the court to order her 
brother in law to get her an alternative house incase they wanted her to 
vacate the disputed house.

In its decision the trial court held that Elizabeth and the deceased’s 
relationship fell under presumption of marriage as stipulated in the 
Law of Marriage Act. The court appointed Ahmed Mfaume Risasi as 
administrator of the deceased’s estate.  At the same time it ordered that 
Elizabeth should stay in the disputed house. It also gave terms under 
which she could continue staying in the house. These terms were:

1. Till her death or until such time as the deceased’s relatives obtained 
for her another house.

2. In case she got married then she should vacate the house and should 
not bring another man into the house.

The respondent was not satisfied with the decision of the Primary Court 
and he appealed to the District Court.  His main grievance was that it 
was not proper to allow Elizabeth to benefit from occupation of a house 
to which she contributed nothing in its acquisition. The appeal in the 
District Court was decided in the respondent’s favour. The District Court 
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decided that the appellant was a mere concubine. The appellate magistrate 
also held that the appellant (then respondent) could not be entitled to a 
share in the disputed house as it was not built by the joint efforts of the 
deceased and herself.

Being aggrieved by the decision of the District Court the appellant has 
come to this court. She enjoyed the legal services of Mrs. Soka of Women’s 
Legal Aid Centre in the pursuit of her appeal.  There are four grounds of 
appeal.

1. That the learned Senior Resident Magistrate (Awasi Esq.) erred in 
law and in fact in holding that the interpretation of section 77 of 
the 1st Schedule of the Declaration of the Local Customary Law 
(Law of Persons meant that the appellant was not entitled to claim 
any right in the property of the deceased.

2. That the Senior Resident Magistrate erred in law and in fact  
in rejecting the findings of fact and law of the Primary Court 
Magistrate that there was a presumption of Marriage  between the 
deceased and the appellant entitling the appellant some rights in 
the property of the deceased.

3. That the Senior Resident Magistrate misdirected himself in law 
and in fact in ordering that the appellant vacate from the house 
totally disregarding the appellant’s rights as stipulated in Section 
77(3) of the Declaration of Customary Law – GN 279 of 1963.

4. That the Senior Resident Magistrate misdirected himself in law 
and in fact in reversing the correct decision of the Primary Court 
Magistrate.

Parties were granted permission to argue the appeal by way of written 
submissions.  The respondent was late by one week in filing his submission 
but the record shows that extension of time was granted by the District 
Registrar.  In the circumstances the objection raised by Mrs. Soka that the 
respondent’s submission should be rejected for being time barred cannot 
be sustained.
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Now from the grounds of appeal filed and submissions filed the following 
matters need consideration by this court.

(a) Was there a presumption of marriage between the appellant and 
the deceased Mwinjuma  Mfaume.

(b) If there was a presumption of marriage what law is applicable in 
the distribution of the deceased’s estate.

(c) Is the appellant entitled to any share in the deceased estate and 
did she make any contribution?

(d) In case the presumption of marriage is rebutted would the 
appellant be entitled to any share at all in the estate/property of 
the deceased in dispute.

In his written submission the respondent argued that the appellant was 
a mere concubine and not a wife.  Mrs. Soka for  the appellant asserted 
however,  that there was ample evidence to establish that the appellant 
and the deceased lived together as husband and wife for over two years 
therefore they could properly be presumed to be married in terms of 
section 160 of the law of Marriage Act which provides that:-

“where it is proved that a man and a woman have lived together 
for two years on upwards in such circumstances as to have acquired 
reputation of being husband and wife, there shall be a reputable 
presumption that they were duly married.”

I agree with Mrs. Soka that there was ample evidence given at the trial 
court which showed that the deceased and the appellant were actually 
staying together as husband and wife and were considered to be such by 
those surrounding them.  Even the respondent himself conceded as much 
when he stated in his evidence as follows:-

“1995 mwishoni nilikuja kumuona kaka yangu nikamtuta anaishi 
na SM2 (Elizabeth) na marehemu akanijulisha kuwa huyo ni 
shemeji yako ndiye anayeniangalia)”
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The respondent admitted in effect that his brother introduced the 
appellant to him as his sister in law and actually went further to say that 
she was the one who was taking care of him.  Ahmed Mfaume who was 
appointed administrator of the estate informed the court in his testimony 
that the deceased was survived by a widow and two children (marehemu 
ameacha mke ana watoto wawili). Though later on in their testimonies 
the deceased’s brother tried to retract their earlier statements to make it 
appear that they considered the appellant to be a mere concubine however 
on consideration of the whole circumstances of the case there is sufficient 
material to establish that the deceased and the appellant had lived together 
for not less than five years and they had actually acquired the reputation 
of being husband and wife.  I, in the light of the above considerations find 
substance in the second ground of appeal – that the appellate magistrate   
erred in fact and in law in rejecting the findings of the Primary Court on 
the issue of presumption of marriage.

Now, having found that there was a presumption of marriage between the 
deceased and the appellant, what is the law applicable in the distribution 
of the estate? Another question which will also need consideration 
is whether it can be said that the appellant made any contribution to 
acquisition of the property in issue.  This is relevant because in the event it 
is found that the appellant made any contribution, then her contribution 
as a matter of equity and justice has to be set aside and the remainder to 
be distributed to lawful heirs.

The Primary Court found as a matter of fact that the deceased was a 
Moslem in name only and did not profess Islam. It considered the fact 
that the deceased had children out of wedlock. The fact also that the 
deceased lived with a Christian woman with whom he did not contract 
a formal marriage further shows that he did not really profess Islam and 
in my considered opinion it would not be proper to find that Islamic 
law is applicable under the circumstances. It is my view that given the 
circumstances of the case and bearing in mind that the matter was 
originally filed in the Primary Court and having found that Islamic law 
was not applicable, then customary law would be the law to be applied as 
long as it is not repugnant to the principles of natural justice and equity.  
Paragraph 77 of the 1st schedule of the customary law Declaration Order 
provides as follows with regard to childless widows:-
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“77. 1. Vitu vyote vinavyoweza kuchukulika na visivyoweza kuchukulika 
vilivyochumwa wakati wa ndoa vitagawanywa katika sehemu 
mbili sawasawa baada ya kulipa madeni yote ya marehemu.  
Mjane atapata sehemu moja ya ishirini ya nusu moja kwa kila 
mwaka tangu  waoane.  Kwa vile vitu visivyoweza kuchukulika 
mjane atapata sehemu ya ardhi kwa kufuata masharti kama yale 
yale na atakuwa na haki ya kutumia shamba kwa njia bora wakati 
wote mpaka aolewe  tena au kufa kwake.

2. Kwa mazao ya daima, atapata sehemu yake kwa masharti yale yale 
na ataweza kupata faida yake mpaka aolewe au afe.

3. Mjane aruhusiwe kukaa katika nyumba mpaka aolewe au afe

4. Mali yote isiyochukulika itarudi mikononi mwa ndugu wa 
marehemu mara tu baada ya mjane kuolewa au kufa.

(“77. 1. All movable and immovable properties which were acquired during 
the substance of the marriage shall be divided into two equal shares 
after paying all debt of the deceased. The widow shall get 1/20 of 
one half for each year of marriage.  For the immovable property the 
widow shall get a portion of land in the same proportion and shall 
have the right to use the land in a diligent manner all the time until 
her remarriage or her death.

2. In the case of permanent crops she shall get her share in the same 
proportion and may get its interest till she remarries or dies.

3. The widow should be allowed to stay in the house till she remarries or 
until her death.

4. All immovable property shall revert to the deceased’s relatives 
immediately upon the widow’s remarriage.”)

I find the above provision to be problematic in various respects. In the 
first place and particularly in para. 3 and 4 it rules out the possibility of a 
married woman asserting ownership rights over real property.  She is given 
only usufruct rights.  There is no doubt that the provision discriminates 
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against the woman on the basis of her sex. This contravenes Article 2 of 
the Universal Declaration of Human Rights as well as Article 17.

Article 2 of U D HR provides as follows:-

“Everyone is entitled to all the rights and freedoms set forth 
in this Declaration, without distinction of any kind, such as 
race, colour, sex language, religion, political or other opinion, 
national or social origin, property, birth or other status.

Article 17 provides:-

“(1) Everyone has the right to own property alone as 
well as in association with other.

(2) No one shall be arbitrarily deprived of his 
property”

Under paragraph 77 of GN 279 of 1963 the same consequences of a 
surviving partner do not apply in the like manner for the man as the 
woman. It is therefore discriminatory and in contravention of basic 
human rights principles.

Paragraph 77 of GN of 1963 also contravenes the Constitution of the 
United Republic of Tanzania which prohibits all forms of discrimination 
and it also contravenes provisions of the Land Acts which give the same 
rights to women to own real property as given to men. The Land Act, 
1999 provides under section 3(2) as follows:-

(3) The right of every woman to acquire, hold use and 
deal with, land shall to the same extent and subject 
to the same restrictions be treated as a right of any 
man.”

Paragraph 77 is also problematic in that it does not take into account 
a childless widow’s contribution to the property acquired during the 
marriage. The paragraph only gives the widow 1/20 of ½ of the property 
for each year of marriage. Now, we know that in practice women contribute 



218

a lot to matrimonial assets though their contribution most often is not 
easily ascertainable in monetary terms. It is very unfair, I think to state 
that the widow should be entitled only 1/20 of ½ of the property for each 
year of marriage without first ascertaining her contribution and setting 
it aside because obviously her contribution cannot be said to form part 
of the estate of her deceased husband.  I do not think that it is right, nor 
is it fair to mix her contribution with the estate because by doing so it 
amounts to saying   that she has no right to own property alone.  As I 
have elaborated above to say that the widow can only use the property till 
she marries or dies has the effect of interfering with a woman’s right to 
ownership of property which is guaranteed both by International Human 
Rights Instruments and by our own Constitution and the Land Act.  In 
the circumstances I find it proper to disregard GN 279 of 1963 and I 
draw guidance from Human Rights instruments, our Constitution and 
our Land Acts.

Now, going by the evidence adduced in this case it is clear that the 
appellant was taking care of the deceased – in fact, as already pointed out, 
the respondent admitted as much when he stated in evidence that the 
deceased told him that Elizabeth was the one taking care of him. “Taking 
care of him” no doubt included taking care of the house also.

There is also evidence from the deceased’s son Saidi Mwinyijuma that the 
appellant raised him between 1992 and 1994 as well as raising his step 
sister Habiba.  There is further evidence (which was not controverted) 
from the appellant herself that she nursed the deceased until he died.

There is nothing to suggest that the respondent or his other brothers ever 
assisted in caring for the deceased. I think it is unfair and infact repugnant 
to justice to appear at the death of the deceased and assert rights to his 
property without giving regard to the contribution which was made by 
the appellant.

The case of Bi Hawa Mohamed V. Ally Sefu (1983) TLR 32 gives 
directions concerning contribution of a spouse to the welfare of a family.

Though that case concerned division of matrimonial assets upon 
dissolution of marriage, nevertheless I find the principle laid down in that 
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case to be relevant also when considering distribution of a deceased’s estate 
where he is survived by a widow.

In that case it was held that:

(i) “Since the welfare of the family is an essential component of the 
economic activities of a family man or woman it is proper to consider 
contribution of a spouse to the welfare of the family as contribution to 
the acquisition of matrimonial or family assets.

(ii) The “joint efforts” and work towards the acquiring of the assets’ have to 
be construed as embracing the domestic efforts or “work” of husband 
and wife”.

In the present case it is established that not only did the appellant care 
for and nurse the deceased till his death but also she raised up two steps 
children during her life with the deceased. In my considered opinion it will 
be just, fair and proper to consider her contribution to the welfare of the 
deceased and his children as contribution to the acquisition of the family 
assets, notwithstanding the fact that the house, the subject of dispute 
was built prior to the marriage between the deceased and the appellant.  
Considering her contribution to the welfare of the family I would find the 
appellant to be entitled to a half share in the house.  The other half should 
be distributed to lawful heirs as it has been established the deceased was 
survived by two children, Saidi and Habiba. In my opinion these are the 
lawful heirs.  The appellant in the trial court sought for an alternative house 
but I think this was a prayer which though granted would raise difficulties 
in implementation.

Before putting this matter to rest I need to make certain observations.  In 
the first place I note that the administrator of the estate himself did not 
appeal against the decision of the Primary Court.  The respondent who was 
one of the witnesses in the trial court and also the deceased’s brother did 
not in my opinion establish what exact interest he had in the deceased’s 
estate so as to give him the right to challenge the decision given by the 
trial court.
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The second observation I need to make concerns the orders which were 
given by the Primary Court. After the appointment of the administrator 
the trial court made the following order.

“That the respondent to live in the house in the following terms.

1. Until she dies or until the deceased’s relatives get her another house 
to live in.

2. If Elizabeth gets a husband then she must vacate the house 
immediately and she must bring no man into the house”

Firstly, allowing her to live in the house till her death interferes with her 
right to own property and deal with it as she deems fit.
Secondly telling her to vacate the house if she gets a husband and not to 
bring a man into the house is interference with her right to own property 
and her right to privacy.  Such terms are in my opinion violative of Article 
16 of our Constitution which provides as follows:

“16 – (1) Every person is entitled to respect and protection of his person, 
the privacy of his own person, his family and his matrimonial life, and  
respect and protection of his residence and private communications”.

The District court ordered the present appellant to vacate the dispute 
house immediately.  At the same time it had found that it was “upon 
the administrator to decide what to give to the respondent as one of the 
beneficiaries” I think it was uncalled for to order the appellant to vacate 
the house without first ascertaining what the administrator would have 
distributed to the appellant.

In the circumstances I allow the appeal by Elizabeth Mtawa in the 
following terms:

I find that Islamic law is not applicable in the circumstances of the case. I 
find Elizabeth to be entitled to a half share in the disputed house by virtue 
of her contribution to the welfare of the family. This half is not subject to 
distribution and she can do with her share as she pleases. The other half is 
to go to the deceased’s heirs who appear to be his children.

The appeal is allowed with costs.


