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1. INTRODUCTION 
 
1.1 This is an inquiry pursuant to the Sex Discrimination Act 1984, as amended, ("the Act") into 
a complaint by Marea Hickie against Hunt and Hunt. 
 
Marea Hickie lodged her complaint with the Human Rights and Equal Opportunity Commission 
("the Commission") on 12 July 1996 alleging discrimination pursuant to sections 5, 6, 7, 7A, 7B, 
14, 17 of the Act, as amended, that she had been the subject of unlawful acts of discrimination by 
Hunt and Hunt solicitors, a partnership. She also complained of victimisation contrary to the Act. 
The complaint was referred to the Commission for inquiry by the Sex Discrimination 
Commissioner on 26 November 1996. 
 
1.2 On 3 February 1997 Ms Hickie made a further complaint of unlawful victimisation by Hunt 
and Hunt. This complaint was formally joined with the first complaint on 26 February 1997. The 
matters have been dealt with together. 
 
1.3 The inquiry was conducted by the Commission in Sydney on 26, 27 and 28 February, 12 
March, 19 - 23 May and 17 June 1997. Submissions were received in September 1997. A request 
by the respondent for a further oral hearing to make further submissions was later withdrawn.  
 
1.4 The Commission made rulings on 26 February 1997 pursuant to s 67 of the Act to protect the 
identity of persons named in the proceedings other than the complainant and partners of Hunt 
and Hunt. These persons include many employees, former employees and some clients of Hunt 
and Hunt. Under the ruling their names are not to be published; they are identified throughout the 
transcript and in these reasons by letters of the alphabet. The rulings continue. 
 
1.5 In respect of certain solicitors, former employees of Hunt and Hunt, who gave evidence in 
the proceedings, a further ruling was made pursuant to s 67 
(1)(c) to prevent the publication of any information in their statements or evidence which might 
identify them. They are described as M, L, O and R in these reasons and they are described only 
in general terms to avoid details which might identify them. The rulings continue and their effect 
is that nothing relating to these proceedings or these reasons may be published which may 
identify these persons.  
 
Summary of complaint 
 
1.6 The circumstances, in brief, are that Ms Hickie commenced employment as a solicitor with 
Hunt and Hunt on 14 November 1988. She was then 24 and it was her first legal position after 
completing College of Law. A major part of the practice of Hunt and Hunt is insurance work, 
including workers' compensation, compulsory third party insurance (CTP) and plaintiff claims. 
Ms Hickie worked in the insurance group and later moved to the plaintiff practice which was 
headed by a partner Mr Jones. She progressed rapidly. Her skills were recognised by her 
appointment as an Associate in December 1991. In 1994, she started to do CTP insurance work 
as well as plaintiff work. She then worked with Mr Forbes-Smith, who was the CTP partner. On 
1 July 1995 she became a contract partner for a term of one year. 
 
1.7 At the time of her appointment as a contract partner in July 1995 Ms Hickie was pregnant, a 
fact known to the firm. She commenced maternity leave on 8 September 1995 and her son was 



born on 27 September 1995. During her absence on maternity leave virtually all her plaintiff 
work was transferred to Mr Jones. Ms Hickie returned to work part time on 22 January 1996; by 
then her practice had been reduced to CTP work. On 27 March 1996 a Partner Performance 
Appraisal was carried out by Mr Forbes-Smith and another partner in respect of Ms Hickie's 
work for the year ending in June 1996. In May 1996 Mr Forbes-Smith recommended to the 
partnership that her contract not be renewed. On 31 May 1996, Hunt and Hunt decided not to 
renew Ms Hickie's contract as an equity partner beyond its date of termination, 30 June 1996. 
She was informed of this and on the same day, 31 May, ceased work and left the firm. She was 
paid for the remainder of her contract term and for a further period of three months. 
 
1.8 Ms Hickie claims to have been the victim of discrimination and victimisation in regard to the 
decision of non-renewal and also in regard to the way in which she was treated by the firm, 
particularly in the period from mid 1995 onwards. In general her claims relate to the failure to 
make proper provision to support her practice during her maternity leave and her later period of 
part time work, and to narrow male views about management styles, marketing and methods of 
practice -building. 
 
1.9 Among the specific complaints made by Ms Hickie are these: 
 
(a) She was treated less favourably during her period of maternity leave than any other partner 
who has taken a similar period of leave, because Hunt and Hunt refused to appoint another 
experienced or senior solicitor in charge of Ms Hickie's practice to maintain it; 
 
(b) She was treated less favourably as her plaintiff practice was transferred to another partner and 
her CTP Client 2 files were also transferred to another partner; 
 
(c) She was treated less favourably in that she had to commence practice after maternity leave 
with virtually no file base or work in progress; 
 
(d) She was treated less favourably after maternity leave, in that the group's meeting 
arrangements excluded her, and no alterations were made to accommodate her working part 
time; 
 
(e) She was treated less favourably in the development and presentation of a major tender to 
Client 1; 
 
(f) She was treated less favourably in the way that she was appraised by the partnership in March 
1996; 
 
(g) The decision not to renew her contract was unlawful discrimination and she was less 
favourably treated on grounds of sex, marital status, pregnancy, potential pregnancy and family 
responsibilities; 
 
(h) She was subjected to victimisation, contrary to sections 94 and 47A of the Act, because she 
had proposed to make a complaint under the Act.  
 
1.10 Ms Hickie seeks to rely on the grounds of sex, marital status, pregnancy, potential 
pregnancy and family responsibility. Each of these grounds is relied on separately as a ground of 
unlawful discrimination in respect of each alleged act of discrimination, and all grounds are also 
relied on jointly. She complains that the actions of Hunt and Hunt had the potential to do 
unjustifiable damage to her professional reputation, and that the matter has caused her deep 
personal distress. 



 
1.11 Hunt and Hunt claim that there was no discrimination on their part, that the firm accepts 
maternity leave and part time work, and that their actions were motivated not by discrimination 
but by other considerations. They submit that their decision not to renew Ms Hickie's contract 
was a decision that they were entitled to make as a result of her failure to take up effectively the 
role of a partner and her lack of commitment to the firm (and to the CTP practice in particular). 
They have provided submissions in respect of their policies on Equal Opportunity, maternity 
leave and affirmative action. 
 
1.12 The complainant has raised many grounds of discrimination and many actions which are 
said to constitute discrimination. The parties between them have traversed many incidents and 
issues, large and small. The question whether, in any of their actions, the firm discriminated 
against Ms Hickie can be answered only by considering in some detail the history of Ms Hickie's 
relationship with the firm, particularly the last two years. I have dealt with the facts as a 
historical narrative, and have made an assessment of each alleged act of discrimination in its 
place. 
 
1.13 The complainant claims that the events on which she relies are interrelated and that, taken 
together, they reveal a discriminatory work environment. Specific decisions and actions should, 
it is submitted, be assessed in the light of this environment. In dealing with this claim I have 
made some general conclusions about the allegations of discrimination considered as a whole, 
and about Ms Hickie's role in the firm, her expectations and those of the firm. The respondent 
has sought to show, by reference to the same and parallel events that their actions were not 
discriminatory but justified on the basis that Ms Hickie had no commitment to the firm, that her 
management style was not effective and that she failed to make a positive contribution to the 
partnership. 
 
Further preliminary issues 
 
1.14 The complainant invited the Commission to exercise discretion under s 75 
(2) of the Act to summon J and P, who were the subject of evidence, to give evidence in the 
matter. P is a paralegal who worked for Ms Hickie and is still with the firm. J became a contract 
partner at the same time as Ms Hickie and is now a partner of the firm. The complainant 
submitted that she had no wish to put them in a difficult position by issuing a summons as they 
were both working with Hunt and Hunt. The application was opposed by the respondent. I 
decided not to call J and P on the grounds that the matter was being run as an adversary 
proceeding with competent counsel representing both parties and there were no substantial 
reasons why the complainant could not call these two people to give evidence. I saw no 
overriding necessity to hear either of these two people. 
 
1.15 While I have adopted a liberal approach to the admission of evidence and discouraged 
objections, my basic approach is that where a witness stated that he or she had been told of a fact 
by another person who had or claimed first hand knowledge of an event, I have attached little or 
no weight to this evidence where the other person could have been but was not called to give the 
evidence. I attach even less weight where the evidence, as in some cases, reports a third hand 
conversation. I take into account that the other party has little opportunity to refute this kind of 
evidence. In some cases the evidence may help to reveal the state of mind of the witness and 
could be relevant to that extent. 
 
1.16 On 19 May 1997 I declined to admit the personnel files of E, F, M, R, P, N and O. In my 
view these files, which I perused, would provide little help in relation to the main issue of 
whether the firm had committed an unlawful act of discrimination against Ms Hickie. Although 



she submitted that she was treated less favourably than J in certain situations, I was not 
persuaded that the information in the personnel file would help me to determine that issue. 
 
1.17 There are some conflicts in the evidence which I have to resolve. Each of the parties sought 
to present their actions and motivations in the most favourable light. That is to be expected. I am 
of the view that while none of the witnesses set out to mislead the Commission deliberately, 
there was a certain amount of exaggeration and down-playing; the evidence of Ms Hickie and of 
Mr Forbes-Smith was affected in this way. 
 
1.18 The complainant was subjected to extensive cross-examination, and her credit was attacked. 
She was not an easy witness to assess. She was nervous and hesitant at times and rather 
defensive. This was not surprising, as her professional reputation was at stake. She frequently 
asked for questions to be repeated and to be broken into parts, and she herself was very precise 
and careful about her answers, as to who said what and to whom. This approach led her to deny 
matters which were not put with a precision which satisfied her. 
 
1.19 Ms Ronalds submits that I should accept Ms Hickie as a reliable witness. While I found that 
her evidence was generally reliable, and that she did not seek to mislead the Commission, her 
feelings of indignation and hostility, arising from what she saw as unfair treatment, led her to 
exaggerate at times, so that I could not accept all her evidence. An example is that although she 
alleged early on that it was a lie to say that Mr Forbes-Smith ever invited her to take his copy of 
the C.1 tender (in her letter), she agreed later, that he offered to let her see his copy in his office. 
 
1.20 The main witness for the respondent, Mr Forbes-Smith, was sometimes hazy on dates and 
details such as the sequence of event. I formed the view that his evidence was affected by an 
understandable desire to present his actions and the firm in the most favourable light. This led to 
underplaying and exaggeration of some aspects of the case. I take into account that he and Ms 
Hickie had very different viewpoints and expectations of her role in the firm. These differences 
are part of the story, and his attitudes will be assessed in relation to specific allegations at a later 
point. 
 
1.21 I accept the evidence of the other partners, Mr Jones, Mr Craig and Ms Redfern and largely 
that of Mr Harrowell. My assessment of other witnesses are set out at the point where their 
evidence is relevant. 
 
1.22 There is an issue as to whether Ms Hickie should be considered as a partner or an employee 
for the purposes of the Act. For reasons set out fully in Annexure A, I am of the view that the 
relationship between Ms Hickie and Hunt and Hunt should for the purposes of the Act be 
considered a partnership, and that the matter is governed by s 17 which makes it unlawful for 
partners to discriminate in determining who should be invited to be a partner or in the terms or 
conditions of such invitation, by denying a partner benefits, by expulsion of a partner or by 
subjecting a partner to any other detriment. 
 
1.23 If Ms Hickie were to be regarded as an employee her situation would be covered by section 
14. The discriminatory acts which might arise would be those relating to offers of employment, 
to the terms or conditions of employment, to dismissal or subjecting the employee to detriment. 
If she was an employee Ms Hickie could seek to rely on the provisions making dismissal on 
grounds of family responsibility unlawful. However, even if Ms Hickie were an employee it is 
my view that there is insufficient evidence for her to establish that the non-renewal of her 
contract amounted to dismissal. In these circumstances, the difference between partnership and 
employment does not make any significant difference to the outcome of the case. 
 



2. THE LAW 
 
The relevant provisions of the Act are set out in Annexure 'B'. 
 
3. EARLY HISTORY TO ACHIEVING CONTRACT PARTNERSHIP 
 
3.1 Early employment in Plaintiff practice 1988 - 1994 
 
3.1.1 Ms Hickie began work with Hunt and Hunt in 1988. She started in defendant insurance 
work, under the direction of Mr P Thompson, a partner. After some months she moved to work 
with a partner, Mr G Jones, in mainly Plaintiff insurance work. She was seen as a valuable 
member of the legal staff. Her work and her results (in terms of income generated) were 
considered to be of high quality, and her promotion was rapid. She became an associate of Hunt 
and Hunt in December 1991. 
 
3.1.2 Ms Hickie received regular approval and pay rises. Her performance appraisal carried out 
by Mr Jones in April 1994 rated her as exceptional and suggested that she be spoken to about 
partnership. In July 1994 when the pay reviews were notified to all professional staff, Ms Hickie 
was away on leave. Mr Jones rang her to advise her that she was awarded $15,000, well above 
the others. This indicates her perceived value to the firm at that time. She says that Mr Jones told 
her that she was ready for consideration as a partner. At that time, she had free rein in the 
running of her files, and was working as a team with Mr Jones on the 15th floor. These matters 
are not in dispute. 
 
3.2 Transferring to CTP August 1994 
 
3.2.1 On her return from overseas in August 1994, Ms Hickie says that she learned that Mr 
Forbes-Smith, a senior partner, had gained two new clients for the firm in the CTP defendant 
insurance area. They are referred to throughout this decision as C.1 and C.2. Hunt and Hunt had 
been included in the C.1 panel under a pilot scheme. It is common ground that there were 
discussions involving Mr Forbes-Smith, Mr Jones and Ms Hickie, as a result of which it was 
agreed that Ms Hickie should take up some of the new CTP work. Ms Hickie moved from the 
15th floor to the 13th floor in about August 1994 and began to work on CTP files in association 
with partner Mr Forbes-Smith. He allocated files from C.1 to her, and she also worked on C.2 
files for him; the arrangement with C.2 was that Peter Forbes-Smith was supposed to deal 
personally with those files. 
 
3.2.2 Ms Hickie took up CTP work to improve her chances of a partnership because there were 
no prospects for advancement to partnership in the plaintiff practice. It was the policy of Hunt 
and Hunt not to expand the plaintiff area or to create any new partners in that area. Among the 
reasons for this were that they wanted to avoid conflicts of interests as they increased their 
defendant work; also more costs were carried in plaintiff work. Mr Jones did not agree with this 
policy, and still maintains a largely plaintiff practice. 
 
3.2.3 There was a certain ambivalence in Ms Hickie's position. When she first moved to the CTP 
area, she says that she expected to maintain her plaintiff practice while also undertaking 
defendant work. Mr Jones took over ("ran off") all Ms Hickie's plaintiff files against C.1, so that 
she could undertake their defendant work without any conflict of interest. Ms Hickie retained 
conduct of her other plaintiff files, around 300 in all. Mr Forbes-Smith expected that she would 
become part of his CTP cell in regard to her defendant work. Ms Hickie denied, however, that 
she moved in order to become a close member of Mr Forbes-Smith cell. Mr Jones stated that he 
was not aware of any decision at that time to wind back Ms Hickie's plaintiff work other than 



that related to C.1. He did not understand that she would give up her plaintiff work. 
 
3.2.4 There were potential conflicts in this situation, those inherent in working for both plaintiffs 
and defendants and those resulting from Ms Hickie's commitment to maintaining her plaintiff 
work, in a situation where the firm, and in particular Mr Forbes-Smith, were interested in her 
taking up an increasing amount of CTP work. At the beginning, however, these potential 
conflicts did not cause problems, and Ms Hickie was able to maintain two practices. She had 
some concerns about the atmosphere on the 13th floor; these are dealt with below. Her work 
continued to impress the firm from the time of her move in 1994 to the middle of 1995. 
 
3.3 First proposal for partnership, November 1994 
 
3.3.1 At the time of her move to level 13, Ms Hickie was pressing to be considered for 
partnership. Mr Jones had agreed to put her forward, and she wanted this to be done at the next 
partners' meeting, due to be held on 4 November 1994. Attempts were made to dissuade her from 
this course. 
 
3.3.2 Ms Hickie says that she was approached by partners Mr Jim Harrowell and Mr Forbes-
Smith, with the suggestion that she agree to the nomination being deferred. Their reasons were 
that the period of notice for consideration of partnership proposals would have to be waived, that 
the November meeting had other business to attend to and that partnership questions would not 
be a priority. Ms Hickie says that during the discussion it was indicated that she should not 
resign from the firm if the proposal did not proceed, as the chances of her achieving partnership 
in March 1995 meeting were almost guaranteed. Ms Hickie insisted that Mr Jones put the 
proposal at the November 1994 meeting as she was not willing to wait. 
 
3.3.3 Mr Harrowell, Mr Forbes-Smith and Mr Jones gave evidence about this discussion, and 
their version of these events differs in some respects from that of Ms Hickie. They maintain that 
they told her that the November meeting was for specific purposes, and that the usual practice 
would be to deal with partnership nominations before the end of the financial year, in June. They 
do not agree that they suggested to Ms Hickie that partnership nominations would be considered 
in March 1995. Mr Forbes-Smith stated that he would not support her nomination by Mr Jones as 
a second plaintiff partner. Mr Jones says that he did not think the time was ripe for her 
nomination in November 1994. Mr Harrowell says that Ms Hickie said the firm was not willing 
to have women as partners, which he refuted (she denies saying this). They agree that Ms Hickie 
insisted on the nomination going forward. 
 
3.3.4 At the partners' meeting on 4 November 1994, the notice requirement for nomination of a 
partner was waived, but Mr Jones motion that Ms Hickie be appointed as a non-equity partner 
failed. Some of the partners later approached Ms Hickie and told her that the failure was not due 
to merits and that she had prospects in the firm. Ms Jan Redfern, a partner, says that she told Ms 
Hickie that she was valued, but she would not achieve partnership in the plaintiff practice; she 
should get more involved in defendant work, while keeping the most interesting aspects of her 
plaintiff practice. Ms Hickie says that she told Jan Redfern that she was not sure if she wanted to 
put off having her family until she achieved partnerships. She also told her of her concerns about 
the 13th floor environment.  
 
3.3.5 These events demonstrate that Ms Hickie was intent on advancement to partnership, and 
unwilling to wait or to accept the advice of her colleagues on the best way to achieve this goal. 
They also show that in late 1994 Hunt and Hunt wanted to keep Ms Hickie's services and that 
they took steps to reassure her that she had a future with the firm. 
 



3.4 Nomination for contract partnership, June 1995 
 
3.4.1 In January 1995, some months after Ms Hickie had begun CTP defendant work, Graham 
Jones gave her another very favourable appraisal. He indicated to her that she would be offered a 
partnership in the near future. Ms Hickie was anxious for this to proceed as soon as possible. She 
had become pregnant in December 1994, but she delayed conveying the news "as I was deeply 
concerned that in view of the attitudes and composition of the Partnership and its history with 
former female partners and associates, the pregnancy would negatively impact on my promotion 
to partnership." Ms Hickie said that she expected the nomination to be dealt with in March, and 
thought that the March 1995 meeting of partners was postponed several times. The respondent 
denies that there were any delays claiming that a meeting of partners held on 11 March was for 
other matters. I am not satisfied that there was any delay in the usual partnership procedures, but 
little hangs on this. 
 
3.4.2 In April 1995 Ms Hickie was nominated for appointment as a contract partner. A 
significant reason for the nomination by Mr Forbes-Smith and Ian Craig was the increasing 
volume of CTP work and Mr Forbes-Smith's need for a second partner in this area. When the 
motion for her appointment as a partner was scheduled for consideration at a partners' meeting to 
be held in June 1995, Ms Hickie advised the partnership of her pregnancy . 
 
3.4.3 At the time of Ms Hickie's nomination, most of her files were still in the plaintiff area. 
However, her defendant CTP work had grown. She had 325 files, (as compared with 251 one 
year before) and projected hours of 1200. Her practice had changed from 92% plaintiff and 8% 
defendant litigation in June 1994 to 73% plaintiff and 27% defendant litigation by April 1995. 
Up to April 1995 Ms Hickie had opened 82 CTP and 31 other files. The written nomination, 
dated 27 April 1995, shows that Ms Hickie's earnings had increased. Her fees earned for that 
current year, ending 30 June 1995 were projected to be $500,000 (compared with $460,000 to 
30.6.94). 
 
3.4.4 The nomination lists her capabilities in this order: 
 
* good lawyer * experience in both Plaintiff and defendant litigation. * experience in CTP, 
public liability, workers' compensation, etc. * experience in Catastrophic Injuries * proven fee 
earner * proven hard worker * developed significant practice in the Plaintiff area * AAT 
experience, C.5 * needed as partner in CTP area as an investment for the future. 
 
3.4.5 The tenor of the proposal was that a new partner was needed in the CTP area, as it was 
saturated with files. No marketing had been carried out, "other than the performance on the files" 
because of the volume of new work. Mr Forbes-Smith could not handle all the work let alone the 
marketing and development of C.2 and C.1. The proposal emphasises Ms Hickie's good 
relationship with C.1, and her potential as a solicitor with expertise in catastrophic claims. The 
reasons why Mr Forbes-Smith thought that she should be supported as a partner and not a highly 
paid associate were stated as being: 
 
(a) she could take over more responsibility for C.1 and allow me more marketing time. 
 
(b) as a partner we have more opportunity to sell her in the area of catastrophic claims, where 
significant fees are possible . . . 
 
(c) Hunt and Hunt would be able to sell the service to C.1 as one where partners do the work. 
 
It was firm policy to have more than one partner to do the work. They could not afford to poach 



another CTP partner from another firm 
 
3.4.6 Although at that time it was not certain that Hunt and Hunt would remain on the panel of 
C.1, the proposal said that the firm should have faith in Ms Hickie either to develop C.1 or other 
CTP work and that: 
 
"her inclusion on the letterhead as a partner will assist us in remaining on the C.1 panel."  
 
Confidence was expressed in Ms Hickie: 
 
"I do not believe that she is someone who will sit back and relax once she is made a partner. She 
will be even more determined to prove herself and develop that $1,000,000 practice." 
 
3.4.7 Because of the increasing volume of CTP work, Mr Forbes-Smith, Ms Hickie and S, an 
associate working in the CTP area, had taken on additional solicitors in the first half of 1995. Ms 
Hickie's relationships with her staff and her ability to manage staff are an issue in the case and 
are considered in more detail below. Mr Forbes-Smith says that he was aware of staff problems 
at the time of Ms Hickie's nomination, but thought that Ms Hickie was angry at her lack of 
promotion and that these problems would be overcome when she became a partner. He thought 
that she would mature into the position, despite the problems. Mr Forbes-Smith says that he 
mentioned to Ms Hickie that the firm knew of these problems; Ms Hickie denies this. The 
written nomination put to the partners by Mr Forbes-Smith and Ian Craig, dated 27 April 1995, 
does not refer to any problems Ms Hickie may have had at the time. There is evidence, however, 
that staff problems were mentioned at the partners' meeting. 
 
3.4.8 On the basis of the nomination it can be inferred that in June 1995, eight or nine months 
after her move to the 13th floor, Ms Hickie was valued by the firm, and her appointment as a 
contract partner was seen to be in the interests of the firm, primarily because of her skill and 
experience in the area of CTP, and because she was a proven worker who had developed a 
significant practice in the Plaintiff area. Hunt and Hunt, and in particular Mr Forbes-Smith, 
wanted her as a partner so that the firm could market the fact that she was doing CTP work as a 
partner and so that the firm could gain more CTP work, especially from C.1. If there were any 
doubts about her staff management, these seem to have been offset by the positive points 
mentioned. 
 
3.5 decision to make Ms Hickie a non-equity partner, June 1995 
 
3.5.1 The Partners Meeting of 17 June 1995 agreed that Ms Hickie [and J ] would be made non-
equity partners for a period of 12 months from 1 July 1995, at the salary of $110,000. 
 
3.5.2 Mr Harrowell telephoned Ms Hickie to inform her of the offer. She saw him on Monday 19 
June. Mr Harrowell told her that her appointment was for twelve months from 1 July 1995 to 30 
June 1996 and that she would be reviewed in March 1996. There was a discussion about 
performance, budget and maternity leave. Mr Harrowell said that the firm would adjust her 
salary to cover her period of maternity leave and suggested she discuss the arrangements with Mr 
Craig, so that they could be incorporated in the standard letter of appointment. Mr Harrowell told 
her that Hunt and Hunt was flexible about maternity leave and that she should speak to Jan 
Redfern, the only other female partner, about maternity leave arrangements, part-time work, 
budgets and remuneration. Disputed details of the discussion are considered later. 
 
3.5.3 Ms Hickie had discussions with Ms Redfern. There are differing accounts of the 
conversation. Ms Redfern states that she herself was concerned because Ms Hickie had 



suggested she would work from home after her maternity leave. She told Ms Hickie that she 
needed to be in the office, to be seen and to know what is going on and that she should try to get 
more involved in the team. Ms Hickie did not recall the conversation in the same terms and 
denied saying that she did not need to know what was going on in the office or that she did not 
mix with most of the staff. Ms Hickie had on an earlier occasion expressed her concerns to Ms 
Redfern about the environment on the 13th floor. Ms Redfern does not mention this, though she 
states that she was concerned about Ms Hickie's attitude to the firm and the CTP group. 
 
3.6 The terms of the contract partnership ? 
 
3.6.1 There is an issue as to what was understood about Ms Hickie's position at the end of the 12 
months period of her contract partnership. The nomination (which Ms Hickie claims not to have 
seen) was for a period of 12 months to 1 July 1996, "with a view to being offered equity at that 
time". The written contract, set out in a letter dated 11 August 1995 signed by the Chairman Jim 
Harrowell says (in paragraph 20): 
 
"Your position will be reviewed in March 1996. The range of options for the firm will be either 
to terminate the contract at 30th June 1996, offer a further term as a contract partner, or, offer 
you a partnership in the firm."  
 
3.6.2 The letter of appointment, or contract of employment as a contract partner, also covers 
rights and obligations, duties, share of profit/expenses, taxation, meetings, indemnity, annual 
leave, special leave, review of contract, etc. The written terms of Ms Hickie's appointment as a 
contract partner were standard, with the exception of maternity leave. The agreed arrangements 
concerning maternity leave were incorporated into it. 
 
3.6.3 There was a delay in completing the letter, because of changes concerning tax deductions 
for car parking and portable phones. It is not disputed that Ms Hickie did not see her letter of 
appointment which was dated 11 August 1995 until December 1995 during her maternity leave. 
She signed it on 17 January 1996. She claims to have a different understanding of the effect of 
the contract. 
 
3.6.4 Ms Hickie says that she understood from her discussion with Mr Harrowell on 19 June that 
at the end of twelve months, there would be only two options, either to continue as a contract 
partner or proceed to equity partnership. She agrees, however, that he told her that the 
appointment was for twelve months from 30 June 1995 and that she would be reviewed in March 
1996. Her evidence is that Mr Harrowell told her to relax and enjoy her pregnancy, and not to be 
concerned about performance or budget over the next 12 months. Mr Harrowell says that he 
advised her of the options which are set out in paragraph 20 of the letter of appointment and that 
these included non-renewal. His evidence is that Ms Hickie told him she might want to review 
her own position at the end of 12 months. He denies telling her not to be concerned about budget, 
saying that he told her to be flexible about the details of her maternity leave. 
 
3.6.5 Ms Hickie denies that she was ever informed that non-renewal was an option; she insists 
that was not how contract partnership was viewed in the firm. She agrees that she had no right to 
re-appointment and had to perform, but says that she relied on Mr Harrowell's comments. She 
says that she asked about equity partnership, and indicated her concern about the financial 
commitment which might arise, as she and husband were buying a home. According to her, Mr 
Harrowell said that the firm arranged loans for that purpose. Mr Harrowell denied saying this; he 
suggested only that she speak to firm's bank who would favourably consider applications. Also 
he told her that being a partner might not be easy. Managing people could be a problem; as a 
partner she would have to make hard decisions about staff. 



 
3.6.6 Mr Forbes-Smith said that, in May or June 1995, prior to Ms Hickie's appointment he had 
discussed with her the nature of a contract partnership and told her that one of its purposes was to 
enable a person's performance to be assessed by the firm in that role. According to him, Ms 
Hickie said that she would also assess the firm. Ms Hickie denies that she was informed in this 
way or that she understood the contract partnership to be an opportunity for assessment. She also 
denies having seen her nomination document. 
 
3.6.7 Mr Forbes-Smith also said that after Ms Hickie was appointed he explained to her what 
partnership meant: she would have her own cell, with her two junior solicitors, plus P and two 
administrative staff; she would have a cell budget. He also explained generally about practice 
development. Ms Hickie denies that she was told initially that she would have her own cell and a 
separate profit centre. She says that she herself asked to have her own cell budget, though some 
new files still appeared in Mr Jones cell.  
 
3.6.8 The complainant asserts that she was led to believe that her contract partnership would be 
followed either by an equity partnership or possibly by a further term as a contract partner. That, 
she claims, was how contract partnerships were regarded and usually proceeded. The respondent 
submits, on the other had, that Ms Hickie knew before her appointment the nature of a contract 
partnership and understood or ought to have understood all the possible outcomes including non-
renewal. 
 
3.6.9 In so far as it is necessary to make a finding on the issue, I accept that it is more probable 
than not that Mr Forbes-Smith discussed with Ms Hickie the nature of her role as a contract 
partner, and that Mr Harrowell mentioned, however briefly, all the options to her at the end of 
the term, including the possibility of non-renewal. It is likely that in June 1995, as Ms Hickie 
was about to assume her new role, neither he nor Ms Hickie gave much attention to non-renewal 
as a possible outcome. Even though Ms Hickie did not receive a copy of her contract for some 
time, I cannot accept her assertion that by the time she signed it she did not know that non-
renewal was a possibility. She may have thought non-renewal was an unlikely outcome, but she 
cannot be said not to have understood the terms of the letter; she raised no query on it. 
 
3.6.10 Another issue is whether Ms Hickie understood and accepted that on her appointment as a 
partner she would be expected to diminish her plaintiff work and take on an increasing amount of 
defendant work. The respondent submits that it is clear on the evidence that she was appointed as 
a CTP insurance partner to do defendant work. Ms Hickie, on the other hand asserts that she did 
not understand that she would be required to relinquish her plaintiff work or that CTP would 
become the main focus of her work. She expected to be the second CTP partner and still keep her 
plaintiff work. She preferred plaintiff work and did not agree that she would have no new 
plaintiff work. Mr Jones shared her preference for plaintiff work. She thought that if she worked 
hard and put in `the hard yard', she would be given the privilege of an offer of partnership. She 
said that she thought that she had already proved her ability, but she agreed that she did need to 
develop in the CTP area and raise her profile with C.1 and C.2. 
 
3.6.11 It is clear from the evidence, and is not disputed, that Ms Hickie knew that she could not 
achieve partnership solely as a plaintiff lawyer. Hunt and Hunt did not want to increase the 
plaintiff practice and they did want to increase their defendant CTP insurance work. Ms Hickie 
knew this. She was accepted as a partner because she was nominated by Mr Forbes-Smith in 
respect of CTP defendant work. 
 
3.6.12 I am of the view that Ms Hickie should have been aware of the expectation of the firm 
that she would gradually replace her plaintiff work with defendant work. I accept that she 



remained committed to plaintiff work, and did not want to abandon it. In some respects Ms 
Hickie had been put into a very difficult position in that she was expected to work in two 
separate areas, maintaining a substantial plaintiff practice and at the same time becoming the 
second partner in the CTP area. She believed that she could continue to work in both areas. Had 
events worked out differently, she may have been able to do this for some time, but her position 
was dramatically changed before the end of the year. 
 
4. JULY - DECEMBER 1995: ISSUES RELATING TO MS HICKIE'S PRACTICE 
BEFORE AND DURING HER MATERNITY LEAVE 
 
4.1 Staff relationships 
 
4.1.1 The respondent has submitted that Ms Hickie's deficiencies in regard to staff management 
were among the factors that justified their decision to remove part of her practice and ultimately 
not to renew her contract. 
 
4.1.2 When Ms Hickie moved to the 13th floor to take up the CTP work her staff included C, her 
admin assistant, AB, a junior admin and P a paralegal. In addition, a number of junior solicitors 
had worked for her at various times before and after the move. Four of these solicitors gave 
evidence about their relationship with Ms Hickie. To protect their identities, very brief and 
general descriptions are given. 
 
4.1.3 A solicitor, L, who worked for Hunt and Hunt from 1992 to 1995 as a junior was called by 
the respondent to give evidence. She mainly worked with Mr Jones until 1994, and during that 
time she did a small amount of work for Ms Hickie. She considered Ms Hickie to be rude and 
aggressive and says that she did not want to work with her. She blamed Ms Hickie for a poor 
review that she got from Mr Jones in May 1994. Mr Jones says he was entirely responsible for 
the review, though he agrees that Ms Hickie was critical of L. L eventually went to work for Mr 
Harrowell towards the end of 1994 and left the firm in 1995. Both Mr Forbes-Smith and Mr 
Harrowell say that L complained to them about Ms Hickie but neither of them raised this with 
her at the time. I attach little weight to L's evidence. She did not impress me as a witness and her 
connection with Ms Hickie was of relatively short duration. 
 
4.1.4 M, a solicitor, worked for Ms Hickie on level 13 from late 1994 until about May 1995. She 
had previously worked for Mr Jones on level 15. Her view of Ms Hickie was that she was 
unhelpful, demanding and critical and that she expected M to take too much responsibility 
without adequate explanation, direction or encouragement. M complained to Mr Jones, to Mr 
Forbes-Smith and to Mr Harrowell. Ms Hickie agreed that Mr Forbes-Smith had raised M's 
complaint with her, though she did not agree with it. Her view was that there were plenty of good 
solicitors and that the firm should not put up with those not good enough. She agreed that Mr 
Forbes-Smith said that it was her responsibility to train and supervise solicitors. After M went 
back to level 15 to work with Mr Jones, he asked Ms Redfern to help resolve problems 
concerning M and P. In assessing M's evidence I take into account her later problems with P, and 
that her evidence appeared to be somewhat affected by the clash of personalities and 
antagonisms which had developed during her time with Hunt and Hunt. 
 
4.1.5 R, a solicitor, started in Hunt and Hunt with Mr Jones. She joined Ms Hickie's cell early in 
1995, while M was still there. She worked on both plaintiff and defendant files. She states that 
she was aware of conflict between Ms Hickie and M and tried to keep out of it. Ms Hickie was 
highly critical of M. R considered Ms Hickie to be over-critical, demanding, destructive and 
negative and her evidence elaborated on these matters. R thought that matters deteriorated after 
O joined Marea's group. I had some reservations about R's evidence. I take into account the 



evidence of Ms Hickie and Mr Forbes-Smith about R and their difficulties in dealing with her. 
My impression is that she underplayed her own involvement in the altercations she spoke about. 
 
4.1.6 O, a solicitor, joined Hunt and Hunt in about May 1995 to work with Ms Hickie on level 
13. She thought Ms Hickie was unhelpful and highly critical, unwilling to admit error. She 
contrasted working for Ms Hickie with working for Mr Jones and Mr Forbes-Smith which she 
had enjoyed. O was aware of tensions between Ms Hickie and R. I found O to be an impressive 
witness, and I accept her evidence. 
 
4.1.7 Ms Hickie had been involved in the interviews to employ R and O in the first half of 1995. 
She agreed that she was responsible to train and supervise them. Ms Hickie said she set high 
professional standards, and expected this from staff. She had a good opinion of O, but had 
serious doubts about R, and was also critical of M. 
 
4.2 Practice management prior to maternity leave, July - September 1995  
 
4.2.1 Ms Hickie was due to take maternity leave in September 1995. Considerable evidence was 
given about certain problems that arose concerning the management of her practice and her staff 
during her leave. These problems led to acts and decisions which Ms Hickie claims to be 
discriminatory. 
 
4.2.2 The arrangements for Ms Hickie's maternity leave were settled on 11 July 1995 at a 
meeting between her, Ian Craig and Mr Forbes-Smith. There is no significant conflict about this. 
Her plan was to take 3 months off work after the birth, then work three days per week. During 
the financial year, she would work 2 1/2 months full time, take 3 months leave and then work 6 
1/2 months part time. She would be paid 3 months as half-draw and 9 months on full draw. She 
indicated a budget of 900 hours (noting most partners were on 1100 hours). On this basis, her 
salary was apportioned as $96,250; this would be paid by equal instalments on a monthly basis. 
If she did not achieve personally 900 billable hours prior to 30 June 1996 the amount might be 
reviewed and she might be required to reimburse the firm by way of adjustment. The timing of 
her leave was to be approved by the insurance manager (Ian Craig). Mr Craig suggested that as 
courts were in recess she should not return until January 1996. Ms Hickie's letter of appointment 
as a contract partner sets out the maternity leave arrangements; they are also recorded in a file 
note by Mr Craig. 
 
4.2.3 From about May 1995 Ms Hickie's staff consisted of two junior solicitors, R and O, a 
shared para-legal - P, a senior admin assistant - C, and a junior admin assistant - AB. R and O 
gave evidence that there were tensions between them and the other staff and between them (R 
and O) and Ms Hickie. Ms Hickie denies that there was any tension between her and O, but 
agrees that she had arguments with R, loud ones, before she went on leave. [Other partners were 
aware of these tensions, see below]. Ms Hickie met with her staff weekly to discuss issues 
relating to her practice. A meeting of Ms Hickie's cell was held in August 1995 to discuss some 
of the tensions in the group. There were problems about court listings and concerns of O and R 
that C and P had taken away files they were working on and had been reluctant to do their work. 
According to O, C and AB attacked R at the meeting, and nothing was resolved. 
 
4.2.4 In September 1995, at the time she went on maternity leave, Ms Hickie had a mixed 
plaintiff and defendant practice which consisted of 240 plaintiff files and about 20-30 defendant 
files from C.1 and C.2. In order to manage these files during her absence, she allocated 120 
plaintiff files each to O and R, the C.1 files to O and the C.2 files to R. To avoid conflicts of 
interest, O and R were to be supervised by Mr Jones in relation to the plaintiff files and by Mr 
Forbes-Smith in relation to the defendant files 



 
4.2.5 Ms Hickie prepared a detailed practice management manual for the guidance of her staff. 
Mr Forbes-Smith thought it good. Her e-mail memorandum of 9 August (addressed to O, R and 
P) set out her practice directions for her group. This memorandum is very precise and somewhat 
rigid in tone. It shows her intention to maintain a tight control over procedures affecting the files 
in her cell. Her further memorandum of 24 August is similar in tone, and lays down strict 
procedures for her staff in regard to court allocation procedures. O and R complained to Mr 
Forbes-Smith about this. 
 
4.2.6 On 28 August, Mr Forbes-Smith set out in a memo his understanding of what was to occur 
during Ms Hickie's forthcoming leave. He envisaged that he would need more involvement in 
Ms Hickie's practice, as he did not want O and R to speak direct to C.2 or C.1 in significant 
matters. He thought that there was a lack of teamwork and wanted O and R to be involved in the 
court allocations of the CTP cell. He and S would open new CTP files, not O and R as he did not 
think they were able to do it. Alternatively, Ms Hickie could open files at home. A point to note 
here is that Mr Forbes-Smith was aware that O and R needed supervision, and that he would 
have considerable responsibility for Ms Hickie's practice during her absence. 
 
4.2.7 A further memo from Ms Hickie, apparently of 4 September [but possibly issued before 28 
August] sets out her instructions concerning court allocations. C, her administrative assistant, 
was to have sole responsibility for this; she was to tell O and R what was required and seek Ms 
Hickie's instructions if necessary. O and R were upset by this memo and objected to the fact that 
C was given responsibility to allocate their court work. They both considered that this 
arrangement was inappropriate for the relationship between professionals and non-professionals. 
They wanted to leave. 
 
4.2.8 On 6 September, just before she left on maternity leave, Ms Hickie carried out appraisals of 
O and R. These appraisals indicate that Ms Hickie expected a great deal of her staff. They assess 
O and R in the low range and make a number of critical comments; they also acknowledge 
positive points, especially in the case of O. In the case of R, however, Ms Hickie commented that 
she "needs to work on lifting her standard of work, needs to learn to deal with stress etc. needs to 
apply her enthusiasm and generally happy nature in a less abrupt and positive way so that clients 
feel as though they are treated as individuals and all matters are being looked at in detail... this is 
a warning for R to need to lift her performance." 
 
4.2.9 R was extremely upset by the appraisal, which she considered unfair. She complained to 
Mr Craig that Ms Hickie had given her an oral warning. Mr Craig told R she did not have to 
accept this and later told Ms Hickie that R's performance did not warrant a warning, and that 
there was a process for giving a warning which she had not followed. Ms Hickie said she did not 
know the procedure; she thought partners could deal with staff as they wished. She was shown 
the partnership deed, which says that a partner may not engage, dismiss or vary the terms of 
employment of any employee of the group without prior consent of the Executive; she claims not 
to have seen it before. Ms Hickie agreed that the situation in regard to her legal staff was not as 
she wished on the day she left, but she thought that she had done what was necessary so that 
things did not completely blow up. 
 
4.3 Problems during maternity leave 
 
4.3.1 Ms Hickie left for her maternity leave on 18 September 1995. Her son was born on 27 
September. She says that no one from the firm contacted her except Mr Jones who came to see 
her in hospital and Mr Hunt, who wrote to her. Ms Hickie states that during her absence she did 
not know of any problems or criticisms of the arrangements she had made for her staff or her 



practice, and that no alternatives were suggested or changes made. 
 
4.3.2 Matters did not go well in Ms Hickie's cell during her absence. R and O decided to make a 
formal complaint to Ian Craig about Ms Hickie one week after she went on leave. Their main 
concerns were the court allocations and the review of R. The tensions between the solicitors R 
and O and the administrative staff continued. According to R and O, C would not work for them. 
P and C continued to take their files without explanation. R complained that C and AB would not 
take messages. When Ms Hickie telephoned the office, her messages were relayed to O and R by 
C or P. At one point there was an argument between R and AB; the matter was referred to AO, 
the human resources manager. C and AB were moved away from the cell after some incidents, 
then, according to O, things improved. 
 
4.3.3 O ultimately left the firm on 14 December 1995 for another job. R tried to get another 
assignment in Hunt and Hunt but there was no other place. She left Hunt and Hunt in January 
1996 before Ms Hickie returned. It is clear from the evidence that neither O nor R were willing 
to work with Ms Hickie on her return from leave, and that this was a major factor in their 
decision to leave Hunt and Hunt. 
 
4.3.4 Ms Hickie says that a few weeks after the birth of her son, C contacted her at home to say 
that there were problems between R and the junior AB, and that O was also unhappy. Later she 
was told that R had left the firm. She says she was not aware of the difficulties until then, as 
neither Mr Forbes-Smith nor Mr Craig had contacted her. 
 
4.4 The December 1995 meeting 
 
4.4.1 Ian Craig contacted Ms Hickie around the end of November to arrange a meeting at the 
office on 1 December to discuss problems with her practice, in the management of files and staff 
relationships. Mr Jones, Mr Craig, Mr Forbes-Smith and Ms Hickie were present. According to 
Mr Forbes-Smith other factors, such as the increase in CTP work and some problems he was 
having with C.2 also made the meeting necessary. The partners told Ms Hickie that there were 
problems with O and R working together, managing matters in court or when there was a lot of 
mail. She was also told of the conflict between R and C. Mr Forbes-Smith told her that R drove 
him mad, wanting supervision daily. O was about to leave, and R was not willing to work with 
Ms Hickie again. Ms Hickie told them that she had given R a warning before she went on leave. 
Ms Hickie says that she was not aware of difficulties until then, although C had told her of 
problems with R. She thought that O had accepted another, better, offer and she regretted losing 
her. 
 
4.4.2 In view of the fact that Ms Hickie's solicitors were about to leave, the suggestion was made 
by the other partners to reduce her practice. The proposal was that virtually all her plaintiff files 
would go to Mr Jones. Mr Forbes-Smith would take back the C.2 files allocated to R because the 
client insisted that he do it personally. (Ultimately C.2 made him take back all the files). Ms 
Hickie would come back after her maternity leave to 25 C.1 files. Mr Forbes-Smith proposed 
that on her return she work solely in CTP and give up nearly all her plaintiff work, as had been 
intended. 
 
4.4.3 Ms Hickie says that she did not agree with this proposal and that she wanted to keep her 
plaintiff files, which she had built up over a long time. It was not her understanding that she 
would have to relinquish all her plaintiff work in this way. Mr Forbes-Smith said "surely you 
knew". Ms Hickie asked for a locum to be engaged, or for a senior associate from outside or 
inside the firm to come into her cell to manage her practice until her return from leave in a few 
weeks. Mr Forbes-Smith did not think that the firm could attract a senior plaintiff lawyer, in view 



of their policy against increasing the plaintiff practice. He thought that it would be difficult to get 
a locum in the time available. He also pointed out that no-one on level 13 would work with her, 
to which she responded that she did not want anyone working for him to work for her. Ms 
Hickie's view was that the plaintiff files could await her return and that things could stay as they 
were until then. She said she was prepared to work alone on urgent matters prior to her return in 
January. She says she felt uneasy, as her wishes were not being taken seriously and would not be, 
she believed, unless she returned full time. She felt it had all been decided, and was frustrated. 
She says she told them they could not have removed her plaintiff files if she was not on 
maternity leave. 
 
4.4.4 Mr Forbes-Smith says that his view was that Ms Hickie could not handle her large practice 
working three days a week with no solicitors working for her. His main concern was to ensure 
that the defendant work was properly managed. The transfer of the plaintiff files was Mr Jones' 
responsibility. Mr Jones was also of the view that Ms Hickie should give priority to defendant 
work, as this was why she had been made a partner.  
 
4.4.5 Mr Craig, Mr Jones and Mr Forbes-Smith all said that they thought Ms Hickie had 
accepted the decision, though they were aware that she would have preferred to keep her plaintiff 
files. Ms Hickie denies that she accepted the position, maintaining that her preferred option was 
to retain the plaintiff files. She wanted to retain control and contact with her plaintiff clients. She 
says that she was worried about what she would do with only 25 C.1 files. I am inclined to 
accept her evidence on this point, taking into account the commitment she had to her plaintiff 
work. I note, however, that in several situations Ms Hickie had difficulty in making her own 
view point clear in the face of the opposing views of senior partners. 
 
4.4.6 The recollection of Mr Jones and Mr Forbes-Smith was that Ms Hickie's main concern was 
with costs and financial considerations. Ms Hickie agreed that these were a concern, even though 
she was aware that Mr Forbes-Smith was not interested in financial performance but with 
marketing, getting on with clients and doing their work properly. He told her she would be billed 
for the time she had recorded. 
 
4.4.7 Ms Hickie received her copy of the letter of appointment at the December meeting. Mr 
Craig apologised for the delay. The respondent asserts that Ms Hickie agreed at the December 
1995 meeting to the delay of her March review for six months. She denies this. 
 
4.5 Complaints concerning the changes in Ms Hickie's practice 
 
4.5.1 Ms Hickie complains of discrimination in regard to the changes made to her practice while 
she was on maternity leave. She complains that she was treated less favourably during her period 
of maternity leave than any other partner who has taken a similar period of leave, for in their 
case another experienced or senior solicitor is placed in charge of the persons practice to 
maintain it. She claims that requests to do this in her case were refused. She was treated less 
favourably as her plaintiff practice was transferred to another partners' cell during her absence 
and her defendant CTP C.2 files were also transferred to a different partner's cell. She was less 
favourably treated in that she had to commence practice after maternity leave with virtually no 
file base or work in progress. 
 
4.5.2 The complaints are made on the ground of sex, and all other grounds. As a partner, Ms 
Hickie's claim falls under s. 17 (3)(c), that is subjecting her to a detriment, or s. 17(3)(a) denial 
of a benefit of partnership. [1] 
 
4.5.3 Ms Hickie claims that the transfer of her plaintiff practice to Mr Jones was an act of 



discrimination on the ground of sex as it could not have occurred if she had not been absent from 
work on maternity leave. She claims that maternity leave is a characteristic attributed to women. 
In support of this claim she refers to the evidence of E concerning the removal of her files during 
her maternity leave and the effect on E of the removal of her files. 
 
4.5.4 Ms Hickie claims that as a result of these discriminatory acts: 
 
(a) she was stripped of her practice of years against her will. Not only her Plaintiff files but also 
her defendant C.2 files were removed. 
 
(b) the hours she had worked on transferred files were not billed to her. 
 
(c) she was not treated equally as a partner in these regards, and her requests for alternatives 
were ignored. 
 
(d) she had to start a new practice in difficult circumstances. 
 
4.5.5 Ms Hickie's claims that Hunt and Hunt did not protect her practice during her absence on 
maternity leave as they would have done for another contract partner absent for an equivalent 
period. A difficulty with this claim is that the arrangements for managing Ms Hickie's practice 
were set up by her and agreed by all concerned. Her practice was to be managed by the junior 
solicitors in her cell, with supervision by two partners. The question of employing a locum did 
not arise at that stage, and Ms Hickie did not request it. Had her junior solicitors not left the firm, 
Ms Hickie's practice would most likely have remained intact until her return. The respondents 
submit that the arrangements for Ms Hickie's leave were consistent with leave arrangements 
made for other partners during leave. In most cases a partner had an associate or team able to 
maintain the practice. The evidence on this point was not subject to cross-examination. I am not 
persuaded that there was any discrimination in regard to the arrangements established before Ms 
Hickie went on maternity leave. 
 
4.5.6 When the proposal was made to remove Ms Hickie's plaintiff practice at the 1 December 
meeting, she requested that a locum be brought in or assigned to her practice. She submits that 
the other partners ignored her desire to keep her practice together and to bring in someone for 
that purpose until her return a few weeks later, that no appropriate arrangements were made to 
keep her practice together and that the solution they devised was not in her long term interests. 
 
4.5.7 To establish that the actions of the firm in refusing her request for a locum and in removing 
her plaintiff practice amounted to direct discrimination, Ms Hickie must show: that if a male 
partner were in circumstances not materially different to hers, the firm would employ a locum or 
take other steps to preserve the partner's practice; that she was treated less favourably in that 
comparable steps were not taken for her; and that this was by reason of sex or because of a 
characteristic generally attributed to persons of her sex.  
 
4.5.8 The respondent argues generally that the complainant has not established how the acts 
complained of amount to direct or indirect discrimination within the meaning of the Act. The 
respondent submits in particular that the transfer of Ms Hickie's files was not done by reason of 
sex, or because she was on maternity leave (as distinct from any other absence). The situation, 
they submit, was caused by her own failure to manage staff effectively and to develop a cohesive 
team. They argue that because of staffing problems for which she was responsible and the 
number of files that needed to be serviced, they had to take action in the interests of their clients, 
and that they had no other options but to break up her practice. Ms Hickie, they submit, was not 
the only partner to have her practice varied. 



 
4.5.9 The respondent submits that Ms Hickie caused the problems that had arisen in her team, 
both before and during her absence on maternity leave. Those problems were largely the result of 
her lack of team sense and management skills and her desire to control court appearances in her 
own CTP work. By keeping her work within her group and preventing her staff from being 
involved in Mr Forbes-Smith plan, set out in his memo of 28 August, she was not co-operating in 
the efficient use of resources. She also showed lack of respect for O and R (solicitors) by putting 
her administrative assistant C in charge of their court allocations. Ms Hickie agreed that O and R 
were upset at the system because they did not want to be told what to do by a senior admin, and 
may have felt that they were not respected. The respondent submits that because of Ms Hickie's 
poor management, which resulted in various occurrences, R and O could not cope and wanted to 
leave. 
 
4.5.10 Ms Hickie denies that she was the cause of the problems. Her case is that her instructions 
for court allocations were made to ensure that dates were met and to avoid complaints. They did 
not imply that C should direct the work of the solicitors, but were to avoid further problems of 
conferences not attended to. She wanted all the plaintiff court allocations to be kept in her cell, 
not because of billing but because she wanted a person familiar with the file in court. It was 
consistent with her approach to her practice to regard clients' interests as paramount. However, 
she says she was not rigid on all matters. As Ms Hickie did not have many defendant files, it is 
submitted that there was no great need for her cell to take part in Mr Forbes-Smith's allocation 
system. Ms Hickie also submitted that while she was away on leave, the problems in her cell 
should have been dealt with by Mr Jones and Mr Forbes-Smith.  
 
4.5.11 Ms Hickie seems to have had a rather rigid management style; there is a somewhat abrupt 
tone about her memos. No doubt she considered her approach to be the best way to produce 
results and to promote the interests of her clients. But it was not likely to create good-will from 
her juniors. From her evidence it appears that Ms Hickie was reluctant to spend time building up 
social relationships with colleagues and juniors. Her dependence on C to oversee the court 
allocations can be explained by their well established working relationship, and by the fact that C 
appears to have been experienced in working in the plaintiff practice. Nevertheless she concedes 
that it caused upset to O and R. 
 
4.5.12 I am inclined to agree that the events that occurred during Ms Hickie's maternity leave 
were contributed to by her staff management style. But it would be unfair to regard her as solely 
responsible for the problems that arose. She had concerns about R's competency which led to the 
poor appraisal. She had conveyed her doubts about R to Mr Forbes-Smith before she went on 
leave. He had already made it clear that O and R were not to open files or to deal directly with 
claims officers in important matters, and that they should be part of his court allocation system. 
He later had problems with R, who he said drove him mad with her constant seeking of 
supervision 
 
4.5.13 Ms Hickie may have been inept in dealing with staff, but Hunt and Hunt were aware of 
this when she was made a partner, and yet they did little if anything to counsel or train her in this 
apart from occasional admonitions from Mr Forbes-Smith. Also, when Ms Hickie went on leave 
for more than three months, Mr Forbes-Smith and Mr Jones accepted responsibility for the 
management of her practice. They had an opportunity to resolve any problems or to find 
alternative solutions in her absence. However, they took no steps to introduce change in this 
period, even though they encountered problems, especially with R. They now insist that it was all 
Ms Hickie's fault. Ms Hickie also claims that Mr Forbes-Smith did not inform her fully about the 
departure of R and O. Nor did he discuss his concerns about staff relations with her in a 
constructive way. 



 
4.5.14 The staff problems are relevant to the extent that they bear on the question of 
discrimination. They did in fact contribute to the problems dealt with at the December 1995 
meeting, and may have limited the options available to the firm at that time. The respondent 
submits that it was not possible to secure another solicitor to maintain Ms Hickie's practice until 
her return. An outside solicitor could not be recruited as the matter needed to be dealt with 
urgently. In any event there would be no prospects in the firm for any plaintiff solicitor who 
might be brought in from outside, because of the firm's policy. No solicitor in the firm was 
willing to work with Ms Hickie, nor did she want any of them. 
 
4.5.15 Ms Hickie, however, asserts that soon after her files were returned to Mr Jones, H45 a 
solicitor working in another section of Hunt and Hunt went to help him with them. She maintains 
that if Mr Jones were able to manage the files with the assistance of a junior solicitor under his 
direction, they could have stayed in her cell on the same basis. 
 
4.5.16 The respondent submits that it had an obligation to ensure that the firm's clients were 
protected and that conflicts did not arise. It was entirely consistent with Ms Hickie's role as CTP 
partner that she was left with CTP files for C.1 and some medical negligence files. Ms Hickie 
would be working two to three days per week, and the firm took into account that she could not 
manage the large plaintiff practice on a part time basis without solicitors working for her. 
 
4.5.17 The respondent submits further that the Ms Hickie has not established that the reason for 
the transfer of her files was because she was on maternity leave. It is not necessarily 
discriminatory to take a decision just because the absence which prompts the decision is as a 
result of maternity leave. The same consequences may arise from other absences (the respondent 
refers to Steele v Csr Health 1996 EOC 92-850). They submit that in the circumstances the 
reason for Ms Hickie's leave is irrelevant (McNelis v University of Melbourne 1993 EOC SS92-
487). If she had been absent on any other ground the same consequences would have followed. 
In support of this submission they argue that other partners in Hunt and Hunt had lost all or part 
of their practices for reasons consistent with good management. The claim of E that her files had 
been removed during her maternity leave had been refuted by Mr Craig. 
 
4.5.18 The respondent submits that Ms Hickie suffered no detriment, as the reduction of her 
practice gave her an opportunity to focus on her work as the second CTP partner. As to Ms 
Hickie's concern over financial performance, the respondent submits that Mr Forbes-Smith told 
her that time recorded to her would be billed to her. In any event, they submit that it is irrelevant 
to the question of discrimination whether there was any reduction in the flow of fees; there was 
no detriment in regard to fees or otherwise which falls within the Act. The respondent also 
claims that it was irrelevant to the question of discrimination whether or not Ms Hickie agreed 
with the transfer. In any event, the respondent submits that the matters were discussed with Ms 
Hickie, and that she agreed. Mr Forbes-Smith, Mr Craig and Mr Jones believed she had agreed 
and had no recollection of any disagreement. 
 
4.5.19 Ms Hickie's claim is that the transfer of her plaintiff files amounted to less favourable 
treatment within the meaning of the Act. It is not disputed that the files would not have been 
removed if she had not been absent on maternity leave. The issue is whether in failing to take 
steps to keep her practice together Hunt and Hunt treated her less favourably than a male partner 
in a similar position, and whether this was by reason of her sex, or characteristics attribute to 
women. 
 
4.5.20 The basis of Ms Hickie's claim of direct discrimination is that if the same situation had 
occurred to another partner, a solicitor would have been put in charge of the practice or other 



steps taken to maintain it for the partner. The difficulty is to define the male person with whom 
she should be compared, for the purposes of s 5 (1). If one compared Ms Hickie with a male 
partner who was absent for some weeks and whose legal staff had left, for whatever reason, it 
might be reasonable to infer that temporary arrangements would be made to maintain that 
partner's practice and that reasonable steps would be taken to that end, such as assigning a 
solicitor from inside the firm or from outside.  
 
4.5.21 But Ms Hickie's situation was more complicated in that she was not only absent, but 
intending to return to part time work. The work-load in her practice appears to have been more 
than could be maintained by one person working part time. This appears to have been a factor in 
the decision. Ms Hickie submits that not enough was done to bring in another solicitor to help 
her, and that it was never suggested that H45 might be available to work with her. There could 
have been other options, such as a partial reduction in her plaintiff practice, but it does not 
appear that this was considered. While it can be argued in hindsight that this or other options 
may have been available or should have been considered, it is difficult for Ms Hickie to establish 
that a male partner in the same or not materially different circumstances would have been treated 
more favourably. 
 
4.5.22 Ms Hickie would also have to show that the removal of her practice was done by reason 
of her sex, or a characteristic pertaining to women. In this regard Ms Hickie claims that it was 
because she was on maternity leave, rather than for any other reason, that her plaintiff practice 
was removed, and that maternity leave is such a characteristic. Ms Hickie claims support in this 
from the evidence of E concerning the removal of her files during her maternity leave. This 
evidence was disputed and is inconclusive. In any event the evidence of motivation is unclear. 
The respondent submits that taking maternity leave is not a characteristic within the meaning of 
the Act because it does not relate to all or to nearly all women. Nevertheless, the protection of 
maternity and maternity leave is provided for in the Convention on the Elimination of All Forms 
of Discrimination Against Women, articles 4 (2) and 11 (2) and, despite the fact that Australia 
has a specific reservation in respect of paid maternity leave, the inclusion of these provisions 
recognises the widespread significance of maternity leave for women. Bearing in mind the 
objectives of the Act, I incline to the view that taking maternity leave is a characteristic 
appertaining generally to women or generally imputed to women. However, I do not think that it 
has been substantiated that any of the alleged acts of discrimination were committed by reason of 
Ms Hickie's maternity leave.  
 
4.5.23 In my view the respondent had mixed motives in the December 1 decision. The policy of 
the firm was to move Ms Hickie entirely into the CTP area. This was explained by the 
respondent in its early reply to Ms Hickie's claim: 
 
"The firm has a strategy to build the insurance groups' client base, and has been successful. 
Insurance companies take a position that lawyers doing their work should not act against them 
and accordingly this has required us to take a strategic decision to reduce our Plaintiff's Practice. 
It was in order to build up on CTP that Ms Hickie and Mr Jones transferred their skills from 
plaintiffs to insurers. Ms Hickie's nomination was with the intention that she would become a 
second CTP partner, and this meant she would have to relinquish her plaintiff practice. There 
were also financial concerns about the Plaintiff practice, eg it does not make money, and sparks 
off negligence claims."  
 
The respondent asserts that Ms Hickie knew the strategy, was aware of the conflicts, and that the 
overall plan was for her to become a CTP partner, that she was promoted and included in C.1 
tender for this purpose. The respondent's view is that Ms Hickie was in no different position to 
other solicitors who have had to change practice for the firm. The treatment of Ms Hickie is 



consistent with what has happened to other partners. The firm has to serve clients, and no one 
can act properly if there is a conflict. Ms Hickie they submit was unwilling to accept the majority 
view of her department, as to where its practice development energies should be directed. Mr 
Jones is as much if not more affected but, according to the respondent, he accepted the majority 
view. 
 
4.5.24 It can be inferred from this and from Mr Forbes-Smith's letter of 17 January that Mr 
Forbes-Smith used the opportunity which was presented in December 1995 to direct Ms Hickie 
into the CTP defendant area. He stated that at the meeting his concern was the CTP work, not the 
plaintiff work. At the same time, it must be pointed out that Ms Hickie had, for some time, been 
running a combined practice, and this had not been considered as a matter of concern needing 
urgent attention. Mr Jones, for example, was permitted to continue with his plaintiff work, even 
though the firm wanted him eventually to give more attention to defendant work. In other words, 
it is reasonable to suppose that if Ms Hickie had not lost her staff and was not intending to return 
to part-time work, she would have been permitted to continue with her mixed practice for a 
further period. So that the policy outlined cannot be seen to have been a pressing need in 
December 1995.  
 
4.5.25 I suspect that the firm might have made some efforts to maintain the practice of a male 
partner until his return, even if, in the long run, it was their policy to wind down the plaintiff 
practice. I suspect that other options, such as a partial or temporary reduction of practice would 
have been considered. The difficulty is that there is little on which to base a finding that a man 
with similar staffing problems and with the intent to work part-time would have received more 
favourable treatment than Ms Hickie or that the fact that she was on maternity leave rather than 
on leave for other reasons was a factor in the decision. The policy concerning the reduction of 
plaintiff work and Mr Forbes-Smith's concerns about the growing volume of CTP work make 
such a finding particularly difficult. There is little if any material from which I could draw an 
inference that a male partner would have been treated differently or more favourably in a 
comparable situation. The claim of less favourable treatment in regard to the removal of Ms 
Hickie's files has not been made out. 
 
4.5.26 Ms Hickie's claim of indirect discrimination is that she was required to comply with a 
condition, namely, that to conduct her existing practice she must be at work full time and not 
take any period of maternity leave, this being a condition that more men could comply with, 
which was not reasonable, and which she could not comply with. This claim relates to the events 
of 1 December and falls under the Act as it was before the amendments came into force in 
December 1995. 
 
4.5.27 In regard to Ms Hickie's claim of indirect discrimination, the respondent submits that the 
transfer of Ms Hickie's files was not an act of indirect discrimination. The "requirement to be at 
work full time (and not on maternity leave)" was not a requirement for the purposes of s 5 (2) 
and was not imposed in fact or by inference: Hunt and Hunt had made arrangements for Ms 
Hickie to work part-time for a year, and had agreed to her maternity leave. Alternatively they 
argue that if there was a requirement it did not disadvantage women rather than persons taking 
time off work; or that it was reasonable because it recognised that the needs of the client come 
first, because they had agreed not to consider Ms Hickie's ability to make budget, because she 
had a practice to return to and to build up and because of the disintegration of her team. Their 
earlier submissions on the options available to them are relevant to this issue. 
 
4.5.28 The removal of Ms Hickie's practice occurred partly because she intended to work part 
time on her return and could not manage such a large practice without supporting staff. 
Removing her practice, rather than finding other alternatives to maintain it in whole, or in part, 



may have appeared the most convenient option to the firm, and to Mr Forbes-Smith, more 
convenient than dividing her plaintiff work, leaving it temporarily with Mr Jones, or perhaps 
assigning another member of staff to work with Mr Jones until her return to take over. However, 
if part of the motivation was her intention to work part-time, the removal of her practice can be 
regarded as the consequence of her inability to meet a requirement that she work full time or 
manage staff while absent as a condition of maintaining her plaintiff practice. What the firm was 
saying in effect was that because she was not intending to return to full time work for some time, 
they would not make an effort to find other alternatives to support her in maintaining all or part 
of her plaintiff practice, but would remove all of it. Her intention to work part-time after her 
maternity leave was seen as a basis for stripping her completely of work she had built up over 
several years. 
 
4.5.29 The requirement to work full time is, in my view, a requirement with which a 
substantially higher proportion of men comply or are able to comply. In making this conclusion, 
I rely on the evidence of the respondent about the substantial number of women in their firm who 
had periods of maternity leave and part-time work as well as my general knowledge and 
experience of employment in the legal profession. It is a requirement with which the complainant 
could not comply, due to her family responsibilities. 
 
4.5.30 I also consider that the requirement was not reasonable having regard to the circumstances 
of the case. Hunt and Hunt have accepted that women should be able to work part time after their 
maternity leave. In that case, they should have approached Ms Hickie's problem by seeking 
alternative solutions which would have enabled her to maintain as much of her practice as 
possible. The firm should have considered seriously other alternatives. Ms Hickie would return 
in a few weeks and she was willing to work on urgent matters. Part of her practice could have 
been preserved for her with other arrangements.  
 
4.5.31 Ms Hickie submits that she suffered detriment since her lucrative practice was taken 
away. She had to return after maternity leave to a reduced practice. Ms Hickie claims that, 
despite assurances, the hours she had worked were not billed to her. 
 
4.5.32 The respondent denies that Ms Hickie suffered any detriment from this decision, arguing 
that it was her own failure to build up her practice on her return which led to any detriment. They 
deny that they failed to treat Ms Hickie equally as a partner. It is submitted that the firm assured 
her about her financial performance; there was an offer to postpone her performance review. The 
complaint that she had to start a new practice, it is submitted, ignores Mr Forbes-Smith memo 
spelling out how to do it, and is consistent with what happened to other partners. 
 
4.5.33 In my view the loss of her plaintiff practice was a detriment to Ms Hickie. She had her 
practice drastically reduced, and was denied the opportunity to make a smooth transition to 
defendant work at a pace which enabled her to bring to a conclusion her plaintiff files. The 
overall effect was certainly dramatic in terms of her practice and her expectations. Even if there 
was no financial detriment, as to which I make no finding, there was a detriment in terms of her 
personal esteem and professional standing in the firm, in addition to her loss of control over files 
and contact with current clients. The failure of the firm to make any alternative arrangement to 
preserve all or part of her plaintiff practice was a detriment which continued into the future, and 
it ultimately contributed to the circumstances of her non-renewal. 
 
4.5.34 I find that the decision to remove the whole of Ms Hickie's plaintiff practice in December 
1995 was an act of indirect discrimination on the grounds of sex within the meaning of the Act. 
 
4.6 Maternity leave policies 



 
4.6.1 While the absence of proper maternity leave policies is not claimed as a ground of 
discrimination, Ms Hickie submits that the lack of sound maternity leave policies at Hunt and 
Hunt indicates a lack of due attention and regard by the partnership to these important issues of 
personnel management and staff relations. The policies that exist are only informal. Although 
there is scope for flexibility, so far from being a benefit, this, it is submitted, leaves each person 
open to favouritism and decisions based on non-objective criteria. 
 
4.6.2 F and E, solicitors who had been formerly employed by Hunt and Hunt, gave evidence in 
relation to maternity leave. F expressed her concern at the lack of maternity leave policies, and at 
the case by case approach to the issues. She said that in 1994 she had raised her concerns with 
Mr Forbes-Smith and others about the few women who advanced in the firm, the lack of 
maternity leave policies, and lack of opportunities for working mothers. E said that although 
maternity leave was dealt with by the firm on a case by case basis, they had not been flexible 
with her. Maternity leave was unpaid and she had found difficulties in returning to part time 
work after her maternity leave. She felt marginalised, and some of her files had been removed. 
This was denied by the respondent. 
 
4.6.3 The respondent denies discrimination in regard to the arrangements during or following 
maternity leave and submits that the firm has always been flexible in that regard. It is submitted 
that Ms Hickie agreed the arrangements for her own leave with Ian Craig and that those 
arrangements were incorporated in her letter of appointment. No suggestion was made before 
that the arrangements were discriminatory. Maternity leave and part-time arrangements were not 
an issue for the firm, they submit, pointing to the proposal to extend Ms Hickie's Partnership 
without review and their acceptance that part-time arrangements would continue until September 
1996. It was submitted that the firm has a history of being supportive and flexible in relation to 
maternity leave and part-time arrangements and that this support and flexibility was offered to 
Ms Hickie. 
 
4.6.4 The respondent submits that the firm meets its legal requirements, such as filing 
Affirmative Action returns, but that maternity leave is not a legal requirement. They argue the 
advantages of flexibility as against rigidity in this respect, pointing out that flexible policies are 
sympathetic to the individual staff concerned. The respondent has set out the efforts taken by the 
firm over some years in regard to maternity leave. In August 1995, Mr Harrowell drafted the 
firm's targets for 2000. These included a higher ratio of women partners to other firms because of 
innovative maternity leave arrangements. A Committee was set up by the executive on 20 
February 1996 to implement maternity leave policies. Ms Hickie was invited to be a member of 
the Committee and she prepared a report on maternity leave for the Committee. 
 
4.6.5 Data tendered by the respondent shows that of nine women partners in the insurance group 
five partners had taken maternity leave or had plans approved. Of these, one retired, one went to 
another firm, one became a consultant, one remains. Ms Hickie is the other. All who took 
maternity leave returned to work short weeks and short days. The material also shows that 
associates have taken maternity leave, including Ms Hickie's sister. Two associates in the 
Insurance group work part time, due to family responsibilities. Solicitors have taken maternity 
leave with varying arrangements. Two solicitors working for Mr Forbes-Smith are working part-
time and have young children. All this material, it is submitted shows that there is no bias or 
discrimination in respect of maternity leave. The firm is said to have a strong commitment not 
just to comply with its statutory obligations, but also to retain and develop staff, recognising the 
special needs for maternity leave. The respondent points out that working from home is also 
available, because of technology, that job sharing is becoming available as well as part time 
work for support staff and solicitors. 



 
4.6.6 I am inclined to agree with Ms Hickie that there is a need for clearly defined maternity 
leave and part time work policies. These, ideally, would form the basis for a flexible approach to 
the individual case and would help to avoid possible unfairness which might result from dealing 
with each person on a case by case approach. This would ensure minimum standards of fair and 
equal treatment. Development of sound policies would enable the firm to make a clear statement 
of its support for maternity leave and part time work, and enable each individual to plan their 
leave in full knowledge of what is expected of them and of the terms and conditions of their 
leave and return to work program which they can rely on. Basic maternity leave policies should 
allow work practices to be developed which enable a partner, associate or employee to maintain 
their professional career and practice during and after maternity leave, with the full support of 
the firm. Such policies should also ensure that an employee's or partner's practice and support 
staff are adequately managed in their absence. While it is only of indirect concern to the main 
issues, it should be noted that in the present case, the agreed arrangements did not provide for 
any contingencies. Prior to going on maternity leave, the employee or partner and the firm 
should have agreed on procedures to deal with issues and problems which may arise during 
leave. Matters covered in such an agreement should include whether the person on leave is to be 
advised of problems with their practice or their support staff or to be notified of major changes to 
personnel or to the practice and whether they wish to be involved in decisions regarding 
recruiting new staff or regarding the practice or clients. For example, persons on maternity leave 
could be sent the minutes of the regular meetings of their practice group. This would assist the 
person on maternity leave to keep in touch with what is happening in their group and to raise any 
concerns without delay. Arrangements of this kind, if put into place prior to taking maternity 
leave could have helped to resolve some of the issues which arose in this case. 
 
5. JANUARY- MARCH 1996  
 
5.1 Complainant's situation on return from leave 22.1.96 
 
5.1.1 Ms Hickie returned to work on 22 January 1996. She had asked for a full memorandum of 
the December meeting to be prepared for the partners; she wanted them to be informed that her 
practice had been split up. She received a letter from Ian Craig dated 17 January 1996 which 
purported to set out the arrangements settled in December. It stated that her practice would 
concentrate "on instructions received from third party insurers with particular emphasis on Client 
1." Mr Peter Forbes-Smith would have a discussion with her regarding the nature of that practice. 
 
5.1.2 The letter was said to be subject to her endorsement of the letter of offer (concerning her 
appointment as a contract partner) prior to 30 January. It states that there would be a review of 
her contract before the end of September:  
 
"It is agreed that on review due consideration will be given to the effort taken in establishing a 
new practice and the effect the transfer of the Plaintiff files to Graham Jones will have upon fees 
rendered". 
 
Ms Hickie says that this was the first she knew that it was proposed to defer her review. She told 
Mr Craig that she was unhappy with the split up of her practice and because she no longer had a 
solicitor in her group. She also took up with Mr Craig the deferral of her review.  
 
5.1.3 Ms Hickie received a letter from Mr Forbes-Smith dated 18 January setting out his view of 
what she should be doing as regards her practice. It mentions that she would be working three 
days a week with a view to returning full time in September. Her staff would be C, her admin 
assistant, and P, a paralegal. The letter says that she should concentrate on CTP work, and in 



particular on development of C.1. She would have approximately 25 CTP files plus some other 
work. She later received a copy of a memorandum prepared by Mr Forbes-Smith on 16 January 
1996 on client service, setting out which solicitors would act for which clients in the CTP area. 
Ms Hickie says that there had been no prior discussion of this memorandum with her. Mr 
Forbes-Smith agreed that he did not discuss the memorandum with her. He had sent her the same 
memo to others in the insurance group. 
 
5.2 Ms Hickie's practice situation on return 
 
5.2.1 After her return, Ms Hickie worked in the office 3 days each week, Monday, Wednesday 
and Friday, so that she would not be away on consecutive days. On the other four days she says 
that she did dictation on tapes, worked on files and phoned clients from home. She also took 
calls from C and P about hearings. As she was not provided with a second phone line she was not 
able to use the office direct dictation system. On her return Ms Hickie discovered that several 
additional solicitors had been brought in to work for Mr Forbes-Smith in the CTP section.  
 
5.2.2 After Ms Hickie returned from leave she let the partners know she was not happy about her 
plaintiff practice being taken from her. Despite this, she says that she did what they wished. She 
knew that Mr Forbes-Smith wanted her to focus on defendant work, and she put her head down 
and did that work. Ms Hickie sent an e-mail to Mr Harrowell and later saw him. She told him 
that she was not happy about the removal of her practice and the effect of this on her review. She 
also raised the deferral of her review, and her insistence on a March review. He asked her to join 
the maternity leave committee, which was established in February 1996, and to attend the Hunt 
and Hunt partners' retreat. 
 
5.2.3 Ms Hickie was interviewed about the partnership. While the date is not clear, it was 
suggested to Ms Hickie in cross-examination that it took place in early 1996. The report of the 
interview covers several issues, including personal ambitions, the firm and management. Ms 
Hickie's responses show that she was ambitious, that she had strong views on some issues and 
that she had the confidence to express those views. She wanted a firm that was more adaptable 
and flexible, more accepting of part time work and with a more gender neutral way of thinking. 
Although she preferred plaintiff work as more challenging, defendant work was more suited to 
part time and she would probably continue to do 99% defendant work for the time being. (At one 
point in her evidence she denied saying this, but later agreed that the notes of interview had 
recorded what she said.) It appears that at the time of the interview, Ms Hickie was taking a 
realistic view of the situation, despite her unhappiness. 
 
5.3 Allegations about assumptions that contributed to discrimination 
 
5.3.1 Ms Hickie says that after her return from maternity leave she found her working 
environment on the 13th floor alienating; she encountered problems in becoming part of the 
team, which she thought was a boys club. Ms Hickie compared the 13th floor unfavourably with 
the 15th where she had felt comfortable and able to discuss things with Mr Jones. Her concerns 
about the 13th floor date back to her transfer to that level in August 1994, but were emphasised 
after her return from maternity leave, when her practice had become almost entirely CTP. Ms 
Hickie claims that acts of discrimination against her took place because of the assumptions and 
unstated beliefs of the persons with whom she worked, and that these were based on men's 
experience in the work place. This male dominated environment, she says, did not provide 
proper status for women, especially on the 13th floor. She had shared her concerns about the 
male environment and her difficulty in fitting in with Ms Redfern in November 1994. This is not 
a separate complaint, but is background to specific complaints dealt with below.  
 



"This allegation seeks to provide some rationale for the event which occurred to her and which 
are specified in her complaint and to place the events within a context and within a system as she 
perceived and understood it".  
 
5.3.2 Ms Hickie says she was uncomfortable with the fact that the insurance partners had 
marketing activities which involved taking clients to mainly male sporting events or organising 
sporting competitions between the firm and clients such as cricket, pool and golf. E's evidence 
was that she had not been invited to such events and did not learn of them until later. Ms Hickie 
complained that the conversation at the Monday insurance lunch included sexist comments or 
were about sport. Although she did not personally object to discussion of sport she thought that it 
made some women uncomfortable. She says that football tipping and touch football were 
activities in which most females do not participate. She also complained about the bow tie day.  
 
5.3.3 Both E and F complained about a trivia competition, in which there was a question about 
the `witches of Eastwood'. They say that the phrase had been coined by J and that it had a double 
meaning, namely that they and H43 were `bitches'. E complained to Mr Craig about this. He 
denied having used the term `bitches'. 
 
5.3.4 The respondent submitted that the sporting and social activities complained of by Ms 
Hickie and the other witnesses do not exclude women. Evidence was given by Mr Forbes-Smith 
about mixed activities such as touch football, and dragon boat racing. He said that Ms Hickie had 
been to a pool night. Mr Harrowell also gave evidence about mixed sporting and other activities. 
Neither O nor R agreed with Ms Hickie that there was a boys' club on the 13th floor. 
 
5.3.5 I accept that Ms Hickie found the 13th floor far less congenial that the 15th floor, where 
she had a particularly friendly relationship with Mr Jones. But it does not follow that there was a 
discriminatory background to her work. The fact that she did not enjoy the social activities on 
that floor, eg, she was not interested in going to the Paragon hotel for social interaction, does not 
mean that she suffered a detriment, such as being made to feel excluded or uncomfortable on the 
ground of sex. Different witnesses had different views about these matters. Women did 
participate in some of these activities, and it has not been shown that their advancement or their 
well being in the firm depended on participation. Ms Hickie agreed that she was a football 
supporter, and conceded that she had taken part in some of the activities referred to; she did not 
know that certain other activities were mixed. 
 
5.3.6 There were several factors involved in Ms Hickie's negative reaction to the 13th floor and it 
is not established that there was a discriminatory environment to which I should pay attention. 
While I cannot condone the kind of comments mentioned, these appear to be isolated incidents 
which had little effect on Ms Hickie personally. On the whole, I see very little in her allegations 
concerning sporting and social activities and do not find discrimination established in this regard.  
 
5.3.7 Another concern of Ms Hickie was the attitude of Mr Forbes-Smith towards work and 
family responsibility. Both Ms Hickie and the witnesses E and F, who had worked for Hunt and 
Hunt gave evidence about certain remarks which Mr Forbes-Smith was alleged to have made to 
the effect that E and F would not return to work after having their babies. These remarks are said 
to indicate that he was not supportive of women with babies continuing to work. He denies that 
he made the alleged statements. I am inclined to accept the evidence of E and F that Mr Forbes-
Smith did make remarks suggesting that his view was that women would prefer to stay home 
with their babies. However, these remarks do not reveal any particular hostility or 
obstructiveness to the idea that women might continue to work. In fact his evidence suggested an 
open mind on that issue in general. However, although I do not attach so much importance to 
these remarks, I will explain later why I think that Mr Forbes-Smith did have difficulty in 



accepting Ms Hickie as a part-time colleague. 
 
5.4 Complaints in respect of work practices, from January 1996 
 
5.4.1 Ms Hickie complains that she received less favourable treatment than other senior members 
of the insurance department, in that certain administrative and marketing arrangements were put 
in place which excluded her and failed to acknowledge and recognise her position as the second 
CTP partner. New people had been brought into the CTP group without her knowledge or 
agreement. Despite her requests, no alterations were made to take account of her program. Other 
examples of this kind of treatment were the CTP insurance lunch, instructions issued by Mr 
Forbes-Smith concerning CTP work and the presentation of a tender to C.1. The effect was, in 
her submission, that she was excluded from the team, and was not treated as an equal partner. 
The failure of Mr Forbes-Smith and Ms Hickie to establish satisfactory working relationships is 
at the heart of these problems and is a factor in this case. I think that he felt exasperated by Ms 
Hickie, just as she felt excluded and dictated to by him, and that neither he nor she knew how to 
resolve this conflict. 
 
5.4.2 Ms Hickie says that on her return to work in January 1996 she wanted to be one of the team 
but did not feel treated as such. Some weeks after her return she spoke to Mr Forbes-Smith and 
said she was concerned that she was not being made part of the team. In particular, she was 
unhappy about how C.1's work was being handled. During Ms Hickie's absence on maternity 
leave, Mr Forbes-Smith had expanded the CTP team by the addition of several solicitors. 
Whereas Ms Hickie, Mr Forbes-Smith and S had been the sole contacts for C.1 to start with, now 
other associates and junior solicitors were working on C.1 files. Mr Forbes-Smith's view was that 
to do the work properly and be profitable it was necessary to build up a team. Ms Hickie 
believed that it was important to do personal work on files herself, though she acknowledged that 
some work must be done at the junior level. In fact, she wanted someone brought in to work with 
her on the CTP files. Her problem was that junior solicitors had been allocated who had no 
experience in CTP. She did not think that this was the kind of service C.1 wanted. 
 
5.4.3 Ms Hickie was also concerned that Mr Forbes-Smith did not treat her as the second CTP 
partner with equal status. She had not been consulted about the recruitment of additional 
solicitors and Mr Forbes-Smith failed to discuss with her staffing or related issues. She was not 
happy with the changes that had been made. Mr Forbes-Smith made all decisions and issued 
directions to everyone in the CTP area, including her. He treated her as he did staff members G, 
K and S. She thought he wanted to run the CTP work like a dictator. Because of this, she could 
not assume her proper status in the eyes of the others. She claims that she: 
 
"had no involvement or control in selecting the files I would work on. All files were allocated to 
me by the other CTP insurance partner" (Mr Forbes-Smith). 
 
Ms Hickie approached Mr Forbes-Smith in late February. She did not go earlier, as she wanted to 
avoid tensions and to be diplomatic.  
 
5.4.4 Mr Forbes-Smith agrees that he had a discussion with Ms Hickie about general matters, 
including team issues, but says it was late January, not February. Ms Hickie raised her concerns 
about the additional staff, but he does not recall that she mentioned not being part of the team. 
Mr Forbes-Smith agreed, however, that he was in charge and made decisions while Ms Hickie 
was away. The increase in CTP work had required him to bring in more solicitors. He says that 
he encouraged Ms Hickie to become more involved in the CTP area but she took no interest in 
management and made no complaint except for the discussion of January 1996. He told her that 
he would try to do something about the CTP lunch and that he would set up a meeting with C.1 



to discuss catastrophic claims. Mr Forbes-Smith also says that Ms Hickie never came to him 
during this period to get additional files to build up her practice. Ms Hickie told him at one time 
that "S" was undermining her, but he took no action, as it was part of a general discussion. 
 
5.4.5 One of Ms Hickie's concerns was the arrangements for the CTP insurance team lunch. This 
was a team building activity; starting in 1996 court allocations were done there. The lunch was 
held on Thursdays. This was a day when Ms Hickie was not in the office. Mr Forbes-Smith told 
Ms Hickie he would try to change the day so she could attend. But the date was not changed. 
This is not in dispute. The reason given by Mr Forbes-Smith was that G, an associate who 
chaired the lunch, could not organise it on any other day because of her child care arrangements. 
According to Mr Forbes-Smith, G had instigated the meeting - "It was the brain-child of G." As 
he could not change the date he suggested that Ms Hickie send someone to represent her. Ms 
Hickie did not do so.  
 
5.4.6 Ms Hickie's view was that Mr Forbes-Smith gave preference to G and that, as a result, she 
was excluded from participating in an important function as the second CTP partner. She agreed 
that G organised the meeting properly and that G came to her with documents about the lunch. 
But, she maintained that Mr Forbes-Smith had asked G to do it, that G was not essential, and that 
anyone could have managed the lunch. Mr Forbes-Smith does not agree that he preferred G to 
Ms Hickie. 
 
5.4.7 The respondent submits that the changes which Mr Forbes-Smith made to the CTP team 
were necessary because of the increase in work. This was explained to Ms Hickie and she 
accepted it. Efforts had been made by Mr Forbes-Smith and others to encourage Ms Hickie to 
participate in the firm, and to portray Ms Hickie as a second partner. In regard to the allocation 
of C.1 work, Ms Hickie was aware that it went direct to Mr Forbes-Smith. She could have sought 
more of this work and done more to market herself to C.1 so that work might come to her direct. 
 
5.4.8 In regard to the CTP lunch the respondent submits that Mr Forbes-Smith tried to institute 
alternatives for Ms Hickie, but she did not co-operate with the arrangements he suggested to 
overcome the problem. What he did was reasonable and there was no act of discrimination even 
if he treated her as a solicitor rather than as a partner, which the respondent denied. 
 
5.4.9 The respondent submits that Ms Hickie has not explained how not making her part of the 
team or the matters complained of could amount to discrimination within the meaning of the Act.  
 
5.4.10 Ms Hickie complains, generally, that she was not treated or recognised as an equal partner 
and that this was less favourable treatment leading to detriment. The CTP lunch is an example. 
The respondent, on the other hand submits that the complainant has failed to show how the 
circumstances alleged could amount to discrimination. 
 
5.4.11 Ms Hickie agreed that there was a need for cohesion and that to make an effective team 
requires the ability to work with immediate colleagues and staff. From the evidence it appears 
that Ms Hickie found it difficult to give up her plaintiff work and switch her centre of interest to 
the CTP practice. She had no solicitors working for her and she had lost the bulk of her files. She 
had to start up a new practice at a time when she had just returned from maternity leave to work 
part time. Her disappointment with what had happened seems to have been a set-back. For these 
significant changes in Ms Hickie's practice to succeed, it was not only necessary for her to have 
commitment and to make an effort, but also for her colleagues to show a high degree of 
understanding, support and encouragement. 
 
5.4.12 If Mr Forbes-Smith and the other members of his CTP team had made more effort early in 



1996 to help her establish herself as the second CTP partner at a difficult time for her, Ms Hickie 
may have been better able to involve herself in the group. A team, after all, requires co-operation 
from all involved. The firm should have shown willingness to support her in this transition. Their 
failure to take a positive approach may not, taken by itself, amount to discrimination, but it is 
relevant to the later events that unfolded as Ms Hickie was criticised in her review because she 
seemed happy to work alone and was not seen as part of the CTP team.  
 
5.5 The catastrophic claims meeting, C.1, February 1996 
 
5.5.1 Hunt and Hunt wanted to develop the CTP area by gaining catastrophic claims work. These 
are claims involving very serious injuries and very large amounts of damages. They can, as a 
result be quite profitable for legal firms. Ms Hickie described them as claims in excess of 
$500,000, involving head injury, para, and/ or quad, types of cases. Mr Jones described them as 
claims involving over $1 million. An issue of importance in this case is whether Ms Hickie 
should be held responsible for the firm's failure to gain work in this area. The issue revolves 
around a meeting with C.1 held on 9 February 1996 
 
5.5.2 Ms Hickie's experience as a plaintiff lawyer in the area of catastrophic claims was stressed 
in her nomination for partnership. One of the grounds for putting her forward was that  
 
"As a partner we have more opportunity to sell her in the area of catastrophic claims, where 
significant fees are possible". 
 
5.5.3 Mr Forbes-Smith letter of 18 January 1996 to Ms Hickie, on her return from maternity 
leave, states that among other things she should, in conjunction with Graham Jones, develop a 
catastrophic claims practice with C.1 and C.4.  
 
"I am told that C.1 is waiting for us to make an approach. I cannot do this. It is up to you and 
Graham."  
 
Mr Forbes-Smith spoke to Ms Hickie about setting up a meeting with C.1. He said it was up to 
her and Mr Jones. Mr Forbes-Smith then arranged a meeting with C.1 in early February, attended 
by himself, Ms Hickie and Mr Jones (C.1 was represented by AE and AF). He says that before 
the meeting he impressed on Ms Hickie its importance to the firm. But the meeting was not a 
success. Mr Forbes-Smith said it was 'a disaster', he blamed Ms Hickie, and also Mr Jones, for 
the failure of the meeting because they had done little to prepare or to impress the client. 
 
5.5.4 Ms Hickie says that she knew of the meeting only after it had been organised, about 3-4 
days ahead. She was told the meeting was informal, not a bid for work, but a friendly chat to give 
an impression of their abilities. However, she thought that the meeting had not been well 
organised and she was not happy with what Mr Jones had said. It was too oriented to plaintiff 
work, whereas Hunt and Hunt wanted to show they could do this work for anyone. It was not an 
informal chat, and more should have been done to prepare for it. She thought they should have 
taken presentation documents. She also said that she did not think that they could get 
catastrophic claims from C.1 unless that company put out a formal tender. She did not know 
AF's role in regard to catastrophic claims, but thought that others higher up in C.1 had the say in 
the allocation of work. It could take a long time to network. Also, she had a problem in selling 
herself as a defendant lawyer, having been known as a plaintiff lawyer in the past. 
 
5.5.5 Ms Hickie was cross-examined as to why she let Mr Jones do the talking, even though she 
did not think he was doing well. She said she did not want to seem aggressive. She agreed that 
she took no steps to impress C.1 about catastrophic claims work after the meeting, other than by 



her work on the files. Although the officers she dealt with were not in the department that dealt 
with catastrophic claims, she thought that in time her own contacts could move into that area. 
 
5.5.6 Mr Jones' evidence supports the view that he had a major responsibility for the failure of 
the meeting. He started the talking, he said, because he had the major experience in catastrophic 
claims. He has done 20 catastrophic claims. He had not previously met AE and AF, the officers 
from C.1. He thought that the meeting went badly because he did not have a selling point and 
C.1 reacted negatively to the fact that Ms Hickie was working part-time: "I felt responsible". He 
also felt obliged to underplay the successful work that he had done for plaintiffs in catastrophic 
claims, including a recent major award, for fear of negative impact on a defendant insurer. 
 
5.5.7 Mr Forbes-Smith later conceded that there was equal responsibility for the failure of the 
meeting, and that it was probably his fault as well:  
 
"maybe I should have sat down and explained it all as to the way we should go about it, but I just 
didn't think it was necessary. But the fact is I'd had a number of discussions with Graham since. 
Graham had admitted that it hadn't gone well and he thought about it - we sat down and talked 
about how that wouldn't occur again."  
 
He said he had not discussed the meeting in the same manner with Ms Hickie because Mr Jones 
had shown an interest and she had not. 
 
5.5.8 The complainant submits that Mr Jones had the main conduct of the meeting with C.1, that 
he had accepted responsibility and that Ms Hickie had acted in an appropriate manner as the 
most junior partner present. The fact that Mr Forbes-Smith criticised her and not Mr Jones is an 
example of different and higher standards being applied to a woman partner than are applied to a 
male partner in the same circumstances. Mr Jones has equally failed to bring any of this 
defendant catastrophic claims work into the firm, but was not subject to any negative comment 
or criticism. It is submitted that none of this work has yet been obtained from C.1. 
 
5.5.9 The respondent's submission stresses the significance of these events. An objective had 
been set for Ms Hickie in January 1996. Mr Forbes-Smith was entitled to expect her to make a 
significant effort to capture this work. But she and Mr Jones left it to him. She did not prepare 
for the meeting or contribute to it, despite Mr Jones being hopeless in her view. She failed to 
meet required standards by preparing adequately for an occasion which had potential to enhance 
her own and Hunt and Hunt's insurance litigation practice. It was mainly her failure, as she was 
the second defendant lawyer. Mr Forbes-Smith was critical of both Ms Hickie and Mr Jones. 
 
5.5.10 The respondent attaches considerable weight to the failure of Ms Hickie to develop a 
catastrophic claims practice in justifying the later event of her non-renewal. The fact that she did 
not prepare for the meeting or intervene in a useful way cannot be completely ignored. But there 
is another side to the story. Mr Forbes-Smith was moving to establish Ms Hickie in the CTP 
area, and expected her to play a role in marketing her skills and the services of the firm. It seems 
not to be questioned that she had the technical competence for the catastrophic claims work, 
though this had been gained in a plaintiff practice. Mr Forbes-Smith thought it was enough just 
to arrange for the meeting and inform her that she and Mr Jones had to do what was necessary. 
But it seems to me that careful planning was necessary to ensure that the right impression was 
made, especially in view of the fact that Mr Jones and Ms Hickie had been working in the 
plaintiff area for some time. There seems to have been a lack of leadership and responsibility all 
round. Both the firm and Ms Hickie had to be presented in a new light to C.1. It was up to Mr 
Forbes-Smith and to some extent Mr Jones as senior experienced partners to devise a strategy for 
the meeting rather than leave it to chance.  



 
5.5.11 If C.1 reacted negatively to the fact that Ms Hickie was working part time, this was the 
moment for Mr Forbes-Smith and her to discuss how to develop her role in the firm and how to 
exploit her talents to the best. This was a situation where she deserved to have some support and 
encouragement to set her in a new direction. Mr Forbes-Smith's negative judgment about Ms 
Hickie's failure to attract catastrophic claims work was unreasonable in the circumstances. 
 
5.6 The partnership retreat, March 1996 
 
5.6.1 An incident which was relied on later to show Ms Hickie's lack of commitment to the firm 
was her failure to attend the Hunt and Hunt Legal Group meeting held at Manly in March 1996. 
She knew that it was an important team building exercise for the firm and the Chair, Mr 
Harrowell, had personally invited her to attend.  
 
5.6.2 The main reason given by Ms Hickie for her non-attendance was that she had to finish an 
assignment for her specialist accreditation that weekend, and that she could not find time. It is 
not disputed that the accreditation was a matter to be taken seriously, as the opportunity for 
accreditation does not come up every year. But the partners were critical of Ms Hickie not only 
because she did not go, but because she did not tell anyone in advance that she could not go, or 
the reasons for this, or express any apology afterwards. Mr Harrowell and others took a serious 
view of Ms Hickie's apparent lack of interest in the affairs of the firm or in meeting with her 
colleagues. Added to that, she had expressed the view that such an event could be a waste of time 
if not planned. 
 
5.6.3 One could readily have sympathy with Ms Hickie, who at the time had a small baby, a 
heavy workload and an additional professional task to perform if she found herself unable even 
to put in a brief appearance. But Ms Hickie had aspired to and had been impatient to achieve 
partnership for some years. She was, in her own estimation, one step away from equity 
partnership. In the circumstances, the firm was justified in taking the view that Ms Hickie 
showed a lack of interest and a lack of commitment to the firm when she failed to turn up at the 
retreat or to explain her absence. It would have been easy for her to have given reasons or 
apologised for her absence. 
 
5.7 The word processing incident 
 
5.7.1 Another incident which was the subject of much evidence concerns an apparent outburst by 
Ms Hickie to Mr Harrowell about problems with the word processing system. It is difficult to 
disentangle the story. One aspect is that Ms Hickie had continued to make use of the word-
processing facilities on the 15th floor to do her typing after she moved to the 13th floor. All that 
can be said about the incident is that having become involved in a fairly angry exchange with Mr 
Harrowell, in which she says she was reduced to tears, Ms Hickie went to see Mr Jones who 
returned with her to Mr Harrowell so that she could explain the situation. This seems to have 
occurred in early 1995, and it has little bearing on the matters under consideration.  
 
6. THE PERFORMANCE APPRAISAL - MARCH 1996  
 
6.1 Introduction 
 
6.1.1 Ms Hickie has made a number of complaints about her performance appraisal, conducted in 
March 1996. Her complaints concern the process and the resulting assessments. There are some 
preliminary issues concerning the purpose of the appraisal and the expectations which Ms Hickie 
had, or should have had, about this. 



 
6.2 The question of deferral of the review 
 
6.2.1 Ms Hickie's appointment as a contract partner was for a term of 12 months, to the end of 
June 1996. Under the terms of her contract, she was due to be reviewed in March 1996. In 
December 1995 or January 1996, after her plaintiff practice had been removed, Ms Hickie was 
offered an extension of her contract from 30 June 1996 to December 1996 and a deferral of her 
performance appraisal (review). Mr Craig's letter to Ms Hickie of 17 January stated that the 
review would occur on or before 30 September 1996: 
 
"With renewal of your contract on 30 December 1996 subject to your satisfactory performance 
as a partner. The partner review will be conducted by Mr Peter Forbes-Smith and one other 
partner of the firm as nominated by the Executive. Their recommendation regarding renewal will 
in turn be made to the Equity Partnership.  
 
It is agreed that due consideration will be given to the effort taken in establishing a new practice 
and the effect the transfer of the Plaintiff files to Graham Jones would have upon fees rendered." 
 
6.2.2 Ms Hickie saw Mr Craig soon after this and told him that she did not recall agreeing to 
defer her review. She wanted the review to be done in March, as provided for in her contract. 
Her reason for this was that salary increases were considered only once annually and she would 
be denied any opportunity for a 1996 salary increase if her review was deferred beyond the usual 
time. (Reviews were normally held before the end of the financial year).  
 
6.2.3 Ms Hickie also raised this issue with Mr Harrowell when she saw him on or after 14 
February 1996. She insists that she did not understand that the deferral of her review had been 
offered in order to accommodate the disruption of her practice; she thought its effect would be to 
defer her pay rise. Mr Harrowell says that he tried to persuade her to agree to deferral, but 
eventually agreed to proceed with her review in March. 
 
6.3 The purposes of the performance appraisal 
 
6.3.1 Ms Hickie claims that she was not aware that the appraisal was relevant to the renewal of 
her contract. This, she submits, explains why she insisted on proceeding and why she did not 
later react to the unfavourable appraisal. Ms Hickie says that she understood that reviews were 
conducted before the salary assessments and were linked to the salary recommendation, but she 
did not know that her review could be used to terminate her position in the firm. Ms Hickie 
insists that because of the verbal assurances given to her when she became a contract partner she 
had no inkling that her contract could be terminated. She read the contract together with those 
oral assurances and considered that the contract partnership was a stepping stone to equity. She 
knew the review was important, but not that it could result in termination. Both E and F gave 
evidence that they thought that the appraisals at Hunt and Hunt were done for the purpose of pay 
increases. 
 
6.3.2 Ms Hickie thought that performance appraisals were retained on individual staff files, but 
rarely seen by other partners or staff. The seriousness of the appraisal depended on the attitude of 
the individual reviewer. Her previous reviews were above average. Ms Hickie maintains that 
even after her appraisal was completed, she was not aware how it could be used. She said that 
she did not respond to the review, as she did not appreciate that it would be relied on in the 
manner in which it was, but that it would be filed with personnel. She saw it as an attempt to 
threaten her to return full time if she wanted to be treated equally. 
 



6.3.3 The complainant's submission emphasised that Ms Hickie's response on the question of 
deferral was consistent throughout, and that she was unaware that the review could lead to the 
non-renewal of her contract. 
 
6.3.4 The respondent submitted that Ms Hickie knew or ought to have known the purpose of the 
review and its significance. It was submitted that it was her decision to have the appraisal in 
March, against advice from those partners with whom she worked most closely, and also her 
decision not to respond to matters in her review which she disagreed with. The respondent 
submitted that Ms Hickie's assertion that she did not understand the three options in her letter of 
appointment is unacceptable as a lawyer.  
 
6.3.5 The respondent submitted that the review process was an entrenched part of Hunt and Hunt 
employment policies and was not necessarily confined to the purpose of the pay review. Ms 
Hickie knew what the review would be used for as she had been reviewed before and had 
conducted reviews. It was not routine, but - as in Ms Hickie's review of R - serious. It is absurd 
for her to say she did not know it could be used to terminate her.  
 
6.3.6 I am inclined to believe Ms Hickie when she says that, at least before the appraisal, she was 
not aware that Mr Forbes-Smith had serious concerns about her position in the firm. I also accept 
that Ms Hickie did not have in her mind before the review that it might turn out badly and have 
serious consequences for her future in the firm. She must have had some optimism about her 
situation to want the review to proceed. On the other hand, none of the partners misled her about 
the purposes or consequences of the review, which are clearly stated in the letter of appointment 
and in Mr Craig's letter. Ms Hickie could not reasonably maintain the view that the performance 
appraisal process was simply for the purposes of salary. She was on notice that the review 
process was relevant to the decision about the renewal of her contract. 
 
6.4 The procedure for the review 
 
6.4.1 The performance appraisal of contract partners such as Ms Hickie is carried out by two 
partners, one chosen by the person to be appraised, the other by the executive. In her case the 
firm nominated Mr Forbes-Smith as the partner most closely involved in her practice, and she 
chose Mr P Thompson. The standard Partner Performance Appraisal Form is completed by the 
reviewing partner and discussed with the partner being reviewed. Mr Forbes-Smith had 
completed most of the form before the interview on 27 March and Ms Hickie had a copy of this. 
Each item and comment was discussed in a meeting that lasted over two hours. The final pages 
of the appraisal were completed by Mr Forbes-Smith at a later date. The review contained many 
comments adverse to Ms Hickie in her role as a contract partner. 
 
6.4.2 Ms Hickie said that she was not familiar with partner reviews as she had never had one. 
She felt that she did not participate fully in the process, due to the power relationships at play. I 
understand this to mean that she found it difficult as a new and relatively inexperienced partner 
to challenge directly the dictates of a senior partner or to criticise him. However, I note that she 
had been able to raise with him her concerns about the conduct of the practice, even though he 
did not acknowledge or give weight to her views. Mr Thompson did not contribute to those parts 
or the review which had been completed before the meeting. Ms Hickie says that the review 
came as a complete shock, that it was false and incorrect. She says that she told Mr Forbes-Smith 
on the following day that the review was defamatory and unfair, and that it would be a futile 
exercise to respond with the lengthy document that would be required. 
 
6.4.3 The respondent submits that the form and the process are standard. The review lasted some 
hours. Ms Hickie had an opportunity to put forward relevant matters at the review and later she 



was asked to put forward her response but did not do so. 
 
6.5 The performance appraisal report in detail 
 
6.5.1 Ms Hickie claims that the entire (performance appraisal) process and the document arising 
from this process were acts of unlawful discrimination on the ground of sex, marital status, 
pregnancy and potential pregnancy, and led to a further act of unlawful discrimination on the 
ground of family responsibilities. For reasons set out later, I do not consider that family 
responsibility is relevant to the case. Ms Hickie has raised inaccuracies and unfairness in the 
review both as specific complaints and as part of a general complaint that the documents treated 
her less favourably than other partners being reviewed as they were biased against her, against 
maternity leave and against women taking maternity leave and undertaking alternative work 
practices. Her complaint is of both direct and indirect discrimination. 
 
6.5.2 The respondent submits that the Partner Performance Appraisal accurately reflects Ms 
Hickie's performance in the period from her appointment as a contract partner in mid-1995 to the 
date of the appraisal, and in particular that she had problems in relation to her staff, little 
commitment to Hunt and Hunt and that she did not want to be part of the CTP cell or the 
partnership. 
 
6.5.3 Ms Hickie's complaint of direct discrimination is that she was treated less favourably than a 
male contract partner in the same circumstances or in circumstances not materially different. The 
comparator proposed is J, who became a contract partner at the same time as Ms Hickie, was in 
the insurance group and went through the appraisal process at about the same time. His Partner 
Appraisal form was tendered. Parts of it are missing, and there appear to be no earlier appraisals 
on his file. The inference is either that none were done, or that they were left off the file for some 
reason. The complainant submits that J should be regarded as a comparator, that his appraisal 
was more favourable to him than Ms Hickie's and that the appraisal process was not taken as 
seriously in the case of J as in her case. 
 
6.5.4 The respondent submits that there is no evidence to show that J's circumstances were the 
same as or not materially different to those of Ms Hickie or that he should be seen as an 
appropriate comparator. The only points of comparison were that they were both contract 
partners who had a performance appraisal at the same time. The results of J's review show that 
he was ahead on all elements. 
 
6.5.5 The complainant points out that the respondent did not call Mr Thompson who was present 
at the appraisals of Ms Hickie and J. Nor did the respondent call J. The complainant's application 
for the Commission to call J was declined. 
 
6.5.6 I do not think a case has been established for regarding J as a comparator for the purposes 
of the review. There may be parallels in the progress of his career and that of Ms Hickie with 
Hunt and Hunt. But I have no detailed information on which to base a comparison of his 
performance as a partner with that of Ms Hickie on all issues. There is nothing to show that their 
relevant circumstances were the same, or not materially different. His appraisal is of limited 
value in the absence of evidence about the details of his practice. The fact that he was rated 
higher or lower than Ms Hickie in particular items could be due to a variety of factors of which I 
have no knowledge. Before making any comparison it would be necessary to undertake an 
extensive inquiry into all aspects of his work in the firm and to compare it with my analysis of 
Ms Hickie's work. That would be impracticable and might not lead to any useful conclusions on 
the question of discrimination if their circumstances were shown not to be similar. Another 
problem is that there is a subjective element in the assessment and rating of an individual in an 



appraisal which makes comparison difficult. Ms Hickie's claim of direct discrimination must, in 
my view, rest on a hypothetical comparator rather than on a direct comparison. 
 
6.5.7 The appraisal form has eight sections, each with space for a grading level and comments. 
Some sections have several sub-items to be graded. There are six grading levels: 
 
Outstanding; 1  
 
Good: 2  
 
Average: 3 
 
Requires improvement: 4 
 
Has problems: 5 
 
Unable to assess or not applicable 
 
(NB avoid using this option if possible): 6 
 
At the end of the form there is a summary of gradings and a Partner Rating Summary, which 
includes Performance Rating, Responsibility Rating and written comments. 
 
6.5.8 One of Ms Hickie's claims of less favourable treatment is that the rating system is illogical, 
and is an unfair representation of her performance. In support of this claim it is submitted that Mr 
Forbes-Smith used the "6" rating on a regular basis throughout the appraisal form in relation to 
the sub-categories, and that he failed to make an evaluation when he could have done so. For 
example she alleged that her financial performance could be assessed and was, at 31 May, within 
the proposed budget. By comparison, J was not graded on the sub-categories in 7 out of the 8 
categories. He was awarded an overall grade only. 
 
6.5.9 The respondent submits that the same rating system is used for all partners and for some 
associates approaching partnership and that the "6" grading was used because it was not possible 
to assess Ms Hickie in respect of the items in question at the time she insisted on being reviewed. 
The rating "6" was used in recognition of her limited period of work. 
 
6.5.10 I am not persuaded that there is anything unfair or discriminatory in the form itself, or in 
the general approach taken by the firm to appraisals. Nor is it necessarily discriminatory that the 
form has been used in a different manner by or in respect of different partners in regard to the 
amount of detail entered, unless a particular pattern of use reveals discriminatory trends. The 
procedure adopted for the performance appraisal does not in itself seem unfair or discriminatory.  
 
6.5.11 The complainant has raised a number of issues of unfairness and inaccuracy in the 
completed form, submitting that they support her allegation of discrimination by indicating bias 
or prejudice. These submissions make it necessary to consider the form in detail in order to 
ascertain whether the gradings or observations made in respect of Ms Hickie, individually or 
collectively, constitute an act of discrimination, direct, or indirect. I am aware that to subject a 
document such as the appraisal form to intensive scrutiny is somewhat artificial, in view of the 
way in which it was completed. A document of this kind is not a carefully considered legal draft, 
and should not be examined as such. Too much weight should not be put on discrepancies or 
internal inconsistencies. Nevertheless, it is important as a contemporary record of the way in 
which Mr Forbes-Smith (and to some extent Ms Hickie) saw things at the time it was completed. 



It reveals Mr Forbes-Smith's attitude towards Ms Hickie at that time. Furthermore, it is not 
disputed that the review was relevant to the question of the renewal of Mr Hickie's contract. 
 
6.6 Performance appraisal Item 1- practice development activities 
 
6.6.1 The first item in the appraisal deals with practice development activities. Ms Hickie was 
rated "5" overall ("3" in relation to developing relationships with clients). The comment was: 
 
No practice development resulting in new clients or increased work from existing clients since 
commencement of working for CTP insurers in Aug 94. Does however have good relationship 
with claim officer at Client 1. No success in developing catastrophic claims practice. 
 
6.6.2 The complainant alleges that, in respect of this item, she was treated less favourably than J. 
For reasons outlined above, I am not in a position to say whether their positions were the same or 
not materially different. Ms Hickie also claims that the assessment is inaccurate and unfair. The 
main points of objection are: 
 
(a) the assessment ignores her practice development in the plaintiff practice; 
 
(b) the assessment does not acknowledge that she could not increase the number of C.1 files 
allocated to the firm under the pilot scheme; 
 
     (c) the assessment ignores that she was building up her relationship with C.1 in her work and 
that this client did not like such things as lunches; 
 
(d) the assessment ignores the practice development she had done, such as being part of 
successful tenders to C.5 and client seminars she gave to C.1 in November 1994; 
 
(e) the assessment ignores her specialist accreditation and that she was undertaking a Masters 
degree; 
 
(f) in regard to catastrophic claims, Ms Hickie's view was that the firm could not get this work 
until Client 1 opened it to formal tender. Her view was that as a Plaintiff lawyer for 6 years it 
was hard for her to network with Client 1 on this.  
 
6.6.3 The response to these complaints can be briefly summarised: 
 
(a) plaintiff practice development was irrelevant to Ms Hickie's assessment as the second CTP 
partner; 
 
(b) it was open to Ms Hickie to increase the flow of C.1 work to herself; 
 
(c) she gave the reviewer no information on any marketing initiatives taken by her; 
 
(d) she could have undertaken more practice development activities, such as seminars or file 
reviews; 
 
(e) Ms Hickie had chosen catastrophic claims as an area to develop but had not achieved 
anything, and her poor performance at the catastrophic claims meeting was an example of her 
failure to take opportunities; 
 
(f) her involvement in the C.5 tender was irrelevant as Mr Forbes-Smith was only interested in 



CTP insurance work; 
 
(g) the seminars she undertook were before she became a partner. 
 
The respondent conceded that it would be unfair to compare Ms Hickie with someone who had 
not taken maternity leave and was working full time, but submitted that her performance was 
below that achieved by other partners who had taken maternity leave or had returned to work 
after maternity leave. 
 
6.6.4 Ms Hickie submits that she had her own views about practice development, and considered 
that direct service to clients should be the focus, as that was what Client 1 in particular wanted. 
In any event, Mr Forbes-Smith had nominated her as a partner on the basis that he would have 
more marketing time, while she would take over more responsibility for Client 1. It is also 
submitted that there is no basis to conclude Ms Hickie would not be successful at practice 
development as she had ideas for doing this. She had been successful in the past in building up 
her plaintiff practice, and would be able to do so in future. She had sometimes attended social 
events and she had undertaken seminars successfully. 
 
6.6.5 The respondent agreed that good file work and dealing with claims officers were important, 
but it was pointed out that all solicitors should do this and that more is expected of partners. Mr 
Forbes-Smith considered that active practice development required getting out with clients, for 
lunches or for seminars, sending advices, file reviews, etc. Although Ms Hickie had undertaken 
some of these other activities, this was before she became a partner. 
 
6.6.6 Any assessment of Ms Hickie's role in practice development should have regard to what 
was anticipated by the firm. When Ms Hickie started to do CTP work in late 1994 her 
discussions with Mr Forbes-Smith on practice development and marketing focussed on such 
things as file reviews, seminars and opinions. Mr Forbes-Smith was interested in practice 
development only in the CTP area. But, although the comment refers to the period since August 
1994, no weight appears to be given to anything Ms Hickie did in the period from that date to 
June 1995 when she became a partner, such as the seminars she gave in 1994, or to the fact that 
by the time she was nominated for partnership in mid-1995 she had increased her work and 
billings considerably since August 1994. No problems were raised about her lack of practice 
development in June 1995. One year later, however, Mr Forbes-Smith has back-dated his critical 
comments about practice development to August 1994. His first point is that there have been no 
new clients, even though in evidence he said that this was not a main factor. The comment in 
regard to catastrophic claims should be seen in the light of my earlier observation that both Mr 
Jones and Mr Forbes-Smith must share responsibility for the failure of the meeting with C.1. 
 
6.6.7 When Ms Hickie was put forward for partnership in June 1995, practice development was 
not expressly mentioned as a major issue. The reason given by Mr Forbes-Smith for her 
nomination was that the firm was "swamped with work" and because it was seen as 
advantageous to offer the services of two partners. The intention appears to have been for Mr 
Forbes-Smith to do more marketing while Ms Hickie would undertake part of the file work. Ms 
Hickie maintained this approach. At one point she told Mr Forbes-Smith that she was not suited 
to certain marketing activities and that if this was the reason she had been put up as a partner, 
`you put me up for the wrong reasons'. The evidence, including Ms Hickie's nomination for 
partnership, is that Mr Forbes-Smith considered that he himself was the prime marketer and the 
public face of CTP. 
 
6.6.8 Mr Forbes-Smith expected Ms Hickie to take on an active practice development role as a 
defendant lawyer in an area where her reputation had been established as a plaintiff lawyer. She 



had to change to an almost exclusively defendant CTP practice and had not had long to perform 
in this area as a defendant lawyer by the time of her review. She was working part-time and 
believed that her performance in the current year was not going to be scrutinised too severely. In 
the circumstances in which Ms Hickie found herself, I find it somewhat surprising that more was 
not done by Mr Forbes-Smith, as the senior partner, to support her in developing a plan for 
managing her practice and practice development. 
 
6.6.9 My view is that although the written comments in this section, taken literally, are not 
untrue, they are only part of the story and they appear unfair. In retrospect Ms Hickie may have 
been unwise not to defer her review, but that does not justify portraying as a failure a person who 
was generally considered to have great competence. There is nothing specific in the comment 
which, taken alone, could lead to a finding of discrimination.  
 
6.7 Performance appraisalItem 2- Teamwork 
 
6.7.1 Ms Hickie was graded 5 in respect of teamwork. Sub-items graded "5" were `constructive 
involvement in Executive programs, focus group teams, etc', `involvement in group matters' and 
`preparedness to support other partners/management and staff.' `Preparedness to share clients 
was rated "6". The comment was: 
 
Not seen as part of the `CTP' team or partners on 13th floor. Seems happy to run practice on her 
own. 
 
6.7.2 Ms Hickie complains that Mr Forbes-Smith's comments and his rating are unfair to her and 
that they constitute an act of unlawful discrimination. Particular points raised are: 
 
(a) that Mr Forbes-Smith had done nothing to make her a member of his CTP team or to include 
her in the decision making process; 
 
(b) Mr Forbes-Smith did not treat her as an equal partner, and in particular he had changed the 
CTP team in her absence without consultation; 
 
(c) her concerns about the team were ignored; 
 
(d) no allowance was made for the fact that she was working in the office only three days per 
week; 
 
(e) no credit was given for her previous successful team work in the plaintiff practice; 
 
(f) she felt excluded from the team. 
 
6.7.3 Ms Hickie submitted that the conclusion disadvantages her as a woman working part time 
because she could not build up sufficient practice to support her own team, and that her 
assessment was significantly less favourable than that of her male colleague J of whom it was 
said that "he was becoming more in tune with the need for partnership solidarity." As mentioned 
earlier, I find no basis for comparing the assessment of Ms Hickie with that of J. 
 
6.7.4 The respondent submits that Ms Hickie has not substantiated her claim that the comments 
and rating in relation to team work were unfair and constituted an act of unlawful discrimination. 
The respondent submitted in particular that: 
 
(a) Mr Forbes-Smith made numerous efforts to make her part of the team; 



 
(b) Mr Forbes-Smith made a frank admission that he did not treat her as the second CTP partner 
in respect of decisions made while she was on maternity leave and the explanation for those 
decisions, does not indicate any entrenched attitude of discrimination towards the complainant; 
 
(c) she was not criticised for failing to build a team, but for not acting as part of the existing 
team; 
 
(d) her previous success was recognised in making her a partner. 
 
6.7.5 The respondent submits that Ms Hickie showed an unwillingness to compromise and to 
accept the need to relate with the team, to provide leadership and direction without insisting on 
her own views. Points they relied on were her lack of interest in the partnership, her preference 
to work alone, whereas the effective and profitable conduct of CTP business required a team to 
be built up, her poor record in regard to management of staff since appointed a partner and her 
failure to pursue the objectives which Mr Forbes-Smith had laid down for her. She had failed to 
attend the Legal Group meeting at Manly in March 1996, which was an important team building 
exercise, and she had made no apology for this. 
 
6.7.6 In an earlier section I observed that more could have been done early in 1996 to assist Ms 
Hickie to become part of the CTP team. I outlined at that point some of the problems Ms Hickie 
experienced after losing her plaintiff practice and the very different views of Ms Hickie and Mr 
Forbes-Smith as to the running of the CTP practice and serving the interests of clients. She 
believed that personal work was important, and she wanted to be judged mainly on the quality of 
her work. Mr Forbes-Smith's view was that profitability and volume of work required building 
up a team. Ms Hickie considered the CTP team to be very much the creation of Mr Forbes-
Smith, and did not think that her position in the team, as second CTP partner was adequately 
recognised. She did not want to work on her own, but felt herself to be excluded from the group 
and subordinate to the direction of Mr Forbes-Smith. For these and other reasons Ms Hickie 
herself withdrew and did not make any special effort to become part of the team.  
 
6.7.7 As I said before, to make a team, to integrate an individual into a team, requires flexibility 
and understanding on all sides. There is little evidence that any steps were taken to assist Ms 
Hickie at a time when she had to make considerable adjustments to her pattern of work. This was 
the time when the firm might have given some meaning to clause 5 of her contract, which 
requires the firm to provide her with reasonable support and encouragement in her role. On the 
other hand, there were also faults on Ms Hickie's side. In particular, she failed to go to the Hunt 
and Hunt retreat, an indication that, for whatever reason, she did not see it as important to take 
part in an event of that kind with the group or the firm. Ms Hickie would have served her own 
interests better by making clear her commitment to the firm, and by deferring her review while 
all these issues were unresolved. 
 
6.7.8 The comments in the assessment on this point are probably factually correct, but not 
entirely fair to Ms Hickie. They do not take account of any responsibility Mr Forbes-Smith or 
others might have to be flexible and supportive to Ms Hickie in a difficult time, or of the 
possibility that with more time she would be able to move forward in the new role assigned to 
her. Taken alone, they do not amount to an act of discrimination. 
 
6.8 Performance AppraisalItem 3 - Client Service 
 
6.8.1 Ms Hickie was graded 3 in respect of Client Service. In the submissions-categories she was 
rated "2" for `seen by client as `part of their team' adding value', for `ability to 



orchestrate/participate total service delivery' and for `specialism'. The comment was: 
 
"Aware of service requirements for clients and developing relationships. Had 2 instances of not 
meeting time requirements for initial advices whilst on maternity leave that should have been 
referred back. Seen as specialist CTP lawyer." 
 
6.8.2 The complainant considers these ratings to be an important concession, as Ms Hickie 
considered client service as most important and as an indirect form of practice development. She 
claims, however, that the comment alleging two instances of not meeting time requirements is a 
gross misrepresentation of the facts. The reference was to two C.1 files she had taken home on 
maternity leave. Ms Hickie's evidence was that all her files were returned to O at Hunt and Hunt 
in good time, with full explanatory notes for the work to be done, while she was in hospital, 
before 29 September 1995. Her husband's evidence was to the same effect. It appears that the 
advices in question went out some weeks later. Ms Hickie disclaims responsibility for this delay. 
She maintains that it was unfair to raise the issue in the appraisal as it had never been raised with 
her before and she had not been shown the files. 
 
6.8.3 Mr Forbes-Smith denied that the files had been sent back to the office in good time. He 
maintained that even if they had been returned earlier, the lateness was Ms Hickie's 
responsibility. He agreed, however, that he had not raised the question with Ms Hickie until the 
appraisal (6 months later) and that there had been no breach of any statutory time table but only 
an internal policy for C.1 work. The respondent submitted, however, that compliance with the 
timetable imposed by C.1 was very important for the firm.  
 
6.8.4 The allegations concerning the late files are not consistent with Ms Hickie's previous 
performance as a solicitor. Having heard Ms Hickie and her husband on this point, and also Mr 
Forbes-Smith, I conclude that it is more probable than not that any delay in respect of the files 
occurred after the files were returned to Hunt and Hunt. Furthermore, the question of delay had 
not been raised with Ms Hickie before, so that its inclusion in the report was not fair. She had no 
way to check the circumstances alleged against her.  
 
6.9 Performance AppraisalItem 4- Financial performance 
 
6.9.1 In regard to her financial performance, Ms Hickie was graded "6". The comment was  
 
"Cannot be assessed fairly because of change of practice from Plaintiff to Defendant. There is 
however a problem of excess write-off of W-I-P [work in progress] in some Defendant cases." 
 
6.9.2 The "6" grading is taken as inability to assess. The complainant, however, claims that by 
rating her "6" Mr Forbes-Smith failed to assess her in an area where she could be assessed. This 
is said to be unfair treatment, because when the overall performance rating is assessed no credit 
is given for the plaintiff practice she ran or for other work done. 
 
6.9.3 Mr Forbes-Smith said that he thought it would be unfair to assess Ms Hickie in relation to 
her financial performance because of the size of her practice. The "6" grading meant that he was 
unable to assess her as a result of changes in her practice, her time on maternity leave and the 
limited period of the review. She had been assured that her financial performance would not be 
held against her in any appraisal, and the assurance to her was honoured. He was more interested 
in her practice development as the second CTP partner and was not concerned that it not provide 
major financial return for Hunt and Hunt. 
 
6.9.4 Ms Hickie claims that the assertion in relation to excess write-off is inaccurate. She gave 



evidence that she had followed a practice instituted by Mr Jones in the plaintiff practice not to 
enter write-offs unless they could be balanced against write-ups. The policy had been changed in 
1995-1996. Mr Jones' evidence supported her on this point. Mr Forbes-Smith said that his focus 
in the review was on defendant work. It is not clear what the comment refers to.  
 
6.9.5 The "6" rating reflected a non-assessment on that issue. This is supported by the comment 
under item 8 of the appraisal that "financial management is not relevant." I am unable to 
conclude that it was either unfair or discriminatory not to include Ms Hickie's financial 
performance in the assessment. 
 
6.10 Performance AppraisalItem 5- Staff development 
 
6.10.1 Ms Hickie was given an overall rating of "5" for staff development in the summary (no 
figure is shown in the body of the form). She was graded "3" for `involvement in recruiting' and 
`effective utilisation of and delegation of work to staff'; "5" for `appraisal and counselling', 
`preparedness to invest time in staff matters' and `morale of staff'. The comment was: 
 
Has had staffing problems with both junior solicitors leaving. Other solicitors reluctant to work 
with her. Could be a problem of over-delegation in some circumstances. 
 
Much evidence was given on the relationship between Ms Hickie and the junior solicitors who 
had worked for her. The respondent called evidence from staff who had worked for Ms Hickie to 
show her poor performance in regard to staff development. This has been considered earlier. 
Both parties made substantial submissions on these issues. 
 
6.10.2 The complainant's position was that the rating and comment were unfair and 
discriminatory and that any staff problems which had occurred were not the result of any failings 
on Ms Hickie's part but were at least in part the responsibility of the firm. 
 
6.10.3 The respondent's submission was that Hunt and Hunt regarded staff development as a 
serious issue. The ideal that they propounded was that "The establishment of a relationship with 
professional staff based on mutual respect and the willingness and capacity of the partner to 
develop the legal skills and confidence of the relevant solicitor is an extremely important 
requirement of partnership." Ms Hickie did not, in their view, meet the required standards, and 
her behaviour did not appear to improve over time. They pointed out that three other partners 
who had staffing problems similar to those of Ms Hickie had been counselled out of the firm. 
 
6.10.4 It is impossible to disentangle all the issues raised in connection with staff development 
and to examine in detail the necessarily subjective elements which are involved in each 
individual grading. However, because Ms Hickie's staff relations feature both in this appraisal, 
and also in connection with Mr Forbes-Smith's later review of Ms Hickie for the partners, the 
major points raised by the parties are summarised at this point, and are not repeated in detail 
later. 
 
6.10.5 L, M, R and O, solicitors who had worked for Ms Hickie said that they experienced 
difficulties working with her. I have given my views about their evidence earlier. The 
complainant submits that the evidence of these witnesses reflects on their attitude to management 
and unrealistic expectations rather than reflecting on her failure as a manager. The respondent 
replies that Ms Hickie denies her own responsibility in the matter. They were enthusiastic, but 
left for reasons directly or indirectly connected with the complainant's management. 
 
6.10.6 It would be unfair to hold Ms Hickie solely at fault for her failure to command respect 



from L or M. As mentioned earlier, L did not have a great deal of contact with Ms Hickie and I 
do not attach a great deal of weight to her evidence. I also had reservations about M, who had 
differences with other staff. I consider that when R and O left Hunt and Hunt a factor was their 
difficulty in working with Ms Hickie. But Ms Hickie's concerns about the capability of R were 
shared by Mr Forbes-Smith.  
 
6.10.7 Ms Hickie submits that it was unfair of Mr Forbes-Smith, in the course of the appraisal, to 
raise matters relating to M and L, because those events had occurred before she became a partner 
and had never been discussed with her before. The respondent submits that the fact that Ms 
Hickie had poor relationships with M and L at an earlier date was relevant to the conclusion that 
she had not improved or changed in the current period. Mr Forbes-Smiths view was that:  
 
"you can't just start a review from a date. You must compare it to conduct and various other 
aspects prior to that date." 
 
6.10.8 I accept that it may sometimes be relevant to refer to past events in a performance review. 
Part of Ms Hickie's complaint is that Mr Forbes-Smith gave her no credit for her past positive 
achievements. She wanted the firm to take a longer view of her contribution. However, while a 
longer view is acceptable, it is not entirely fair to bring up issues which had not been canvassed 
with Ms Hickie before or mentioned in any previous review. Although Mr Forbes-Smith stated 
that he had mentioned staff problems to Ms Hickie in a general way at the time of her 
nomination, it is not clear that the firm ever took this up seriously with her or took any action to 
overcome what they now say should be seen as a serious problem. 
 
6.10.9 Ms Hickie complains that her good team work with Mr Jones and P has been ignored and 
that negative rather than positive issues have been given weight. The respondent points out that 
the problems relating to L and M occurred while she was with Mr Jones. Ms Hickie complains 
also that she was given no credit for the manual which she prepared for the use of her staff, even 
though Mr Forbes-Smith conceded that it displayed foresight and planning.  
 
6.10.10 Ms Hickie was graded "5" in regard to `appraisal and counselling'. She submits that she 
had conducted a fair and even handed appraisal of O and R before going on leave. She submits 
that Mr Forbes-Smith gave her a low grading because O and R did not like their appraisal and 
that it has been assumed unfairly that the juniors were correct in their assessment of her, whereas 
both Mr Jones and Mr Forbes-Smith had found R to have a difficult personality. The ratings, she 
submits do not recognise that she was the partner and had to make difficult decisions. Her staff 
management was designed to produce high standard work. The Respondent replies that her 
appraisal and counselling of O and R was far from constructive. She gave a warning that she was 
not entitled to give which led to R's decision not to work with her. 
 
6.10.11 I dealt earlier with the appraisals of O and R and concluded that Ms Hickie had to bear 
some, though not all of the responsibility for their departure from the firm. But at the time Ms 
Hickie was reviewed in March 1996, she had no solicitors working for her and she seems to have 
had good relations with her administrative assistant C and the paralegal P. Mr Forbes-Smith 
conceded this in the later review to partners. The grading seems unduly negative. 
 
6.10.12 The complainant concedes that R and O had difficulties working with her, because they 
did not like the arrangements she had made for maternity leave. However, it is submitted that 
while Ms Hickie was away on leave, these problems became the responsibility of Mr Forbes-
Smith and Mr Jones to resolve and that it was unfair to assess her poorly when they failed to 
solve the problem during the three months that she was absent. 
 



6.10.13 I consider that while Ms Hickie was away Mr Forbes-Smith and Mr Jones had the 
possibility of resolving any problems or finding alternative solutions in her absence, but they 
took no steps in this regard. This does not entirely negate Ms Hickie's responsibility but it 
suggests that the firm could have done more to deal with the situation and to support Ms Hickie 
in this area.  
 
6.10.14 Ms Hickie complains that different standards were applied in assessing her and J in 
relation to the warning she gave R. Although it later appeared that she did not have power to give 
a warning, there is no evidence that her appraisal was incorrect. J also gave a warning to one of 
his staff, and told the person concerned to find another job . He was later informed that he did 
not have the power. Nevertheless, J was given a "3" grading for staff development, with no 
separate grade for appraisal and counselling and the comment was that "he is still on a learning 
curve re developing juniors." Ms Hickie was given no equivalent opportunity. 
 
6.10.15 The respondent agrees that J had transgressed and that he had been pulled up about the 
matter. But, it is submitted, there is no evidence that "at least four solicitors left Hunt and Hunt" 
because of J's attitude. Ms Hickie had been given opportunities, despite her difficulties, but her 
performance had not improved. The respondent argued that the different outcome for Ms Hickie 
has not been shown to be an unlawful act of discrimination and was in any event warranted `by 
the facts indicating the manner and extent of the complainant's treatment of her junior solicitors.'  
 
6.10.16 On the face of it there was not an even handed approach in regard to the warnings given 
by Ms Hickie and by J, but as I mentioned earlier, I have little evidence on which I could 
determine whether the circumstances of Ms Hickie and J are the same or not materially different, 
or infer that the firm, or those responsible, had less tolerance of women who had staff problems 
than of men. The events referred to may suggest that there is such an attitude, but without an 
exhaustive enquiry it is impossible to know what factors were taken into account in J's case. The 
comment on J says "Stable group - more stable now - has brought on BRW with clients. Still on 
learning curve re developing juniors." This seems to imply that he led an effective group. I am 
unable to conclude that, by reason of her sex, Ms Hickie was given less favourable treatment 
than J in circumstances that were not materially different.  
 
6.10.17 Ms Hickie's reaction to the statement: "other solicitors reluctant to work with her" was to 
say that she did not want those solicitors to work for her as she had no respect for them. She had 
different ideas from those of Mr Forbes-Smith as to who should be recruited into the CTP area or 
promoted. 
 
6.10.18 Ms Hickie was rated at "5" in respect of `involvement in CLE programs'. Mr Forbes-
Smith states that she regarded CLE as a waste of time; she had said this to him and he was 
informed she had said it when she refused an invitation to take part in in-house programs. The 
respondent also submits that Ms Hickie told AK that CLE was a waste of time. She had 
demonstrated a negative attitude to CLE which was a team building exercise. Ms Hickie denies 
saying that CLE was a waste of time and claims that she made positive comments directed to the 
better organisation of CLE. She submits that a different standard was applied to her as Mr 
Forbes-Smith had not been to CLE's or organised them for some time, yet she was expected to 
do so when she was working on reduced time. However, she agreed that the notes of interview 
with AK recorded what she had said. 
 
6.10.19 Taking into account Ms Hickie's evidence and the record of her interview, which she 
does not dispute, I think it probable that Ms Hickie did say that CLE was a waste of time. She 
may have had her own reasons for saying this; she may have thought that CLE was not well 
managed. If she thought that Hunt and Hunt did not take CLE seriously enough to organise it 



well, there may have been other avenues open to her as a partner. In the period under review she 
had no involvement in CLE, though it is hard to see how she could have found time to do it. It is 
unfortunate for Ms Hickie that her remark, however honestly meant, received a negative 
reaction. I do not think that she was treated unfairly in being rated "5" in respect of CLE. 
 
6.10.20 Ms Hickie was rated "3" in regard to delegation of work to staff. The comment states 
`Could be a problem of over-delegation in some circumstances.' This comment apparently refers 
to the work of P, the paralegal who worked for Ms Hickie in the plaintiff area. Ms Hickie 
submits that it is contradictory of Mr Forbes-Smith to bring in comments on the plaintiff practice 
when he purports to be dealing only with the defendant practice and that it is an indication of his 
desire to use all possible negative points against Ms Hickie. Also the comment by the consultant, 
H15 which Mr Forbes-Smith referred to in the discussion, was part of a review of the plaintiff 
practice, which Mr Forbes-Smith had not fully investigated. P was an experienced para-legal, 
capable of performing a wide range of tasks, and there was no suggestion of any adverse impact. 
 
6.10.21 In my view Mr Forbes-Smith has made these negative comments on a matter which was 
of peripheral concern to him in considering Ms Hickie's performance in the CTP practice. His 
willingness to do so lends some support to the complainant's submission that he was focussing 
on negative points. On the other hand, the comment does not appear to have had a major impact 
on the outcome of the appraisal, as she was rated "3" in regard to delegation.  
 
6.10.22 Ms Hickie has raised some wider issues about staff turnover, morale and work practices 
at Hunt and Hunt which had been of concern to the insurance partners. She relies on this to show 
that the staff problems she experienced were common. However, I am inclined to agree with the 
respondent that the fact that the issue of staff leaving was of general concern does not detract 
from any justifiable criticisms which could be made of the complainant if the facts establish this. 
 
6.10.23 Ms Hickie complains that she was given no guidance or training in staff management, 
but was left to deal with issues on her own. When O and R complained to Mr Forbes-Smith and 
Mr Craig, their complaints had not been raised with her, so she remained unaware of the 
problem. The firm did not treat her as a member of the team or help her to deal with sensitive 
staff matters. The complainant also submits that although there were informal arrangements, 
such as moving a staff member to another team when there are difficulties, these were not used 
in her case. 
 
6.10.24 The respondent replies that Ms Hickie has not established that she was given less 
favourable treatment in this regard, or suggested that others were given training; the reality is 
that she did not relate well to juniors and this was an appropriate issue to consider. The 
respondent's further submissions critical of Ms Hickie's arrangements for the conduct of her 
practice during maternity leave and of her poor staff relations and attitude to staff have been 
dealt with earlier.  
 
6.10.25 Ms Hickie was recognised as a person of ability, but it appears from the evidence that 
she did not relate well to her junior solicitors. It is hard to know whether her problems were more 
serious than might frequently be experienced in organisations such as a legal practice. I suspect 
they may have been in the higher range. In the period under review two juniors left at least partly 
because of problems in their relationship with Ms Hickie. It is conceded that other solicitors in 
the CTP area were reluctant to work with her. 
 
6.10.26 The assessment under this heading is negative. The complainant submits that the firm 
has not acknowledged any responsibility in the matter, and that no serious attempts were made 
by the other partners to counsel Ms Hickie about staff problems. In my view, the sink or swim 



approach may not be the best way to deal with a budding partner who had proved her value to 
the firm over a number of years. I think that more could have been done in regard to guidance 
and training. At the same time Ms Hickie had problems in this area and does not seem to have 
been very interested in pursuing the matter herself. 
 
6.10.27 I think there was some unfairness in the approach to Ms Hickie's staff relationships, and 
that the firm had a greater responsibility to provide support and counselling. But there is no basis 
on which I could conclude that the appraisal in respect of this item was discriminatory. There is 
no evidence on which to base a finding that there is in general or in this case less tolerance of 
poor staff handling by women than by men. 
 
6.11 Performance Appraisal Item 6 - Personal effectiveness 
 
6.11.1 Ms Hickie was graded "2-3" overall. `Determination', `communication skills' and `self-
organisation' were graded "2", `self-organisation/ management of others' was graded "5", and 
`perceptiveness/vision' and `initiative in overcoming problems' were graded "6". The comment 
was: 
 
Knows how to effectively run a file and service a client but has problems in fitting in with the 
team. 
 
6.11.2 Ms Hickie submits that Mr Forbes-Smith had introduced the `team' issue and that this led 
to the overall rating being lowered. It is claimed that Mr Forbes-Smith had his own perception of 
the requirements of a team, that this reflected a traditional male culture and that no attempt was 
made to provide her with an environment in which women could work effectively as part of the 
team, particularly those women seeking alternative work practices. The same arguments were 
made as previously about Ms Hickie's previous success in a team and her differing views as to 
what a team should be. 
 
6.11.3 The respondent submits that the principal issue identified by Mr Forbes-Smith in this 
section of the review was Ms Hickie's management of others, which was graded "5". This, they 
say reflected her staffing problems. Mr Forbes-Smith agreed that the reference was to his CTP 
team; her success in her previous team had been recognised in her appointment as a partner. 
 
6.11.4 In this section Mr Forbes-Smith has distinguished between Ms Hickie's positive 
characteristics, and what he saw as her deficiencies in people management skills. He brings in 
his unfavourable views about these by referring to the `team'. It is not in dispute that Ms Hickie 
did not readily fit into his team. She did not feel able to do so for reasons already discussed. The 
assessment taken alone does not, however, constitute an act of discrimination. 
 
6.12 Performance AppraisalItem 7- Technical ability 
 
6.12.1 No overall grade was given in respect of technical ability. In the sub-categories Ms 
Hickie's `technical competence' was graded "2", `market recognition of specialism' was graded 
"2-3" and `effective utilisation of technology' was graded "6". The written comment was: 
 
Specialist in CTP. I feel that this is as a Plaintiff lawyer and little is being done to change this. 
 
6.12.2 Ms Hickie complains that she was given no overall grade in an area where a high grade 
should have been given. She complains that she has been given no recognition for her legal skills 
which are not in dispute. The respondent explains that there is no position for this grading in the 
summary and submits that there was no discrimination as the form was used for all partners. She 



was recognised for legal skills in the sub-categories, and was graded "2". I attach no importance 
to these issues. 
 
6.12.3 A more significant issue is whether it was fair to criticise Ms Hickie for doing little to 
change her role/reputation as a plaintiff lawyer. Mr Forbes-Smith's view was that to market 
effectively Ms Hickie had to change her image as a plaintiff lawyer. In cross-examination, he 
agreed she would need time to do this; she would need to deal with clients, undertake marketing, 
papers and things like that. He agreed that she was doing a number of things, but he believed that 
more could be done.  
 
6.12.4 Ms Hickie's evidence was that she told Mr Forbes-Smith that she did not agree with his 
comment and that she was making real efforts with C.1 and also with C.4 to show herself as a 
defendant lawyer. She submits that after 7 years as a plaintiff lawyer she needed time for this. 
She no longer had plaintiff files and was working only in defendant matters. To this the 
respondent replies, in my view somewhat cynically, that the assessment is accurate, because 
"even though she had no plaintiff files, the complainant was very reluctant to abandon that part 
of her practice." 
 
6.12.5 Ms Hickie's legal competence was recognised by her colleagues. Graham Jones praised 
her competence. Ian Craig said he relied on her in CTP work, he sought her advice as he did not 
have her expertise. Mr Forbes-Smith agreed she was a good lawyer, but he wanted her to do 
much more to market herself as a defendant CTP lawyer. 
 
6.12.6 At the time of the appraisal it was about 9 weeks since Ms Hickie had returned from leave 
to an almost exclusively defendant practice. Until the abrupt removal of her plaintiff practice, she 
was not able to present herself as a defendant lawyer in the same way as, for example, Mr 
Forbes-Smith. I consider he has been unduly critical of her failure to involve herself in the 
marketing of her skills in the way he wanted. In this, I take into account both the short time 
frame and the fact that she had a different outlook and believed that excellent work and building 
up client contacts over time was the best way for her to contribute to practice development. But 
although the comment shows that Mr Forbes-Smith had a somewhat negative attitude towards 
Ms Hickie, I do not think that taken alone this comment could be regarded as discriminatory or 
that any comparison can be drawn with J in this situation. 
 
6.13 Performance AppraisalItem 8- Achievement of objectives 
 
6.13.1 This section was completed by Mr Forbes-Smith after the discussion with Ms Hickie. He 
graded Ms Hickie "5." in respect of `Achievement of objectives'. No grading was given under the 
sub-categories. The comment was: 
 
Marea was nominated as a partner in June 1995 to assist Mr Forbes-Smith to develop the 
defendant CTP practice of the firm and in particular initially C.2 and C.1 and later C.4. It was 
felt that she had justified this appointment because of the work she had done in the Plaintiff 
practice. There have been problems with practice development with these clients and no 
development of new clients. She was also appointed to assist in the management of the CTP area. 
Admittedly this has been hampered by Marea going off on maternity leave but I believe that 
more could have been achieved if Marea had a (?different) attitude to staff and saw the benefit of 
working with the team. I do not believe that this will change. 
 
Financial management is not relevant. 
 
The objectives being assessed were, according to Mr Forbes-Smith's evidence, those mentioned 



in the nomination, in his 18 January letter and in discussions with Ms Hickie. Ms Hickie's 
financial management was not relevant because of the short time to review her performance in 
this area and the undertaking given by Mr Forbes-Smith and Mr Craig . 
 
6.13.2 The complainant submits that this comment raises many of the previous issues: practice 
development, management and team work. It does not acknowledge the short period for which 
Ms Hickie was being assessed or the constraints that part time work put on her achievements. 
She had worked in a team, but now had no team of her own due to the minimal files she had. 
 
6.13.3 The respondent submits that Mr Forbes-Smith took into account that Ms Hickie had been 
on leave, but was entitled to form the view that she could have achieved more. His concern was 
not the team she may have worked in before, but the CTP team. The respondent points out that 
Ms Hickie's refusal to confirm when she would return full time showed her lack of support to Mr 
Forbes-Smith's team and lack of commitment to Hunt and Hunt. Mr Forbes-Smith, was, it is 
submitted, entitled to form the view, based on his experience with Ms Hickie, that her attitude to 
staff and to the team would not change. 
 
6.13.4 The issues under this section are considered together with the partner rating summary 
below. 
 
6.14 Performance appraisal; Summary of Gradings and Partner rating summary 
 
6.14.1 In the Summary of Gradings Mr Forbes-Smith gave Ms Hickie an overall performance 
grading of "4-5", and a responsibility rating of "4". The Partner Rating Summary, which was 
completed later by Mr Forbes-Smith, was in these terms: 
 
Marea says that she is not suited to active practice development. She will therefore not be able to 
do this successfully. She sees her practice development as servicing clients with existing files. 
She wants to do this on her own and not be part of the team. At this point in time she is unable to 
say whether she will return to full time employment. I see this as a major hurdle, especially if she 
is not part of the team. I do not believe that you can run a practice and service clients 3 days a 
week. 
 
6.14.2 The complainant submits that the comments in this section contain errors and 
misrepresentations, demonstrating that unfair and discriminatory standards were being applied to 
her. To this, the respondent replies that if the summary had errors, she should have pointed them 
out. (The question of her response to the review is dealt with in section 7). 
 
6.14.3 The complainant submits that she never said she was not suited to active practice 
development, though she had indicated that she did not believe she was the one to be involved in 
such events as client lunches. The respondent submits that Mr Forbes-Smith was entitled to 
conclude that Ms Hickie's view was that she was not suited to active practice development as he 
saw it. Clearly they had different views about practice development, and also about the kind of 
role that Ms Hickie should play in this. The issues and submissions relating to practice 
development have been considered under item 1 of the appraisal. 
 
6.14.4 Ms Hickie submits that she never indicated that she only wanted to work alone. She felt 
excluded from the team. The factors which dictated her work practices at that time were in the 
control of Mr Forbes-Smith. These issues have been considered under `Teamwork', above. 
 
6.14.5 Ms Hickie submits that the last sentence in the comment is an unequivocal statement 
against part-time work and that it constitutes an act of unlawful discrimination, both direct and 



indirect. It is submitted that no evidence was put forward by the respondent to justify the 
statement, whereas there was evidence that Ms Hickie was actively involved in a litigation 
practice and spent considerable time in court. She worked from home, including telephone 
contact with clients. Ms Hickie said that she told Mr Forbes-Smith at the review that she had 
been running her practice in the office on three days and that she took calls at home on two days 
and did her dictation there. Mr Forbes-Smith confirmed to her that C.1 had not complained and 
agreed that he did not know the details of her work pattern, as her practice was separate. She said 
the discussion was heated, she was upset and felt that he was pressuring her to return full time. It 
is also submitted that Mr Forbes-Smith's view on part-time work influenced his comments in the 
rest of the document and that it was a factor in his excessively negative assessment of her and his 
refusal to recognise positive matters. 
 
6.14.6 The respondent submits that the last sentence must be considered in the light of the 
preceding statements. Ms Hickie needed to be part of the team to manage her practice on a part-
time basis, but she did not want to work with the CTP team. The evidence of Mr Forbes-Smith 
was that Ms Hickie had set her own timetable for maternity leave; when she returned she had no 
solicitors working for her. He thought that, working three days a week without assistance, she 
could handle C.1 work until her return full time in September. When she said she might not 
return to full time employment he asked her about handling the work and going to court on the 
days she was absent. She insisted, he says, that she could handle it, or that he would give her 
another solicitor. He told her that she needed a team or others would have to cover for her, but 
she said that she was available and did not expect anything. 
 
6.14.7 The respondent also submits that Ms Hickie's wish to work part-time was not an issue for 
Mr Forbes-Smith. He had four solicitors working for him part time and denied that his view was 
that you cannot work part time as a partner. He was more concerned with her attitude to the 
partnership, and her ability to build up a team. The firm had a flexible attitude to part time work, 
but her statement made it difficult to plan, especially as she had no solicitors working for her and 
did not want any of them. Mr Forbes-Smith and the CTP team needed to know Ms Hickie's 
intentions as Mr Forbes-Smith had to nominate individuals for C.1 work. No partner ever had 
indefinite leave, and while they were not unwilling to contemplate part time work, she seemed to 
think her arrangements were for her alone to set. Flexible practices in regard to part-time work 
need co-operation by both parties.  
 
"Far from co-operating in that respect, the complainant was holding her cards close to her chest 
hoping to hold the card of when she would return to full-time employment as a bargaining tool 
on the question of what pay rise she would accept." 
 
6.14.8 The respondent submits, on the basis of this evidence, that the statement is not an 
unequivocal statement against part time work. It should be viewed in the context that Ms Hickie 
always said she intended to return to full time practice. Mr Forbes-Smith was entitled to express 
the opinion that he was faced with a `major hurdle' especially in the context of the CTP team and 
that it was impracticable to expect someone to run a practice and service clients three days a 
week. The statement is not discriminatory, it is a statement of belief and fact. 
 
6.14.9 Ms Hickie denied that she had put Mr Forbes-Smith in a difficult position by not 
indicating her plans, though she knew that he would need to call on her in preparing the tender 
for increased C.1 work. She felt that Mr Forbes-Smith was attacking part time work and the way 
she operated, so she indicated to him that part time was working well. She did not agree with his 
comment that he had additional burdens since her return from leave. In her view his problem was 
that he had taken on too many people (she did not agree with this as a way to run the practice for 
C.1). 



 
6.14.10 Ms Hickie agreed that she had said that she did not know when she would resume full 
time work. She was waiting to assess the firm's offer, as there were factors she needed to take 
into account. In her evidence she said that the factors were family considerations, tax, child care 
costs and weighing up whether it was worth coming back five days. The complainant submits 
that this was a reasonable approach, although she had not referred to these matters during the 
review. The complainant submits that Mr Forbes-Smith's explanation that the conclusion flows 
from the earlier comments should not be accepted. 
 
6.14.11 My conclusions on this part of the complaint follow the section on the Partner Personal 
Plan. 
 
6.15 Performance appraisal; Partner Personal plan 
 
6.15.1 The Partner Personal Plan is part of the appraisal process. The Personal Plan Form is 
apparently designed to assess whether Partners have achieved objectives which are entered on 
the form. Ms Hickie's form covers the year ending 30 June 1996, and it was completed by Mr 
Forbes-Smith on 27 March 1996 at the same time as the performance appraisal. Mr Forbes-Smith 
agreed that in principle the objectives should be written in advance by the person being reviewed 
but usually are not. The objectives were written by Mr Forbes-Smith and are those identified by 
him in his letter of 18 January. The effect is that the objectives have been defined retrospectively 
and they are not necessarily those which applied to Ms Hickie at the beginning of the year being 
reviewed, when she still had a large plaintiff practice. 
 
6.15.2 Ms Hickie claims that the inaccuracies and misrepresentations contained in the 
Partnership Performance Appraisal are repeated in the Partner Personal Plan. There is 
considerable repetition in the document. All issues relating to the Partner Performance Appraisal 
and the Personal Plan are considered together below. 
 
6.16 General conclusions concerning the appraisal process 
 
6.16.1 During the period covered by the appraisal, that is from 1 July 1995 to 27 March 1996, 
Ms Hickie had been absent on leave for 4 months, almost half the relevant time. A significant 
change in her practice had been imposed on her from the time of her return in January 1996. The 
review came only a matter of weeks after these changes, raising the question whether a fair 
assessment could be made. It had been agreed that Ms Hickie's financial performance could not 
be assessed because of the short time involved. But other aspects of her performance were also 
affected by the short time period, given Mr Forbes-Smith's focus on the CTP practice and not on 
Ms Hickie's plaintiff practice. It must, however, be observed that Ms Hickie insisted on 
proceeding with the review even though a deferral had been offered. 
 
6.16.2 The problems identified by Mr Forbes-Smith in the appraisal, which appear to have been 
the main basis of his overall assessment of Ms Hickie are these: 
 
(a) no practice development, inadequate marketing (later he says that the failure to bring in new 
clients was not a major factor); 
 
(b) plaintiff identity; 
 
(c) poor staff management; not part of team; 
 
(d) inability to manage practice working part-time. 



 
6.16.3 I have earlier identified several respects of the review which I consider were unfair in 
certain respects. Little account was taken of the very short time Ms Hickie had in the exclusively 
defendant CTP role, except in relation to financial performance. The failure of the catastrophic 
claims meeting with C.1 was presented as a failure of Ms Hickie without reference to the 
responsibility of others. Mr Forbes-Smith was critical of Ms Hickie's lack of practice 
development in a period dating back to August 1994, although no problems in this area were 
identified when Ms Hickie was put up for partnership in June 1996. Although Mr Forbes-Smith 
said his focus was on Ms Hickie's role as the second CTP partner, he brought in issues which 
related to her plaintiff practice. He did not consider whether the firm or he himself should have 
done more to ensure that Ms Hickie could work in the team and be more effective in staff 
management. He has referred to matters (late files) which were not raised with her before. 
 
6.16.4 The statement relating to part time work at the end of the appraisal suggests that Mr 
Forbes-Smith did not think that Ms Hickie could run her practice on a part time basis. Although 
Mr Forbes-Smith said that he had no objection to part-time work in principle, his explanation of 
this comment makes it clear that he did have a problem with Ms Hickie working part-time, 
especially when she did not commit to a date for her return to full time work. He says that he 
needed to know her intentions in order to nominate individuals for the C.1 work, although it 
appears from later events that she was included and accepted in the tender. Ms Hickie had not 
been expected to return full time until September in any event, some six months away. Although 
Mr Forbes-Smith did not mention this in his evidence, the respondent has submitted that the fact 
that Ms Hickie was working part time would inhibit developing relations with clients and 
expanding the respondent's business, which was intended when she became the second CTP 
partner. 
 
6.16.5 The respondent submits that unfairness is not discriminatory as long as any male in the 
same or not materially different circumstances would have been treated in the same way. There 
is no evidence, submits the respondent, that Ms Hickie was treated differently from any other 
partner in the conduct of her appraisal. I accept that unfairness in itself does not necessarily 
constitute discrimination. Unfairness may, however, support evidence of less favourable 
treatment and it may also be relevant to the question whether a particular condition or 
requirement was reasonable in the circumstances. 
 
6.16.6 Ms Hickie complains that in respect of the entire appraisal process she was treated less 
favourably than a male contract partner in the same circumstances or circumstances not 
materially different by reason of her sex, or of a characteristic appertaining to or generally 
imputed to women. I have already stated my view that there is not sufficient material from which 
I could conclude that Ms Hickie should be compared in this respect with J. I have also concluded 
that, even though there was an element of unfairness, there is insufficient material to support a 
finding that the comments or ratings treated Ms Hickie less favourably than a man in the same or 
similar circumstances by reason of her sex, etc. There is, however, one possible exception.  
 
6.16.7 The complainant attaches particular importance to the final comment in the appraisal, in 
which Mr Forbes-Smith expresses the belief that Ms Hickie could not maintain her practice 
working on a part-time basis. It is claimed that this statement constitutes in itself an act of 
unlawful discrimination as: 
 
"a characteristic that appertains generally to women is that, for a majority of women, at some 
stage they work part-time due to child care". 
 
6.16.8 The respondent submits, on the other hand, that a `characteristic' means a character that is 



a generally distinctive quality of one sex, etc. and that it must relate generally to women, to all or 
nearly all the persons of that sex. They submit that there is no evidence that part time work is a 
characteristic appertaining generally to women and that part time work does not generally relate 
to women or apply to nearly all women. 
 
6.16.9 It could be said that at any given time, there are many women who do not work part time, 
and some or even many men who do. But if one looks more closely at men and women who have 
recently had babies, or who have very small children, then it seems to me that there is a case for 
saying that it is a characteristic generally appertaining to women to take a period of part-time 
work after maternity leave or during the period when they have young children. The evidence in 
this case shows that a considerable number of women employees of Hunt and Hunt have taken 
maternity leave and then worked part time. While this evidence is restricted to one firm, I can 
draw an inference on the lines submitted by the complainant. In my view, there are good grounds 
for saying that working part time when they have small children, such as in the period after 
maternity leave, is a characteristic appertaining generally to women. 
 
6.16.10 Even if part-time work were considered to be a characteristic appertaining to women, it 
would still be necessary for Ms Hickie to establish that she was treated less favourably than a 
man in circumstances the same or not materially different by reason of her sex or by reasons of 
the fact that she was working part time. But should she then be compared with a man working 
full time or a man working part-time? If the former, then the circumstances do not appear to be 
the same. If the latter, then the characteristic of part time work would not be applicable. The 
complainant submits that the fact that she was working part time was a factor contributing to the 
negative assessment. There is some merit in this submission. I suspect that Mr Forbes-Smith may 
have overlooked or treated more leniently a full time worker who had acted in the same way or 
in a similar way to Ms Hickie. But this is not a sufficient basis on which to find that there had 
been an act of direct discrimination. 
 
6.17 Claim of indirect discrimination in relation to the performance appraisal 
 
6.17.1 Ms Hickie also complains of indirect discrimination in respect of the performance 
appraisal, in that requirements were imposed on her which disadvantaged or were likely to 
disadvantage women and which were not shown to be reasonable. One such requirement was 
that "she meet unspecified conditions of performance which failed to take any account of her 
positive contributions and which only assessed her on any negative or detrimental factor which 
the assessor could recall. 
 
6.17.2 Events which occurred after 17 December 1996 come under the current provision on 
indirect discrimination which provides that a person discriminates against another person on the 
ground of the sex of the aggrieved person if the discriminator imposes or proposes to impose a 
condition, requirement or practice that has, or is likely to have, the effect of disadvantaging 
persons of the same sex as the aggrieved person, s 5 (2). The conditions, requirements or 
practices relevant in this case are those that disadvantage or are likely to disadvantage women (as 
distinct from men). Unfair or unreasonable requirements imposed on employees are not 
necessarily discriminatory if they apply to men and women in the same terms, but only if they 
bear more harshly on one sex rather than another. A respondent may establish that an act does 
not constitute discrimination because the condition, etc, is reasonable in the circumstances, s.7B. 
The burden of proving that an act does not constitute discrimination lies on the person who did 
the act; the factors to be taken into account are set out in s 7B (2).  
 
6.17.3 The respondent argues that Ms Hickie's complaints do not fall within the provisions of the 
new 5 (2). The "unspecified conditions of performance" referred to by the complainant are not 



identified and cannot be discerned. They are not formulated with sufficient precision to amount 
to a valid requirement. I am inclined to agree; it is impossible to ascertain the elements of the 
requirement or to know how it would disadvantage women as distinct from disadvantaging Ms 
Hickie. I am unable to find that discrimination has been established on this basis. 
 
6.17.4 Ms Hickie also complains of a further condition or requirement, in that Mr Forbes-Smith's 
statement concerning part-time work was in effect a requirement that she must work 5 days a 
week in order to maintain her position in the firm and that three days per week was not 
considered an acceptable practice by the assessor. It is also submitted that this requirement had 
or was likely to have the effect of disadvantaging women.  
 
6.17.5 The respondent submits that the statement by Mr Forbes-Smith is no more than an opinion 
and that it should be seen in the light of Ms Hickie's previous statements that she intended to 
return to full time practice. 
 
6.17.6 The respondent submits further that if there was a requirement to work 5 days a week, this 
was not a requirement or condition as defined in the Act, but part of the inherent nature of the 
complainant's position as a contract partner, given her circumstances. If she could not perform all 
her marketing, management and other functions other than by working 5 days a week, then this 
was part of her function as a partner and of full time work and therefore was inherent in the 
position and reasonable  
 
6.17.7 The comments made by Mr Forbes-Smith showed that he was concerned about Ms 
Hickie's unwillingness to commit herself to return to full time work. Mr Forbes-Smith regarded 
this as a "major hurdle". His explanation that he needed certainty is not entirely convincing, since 
under the arrangements which Ms Hickie originally agreed to, she would not have returned full 
time until September. It may well be that Mr Forbes-Smith accepted, or as a partner of the firm 
had to accept, that some people could work part-time, including solicitors, even partners, but in 
my view the statement makes it clear that he was unwilling to accept Ms Hickie as the second 
CTP partner in his area, while she continued to work on a part-time basis, other than in the short 
term. It is clear that he wanted Ms Hickie to share a greater part of his workload as the second 
CTP partner and that he wanted her to be there on a full time basis as soon as possible.  
 
6.17.8 The statement that he saw her inability to commit to a date for return to full time work as 
a "major hurdle" is in my view sufficient to establish that he was imposing a condition on Ms 
Hickie. This statement, his expressed doubt as to whether she could run a practice working three 
days a week, together with the fact that Ms Hickie felt that Mr Forbes-Smith was pressuring her 
to return full time, in my view subjected her to a requirement or condition or practice, namely to 
resume full time work in order to maintain her position. 
 
6.17.9 The respondent argues that the complainant led no evidence to show that women were 
likely to be disadvantaged by the requirement or condition, and no statistical evidence to show 
that more men than women can work five days a week. The Commission, it is submitted, cannot 
take judicial notice of these matters. Therefore there is no basis for a finding that the requirement 
would result in such disadvantage.  
 
6.17.10 Although no statistical data was produced at the hearing, the records produced by Hunt 
and Hunt suggest that it is predominantly women who seek the opportunity for part time work 
and that a substantial number of women in the firm have been working on a part time basis. I 
also infer from general knowledge that women are far more likely than men to require at least 
some periods of part time work during their careers, and in particular a period of part time work 
after maternity leave, in order to meet family responsibilities. In these circumstances I find that 



the condition or requirement that Ms Hickie work full-time to maintain her position was a 
condition or requirement likely to disadvantage women. 
 
6.17.11 The respondent argues, in the alternative, that if there was a condition or requirement 
within the meaning of the Act, it was reasonable in accordance with s 7B. If there was an 
expectation or requirement that partners had to be present 5 days to perform certain functions, 
then that was a reasonable requirement in the circumstances. 
 
6.17.12 The question of the reasonableness of the requirement has to be considered in the light of 
the nature and extent of the disadvantage, which in this case is clear and obvious. The imposition 
of a condition, requirement or practice that a partner work full time would inevitably 
disadvantage women practitioners, especially those who are, or who are aspiring to be partners. 
To regard this as a reasonable requirement would perpetuate and institutionalise indirect 
discrimination against women lawyers. In so far as it is argued that the condition is reasonable in 
its application to Ms Hickie, it has not been established that Ms Hickie could not perform all her 
functions without working five days a week, and this was not raised with her in cross-
examination. When she was nominated for contract partnership it was understood that she would 
work part time for about 9 months. The respondent has put forward no material under s 7B (2) 
(b) or (c) concerning the feasibility of overcoming this disadvantage, or as to whether the 
disadvantage is proportionate to the result sought by them. It would be difficult for them to do 
so, given their experience with part time work. It has not been established that the condition, 
practice or requirement to work full time, imposed on Ms Hickie was reasonable in the 
circumstances. 
 
6.17.13 The final question is whether Ms Hickie was subjected to a detriment within the meaning 
of s 17 (3)(c). The respondent has submitted that the condition or requirement as expressed does 
not relate to the appraisal itself, which I take to mean that there were no immediate consequences 
of the comment in regard to the conduct of the appraisal or its outcome. It is true that the 
appraisal was not seen later by anyone other than Mr Forbes-Smith, Mr Thompson and Ms 
Hickie as far as the evidence discloses. But that does not mean that it was without effect. The 
appraisal process was the review referred to in Ms Hickie's contract, and the reviewer, Mr 
Forbes-Smith, later prepared a Review of Ms Hickie for the partners on 24 May, on the basis of 
which the decision was made not to renew her contract. The relevance of the comment is that is 
shows how Mr Forbes-Smith saw Ms Hickie and her role as the second CTP partner. Mr Forbes-
Smith's opinion towards Ms Hickie working part time influenced the preparation of the later 
review and was a significant factor leading to the recommendation made by Mr Forbes-Smith to 
the partners. The comment revealed that Mr Forbes-Smith was imposing a condition on Ms 
Hickie which resulted in detriment to her within the meaning of s 17 (3)(c). It was an act of 
indirect discrimination within the meaning of the Act. 
 
7. THE C.1 TENDER (APRIL/MAY 1996) 
 
7.1 Background 
 
7.1.1 Ms Hickie claims discrimination in the development and presentation of a major tender to 
Client 1. Hunt and Hunt had been doing CTP work for C.1 since 1994 under a pilot program. In 
April 1966 C.1 had invited tenders for the future allocation of this work. The due date for the 
tender was 6 May. It is common ground that this work from C.1 was important to the firm and 
the CTP team. It was of particular importance to Ms Hickie, as nearly all her work was coming 
from C.1.  
 
7.1.2 Ms Hickie's evidence is that Mr Forbes-Smith gave her a copy of the C.1 tender document 



and suggested that they should get together with S to discuss their approach to preparing the 
tender. He did not come back to her for this purpose, she says, though he sent an e-mail to a 
number of people asking for CVs and inviting contributions to the tender document in relation to 
catastrophic claims. Mr Forbes-Smith agrees that he said he would get back to Ms Hickie but 
that he did not do so. 
 
7.1.3 Ms Hickie did not respond to the e-mail, nor did she approach Mr Forbes-Smith about the 
tender, offer assistance to him directly or send him any information. She did not consider it was 
necessary to send her CV. She discussed with Mr Jones what material might be contributed. Mr 
Jones told Ms Hickie that he would submit a document about catastrophic claims, based on one 
that they had both prepared earlier for a successful tender to Client 6. In evidence he said that he 
asked her to look at it. She agreed with this suggestion, and left it to Mr Jones to put that material 
in. Mr Jones did not dispute Ms Hickie's evidence on this point.  
 
7.1.4 Ms Hickie agreed that the tender was very important, and that Mr Forbes-Smith would 
want to know what resources he had available, in order to prepare the tender. Her explanation for 
taking no further action was that Mr Forbes-Smith was receiving a lot of material from others. 
She knew that he was hassled at the time, and thought that too many people were offering their 
views. Ms Hickie also says she was uncomfortable about approaching him as she was upset by 
the 27 March meeting, and she did not want arguments or a personal attack on how to do it. She 
also said she did not know what he was doing. She did, however, expect to receive copies of the 
material prepared for the tender and thought Mr Forbes-Smith would approach her; as he did not, 
she thought he did not want her involved. The material which Mr Forbes-Smith had gathered was 
sent to marketing to prepare the document without giving her a chance to discuss it. 
 
7.1.5 Mr Forbes-Smith's evidence was that Ms Hickie was the only member of the CTP group 
who made no offer of assistance. Others responded and put in material. He did not go back to 
her, as she had made no response:  
 
"I find it incredible that someone would show no interest in a tender document which was 
potentially one of the most important clients of the firm. I just found it amazing. If she wasn't 
going to show interest in it, I don't believe it's up to me to keep on going back to people, and I 
did go back on certain points and again I got no response."  
 
Mr Forbes-Smith though that the tender would be an opportunity for Ms Hickie to redress the 
concerns that he had outlined in the appraisal. He was surprised she did not come back in respect 
of catastrophic claims, as it was so important to her. He had put the draft tender on her desk and 
she did not make any comment. 
 
7.1.6 The tender was submitted on time. The partners nominated in the tender to do the work for 
C.1 were Messrs Forbes-Smith, Jones, Craig and Ms Hickie. 
 
7.2 The meeting with C.1 
 
7.2.1 After the tender had been sent to C.1, some of the Hunt and Hunt partners met at Newcastle 
to prepare for the interview with C.1. Ms Hickie was not invited to the Newcastle meeting, but 
learned about it later. Mr Forbes-Smith arranged the interview with C.1 for 21 May 1996. He 
took Mr Jones to that meeting because Mr Jones had prepared the tender material in respect of 
catastrophic claims. He did not take Ms Hickie. 
 
7.2.2 Ms Hickie asked U, the Marketing Manager, for a copy of the tender document, but her 
request was refused. She states that she felt excluded from dealing with her only client, C.1. Ms 



Hickie learned by e-mail that the tender had been successful, that the firm had been invited for 
interview and that Mr Forbes-Smith and Mr Jones would go to meet with C.1. She complained to 
Mr Forbes-Smith about her exclusion from the tender process and about not being invited to the 
meeting with C.1. She told him that she could have made arrangements for child care in order to 
go. This discussion appears to have been in the week commencing Monday 20 May 1996, about 
10 days before the decision to terminate Ms Hickie's contract. The meeting with C.1 took place 
on 21 May. 
 
7.2.3 Mr Forbes-Smith's response to Ms Hickie's complaint was that she had shown no interest in 
the tender, and that others had shown more interest than she had. She had not responded to his 
request and had given him nothing on catastrophic claims. He told her that he could not take her 
to the interview when he did not know what her future was. Mr Forbes-Smith agreed that he had 
decided to exclude her from the C.1 interview process, because of the failure of the catastrophic 
claims meeting and because he had had no input from her and wanted another way to get the 
work from C.1. 
 
7.2.4 At the same discussion with Mr Forbes-Smith Ms Hickie says that she also complained that 
she had not been given a copy of the firm's tender to C.1. Mr Forbes-Smith states that he told her 
that the tender document was confidential, that none of the other partners had copies and that he 
had the only copy. He says that he told her that she could have access to his copy of the 
document in his office. She did not take up this offer. At this point it can be noted that after her 
departure from Hunt and Hunt in May 1996, Ms Hickie took up this issue in a letter to Mr 
Harrowell, in which she alleged that it was a lie for Mr Harrowell to suggest (in his letter to her 
of 18 June) that Mr Forbes-Smith had ever invited her to take his copy of the tender. She asserted 
in her letter that "at no time did Peter Forbes-Smith ever offer me a copy of the C.1 tender." In 
her evidence, Ms Hickie did not dispute that Mr Forbes-Smith had in fact told her that she could 
look at a copy of the tender document in his office, though she continued to maintain that she 
had been denied a copy. Her submission is that by the time Mr Forbes-Smith told her where she 
could see the document she was at work only two days before the decision not to renew her 
contract on 31 May; her opportunity to see it was, as a result, quite short.  
 
7.2.5 It is generally agreed that during the same discussion in which Ms Hickie complained 
about her exclusion from the tender process, Mr Forbes-Smith told her he had problems about 
recommending the renewal of her contract. Ms Hickie says that Mr Forbes-Smith began by 
saying that he had concerns as to how he could put it to the partnership that her contract be 
renewed. This, she says was the first she knew of any problem. She asked him what this meant 
and says that he went red in the face. This was during the week preceding her termination. Mr 
Forbes-Smith version of their discussion is slightly different. He says that Ms Hickie asked about 
the tender. He told her that she had shown no interest in it, and that he could not take her to the 
interview as he was uncertain as to her future with the firm.  
 
7.2.6 Hunt and Hunt was successful in the tender, and received work from Client 1. Ms Hickie 
had left the firm by that time. 
 
7.3 Ms Hickie's claim of exclusion 
 
7.3.1 The complainant submits that it was an act of unlawful discrimination against her to 
exclude her from the tender process, in that she was not accorded the involvement or recognition 
of a partner but was treated like an associate by Mr Forbes-Smith. The complaint is that she 
received less favourable treatment than would have been accorded to a male partner in the same 
or not materially different circumstances, and that this was by reason of her sex, or a 
characteristic appertaining to her sex, because she had been on maternity leave or because she 



was working part time. The effect of her exclusion is said to have subjected her to a detriment 
pursuant to s.17(3)(c) of the Act.  
 
7.3.2 It is submitted by the complainant that, as the second CTP partner, she should have shared 
the responsibility for the preparation of the tender to a major client. It is submitted that she took 
all reasonable steps to be included in this major tender. She submits that by the time of the 
interview with C.1 on 21 May 1996, Mr Forbes-Smith had already decided he was not going to 
recommend renewal of her contract, so that her exclusion was deliberate. 
 
7.3.3 The respondent denies that Ms Hickie was deliberately excluded from the tender, or that 
her exclusion was discriminatory. They submit that she had failed to provide information to Mr 
Forbes-Smith on catastrophic claims and that she made no attempt to get involved in the tender 
even though she conceded its importance. It was a major opportunity for Ms Hickie to address 
the concerns of Mr Forbes-Smith, and to raise her profile with C.1. It was incumbent on her to 
show the utmost support for Mr Forbes-Smith, the lead partner in the CTP area; yet she failed to 
do so. Therefore he did not invite her to the interview. They point out that not all partners 
involved in the tender took part in the interview program. Only Mr Forbes-Smith and Mr Jones 
went to the interview in view of Mr Jones experience with catastrophic claims. In any event, Ms 
Hickie was included in the tender document as a partner to handle the majority of the claims and 
was accepted by Client 1 to do their work.  
 
7.3.4 The respondent also submits that the complaint has not shown how this was discrimination.  
 
7.3.5 On the evidence it appears that Mr Forbes-Smith made little effort to involve Ms Hickie 
after the initial approach. If he had truly regarded her as an equal partner, it seems most probable 
that he would have wanted her views about the tender. But he did not come back to her, as he 
had suggested, or seek her views directly. Perhaps he genuinely disagreed with her views about 
how C.1 should be serviced, though this was not put to him in relation to the tender. Mr Forbes-
Smith says that the tender was an opportunity for Ms Hickie to redeem herself. He ought, 
however, to have been aware that Ms Hickie was upset by the appraisal, and he could, as leader 
of the CTP group have made her aware of what was expected of her, instead of ignoring the 
situation and leaving the next move to her. His reasons for taking Mr Jones and not Ms Hickie to 
the meeting are less than convincing. Mr Jones had accepted a large measure of responsibility for 
the failure of the catastrophic claims meeting in February, and had Mr Forbes-Smith looked into 
the matter he may have found that Ms Hickie had something to contribute to the discussions on 
that point. She had contributed to the material Mr Jones had put in to the tender about 
catastrophic claims, though Mr Forbes-Smith might not have been aware of this. Ms Hickie was 
treated less favourably than Mr Jones in this respect. 
 
7.3.6 A problem for Ms Hickie, however, is that while she complains that she was not treated as 
an equal partner, she herself took no steps to follow up with Mr Forbes-Smith, even though C.1 
was her major client. She may have thought that Mr Jones would let Mr Forbes-Smith know that 
she had contributed to the material on catastrophic claims, but apparently Mr Jones did not do so. 
It is understandable that she was reluctant to approach Mr Forbes-Smith after the review, as she 
had been upset by the process and was aware of his negative attitude towards her. The evidence 
suggests that their working relationship was undergoing considerable stress at the time. Even so, 
at a time when she ought to have been on alert that Mr Forbes-Smith had reservations about her, 
she did not try to get directly involved in the process. 
 
7.3.7 Ms Hickie's failure to take steps other than those mentioned does not in my view justify the 
action of Mr Forbes-Smith in excluding her from the process. He had the responsibility as the 
lead partner to act appropriately in the situation and this should have led him to taking the second 



CTP partner to the meeting. I am inclined to the view that Mr Forbes-Smith failed to go back to 
Ms Hickie, to involve her in the process or to take her to the meeting because he had already 
formed the view that Ms Hickie would not be able to fill the role of the second CTP partner in 
the manner he wanted. On balance, however, I consider that the exclusion of Ms Hickie from the 
C.1 tender process was not an act of direct or in direct discrimination within the meaning of the 
Act, though it was a continuation of the unfair treatment of her by Mr Forbes-Smith flowing on 
from his earlier act of discrimination in the conclusions which he made in his review of her 
performance in March 1996. Ms Hickie's exclusion from the tender process was a further 
detriment to her. 
 
8. THE DECISION NOT TO RENEW MS HICKIE'S CONTRACT, MAY 1996 
 
8.1 response to the appraisal process 
 
8.1.1 In April - May 1996, while the C.1 tender was in progress, Mr Forbes-Smith was 
considering what recommendation he would make to the partnership concerning Ms Hickie's 
contract. As mentioned before, that contract provided: 
 
"Your position will be reviewed in March 1996. The range of options for the firm will be either 
to terminate the contract at 30th June 1996, offer a further term as a contract partner, or, offer 
you a partnership in the firm . ."  
 
The Performance Appraisal of 27 March was the review for the purposes of the contract. It was 
the basis for the Review of Ms Hickie by Mr Forbes-Smith, dated 24 May 1996, which went to 
the partners. 
 
8.1.2 Mr Forbes-Smith says that by May 1996 he was beginning to form the view that he would 
not recommend renewal of Ms Hickie's contract. Among his reasons were the fact that she did 
not want to do marketing as he suggested; that she did not want to be involved with members of 
his team as she thought they were not good enough; and that she showed no interest in or 
commitment to the partnership. As I have indicated, I have concluded from his comments in the 
performance appraisal that he was also influenced by the fact that Ms Hickie was working part 
time and had not given a date for her return to full time work. 
 
8.1.3 The final pages of the 27 March appraisal were completed by Mr Forbes-Smith and signed 
by him on 10 May 1996 and by Mr Thompson on 15 May. The evidence of Mr Forbes-Smith is 
that he gave Ms Hickie the completed review in mid May, and asked for comments. This was 
about two weeks before the partners meeting. 
 
8.1.4 Ms Hickie's evidence was somewhat different to that of Mr Forbes-Smith in regard to the 
timing of the events. She said that she received the completed review soon after the appraisal on 
27 March, not in May. She agreed, however, that Mr Forbes-Smith spoke to her in May and 
suggested that she should respond to the appraisal. But she considered that the review was a 
gross misrepresentation and stated that she did not want to respond. She spoke to Mr Craig, who 
said it would be best for her to respond. Ms Hickie relies on the fact that Mr Craig did not say 
she had to respond. 
 
8.1.5 Mr Craig's evidence was that Ms Hickie had come to see him soon after the March 
appraisal. She asked him if he was aware of the outcome. She appeared concerned, and he 
suggested that she should put her concerns in writing. She said that it was not worth it. He also 
commented that she should have delayed the review, but she did not agree. This was their only 
discussion. Mr Craig agreed that he did not raise with Ms Hickie the consequences of a bad 



review. He agreed that the partners had never considered responses to appraisals, but thought that 
if there were a written response it would be tendered. Mr Forbes-Smith later became aware that 
Ms Hickie had spoken to Mr Craig, and that she did not intend to make any response. He spoke 
to her and stressed to her that she should reply. 
 
8.2 Meeting between Mr Forbes-Smith and Ms Hickie around 22 May 1996 
 
8.2.1 It is agreed that there was a meeting between Ms Hickie and Mr Forbes-Smith on or about 
22 May in which issues relating to her practice were discussed, including practice management, 
budgets, part time work and cell structures. But there is disagreement as to what Mr Forbes-
Smith said about renewal of Ms Hickie's contract, and whether there was a second meeting. Ms 
Hickie stated that about one week prior to the Partners meeting (held on 30 May 1996) Mr 
Forbes-Smith requested to meet her. She thought it was a bullying exercise to force her to return 
full time. She raised with him her exclusion from the C.1 tender and Mr Forbes-Smith then asked 
her about her intentions to return full time. She said she would defer her decision whether to 
return full time until the results of the salary review were known. She would weigh up child care 
costs, taxation consequences and lifestyle issues and decide whether the offer was so good that 
she would return full time. Ms Hickie says that Mr Forbes-Smith did not make an unequivocal 
statement about his intention to recommend non-renewal, though he said that he did not know 
what he would do with her. Mr Forbes-Smith says that at that meeting he told her that he did not 
know what her future would be. Mr Forbes-Smith acknowledges that it might have been Ms 
Hickie's first inkling that her contract would not be renewed. 
 
8.2.2 Mr Forbes-Smith says that at the same meeting he and Ms Hickie discussed, among other 
things, the running of a CTP cell. Ms Hickie wanted to run a small group; he told her that she 
needed a larger group, with the possibility of delegating work, in order to meet significant 
overheads. He told her he would prepare budgets to demonstrate this. Mr Forbes-Smith said that 
after that meeting a document was prepared by the firm's accountant and he showed this to Ms 
Hickie at a second meeting. This occurred, he said, on Friday 24 May, the same day he wrote the 
Review of Ms Hickie for the partners. The document was tendered. 
 
8.2.3 Ms Hickie denies that there was a second meeting, but Mr Forbes-Smith insists that there 
were at least two conversations with Ms Hickie that week. He says that on the second occasion 
he informed Ms Hickie of his intention not to recommend renewal of her contract. According to 
him, his words were: 
 
"You are to be reviewed as partner but everything you do inconsistent with being a partner. That 
is why I cannot recommend the renewal of your contract." According to him, she said "I want to 
hear what the other partners say."  
 
He told her that he had spoken to the other partners and they agreed with him. 
 
8.3 Review of Ms Hickie for partners by Mr Forbes-Smith 
 
8.3.1 Mr Forbes-Smith wrote a Review of Ms Hickie, dated 24 May 1996, expressing his view 
that her contract should not be renewed, on the basis that she had not satisfied the minimum 
requirements of being a partner. Details are discussed below. This Review, he says was based on 
the earlier Appraisal and on the later discussions between himself and Ms Hickie. He considered 
that there were problems with her practice development, her relations with staff and her attitudes 
to the CTP cell, and that she had no intention to change, to do marketing or to have any dealings 
with the partnership. In his view she had never progressed or matured into the role of partner. 
 



8.3.2 The partners met on 30 May. There was no motion for renewal of Ms Hickie's contract. A 
motion concerning a final payment to her was accepted. Mr Harrowell saw Ms Hickie the next 
day, 31 May, to inform her of the decision.  
 
8.4 Complaints and issues concerning non-renewal 
 
8.4.1 A number of complaints and issues have been raise in connection with the events ending 
with the non-renewal of Ms Hickie's contract. Some of these are outside the scope of the Act, but 
are discussed to the extent that they help to clarify the central issue. The issues are these: 
 
(a) Was Ms Hickie denied an opportunity to respond to the Performance Appraisal? If so, was 
that denial an act of discrimination? 
 
(b) Was she informed that a recommendation for non-renewal would be made? If not, was that 
an act of discrimination? 
 
(c) Was the decision not to renew Ms Hickie's contract an act of discrimination? 
 
8.5 Was there an opportunity to respond to the Appraisal? 
 
8.5.1 It is common ground that Ms Hickie did not respond in writing to the Appraisal, even 
though she was invited to do so at the time and later. The respondent's case is that she not only 
had an opportunity to respond, she was encouraged to do so by Mr Forbes-Smith and Mr Craig, 
even as late as 29 May. Ms Hickie argues, however, that while she was invited to respond, she 
had no notice and was not informed of the way in which the appraisal would be used, and to that 
extent she was deprived of an opportunity to respond to it. 
 
8.5.2 Ms Hickie's initial complaint says that there were so many flaws in the Appraisal that when 
she was invited to respond she did not do so because she: 
 
"failed to appreciate the intended use and the seriousness with which such a false and 
discriminatory document would be used."  
 
She had, however, raised her concerns with Mr Craig. Any response by her would have been 
lengthy and she thought that the appraisal was for the purposes of the pay review - it was just a 
chance to discuss differences. She says that she was unaware that the appraisal could take such a 
serious role in her future in the firm. She has denied consistently that she was aware that it could 
be the basis for any recommendation not to renew her contract. That, it is submitted is a 
reasonable explanation of her inaction. 
 
8.5.3 The Complainant also submits that there was no formal process for dealing with the 
appraisal or for responding to it. Mr Craig did not know of any procedure for this. There is, she 
submits, no suggestion that any response she might have made would have been put before the 
partners; certainly the appraisal itself was not. All that the partners had before them was Mr 
Forbes-Smith's Review, which she had not seen. She claims that she was not afforded the 
procedural fairness which Mr Craig suggested was available in the context of disciplinary 
matters. 
 
8.5.4 The respondent submits that it is not plausible for Ms Hickie to argue that she did not 
understand that the appraisal was serious, eg her own review of R and O. She was well aware 
that her contract was for a term of 12 months, and either from the beginning or at least in January 
she knew that the appraisal was the "review" referred to in her letter of appointment. If there 



were errors, she should have pointed them out. Yet, although given the opportunity, she did not 
respond or complain of errors. It was incumbent on her, as a lawyer, to do so. The respondent 
submits that is inappropriate to argue procedural unfairness as only Mr Forbes-Smith and Mr 
Thompson saw the appraisal form. The respondent argues also that the question of response is 
not relevant as there was no less favourable treatment. 
 
8.5.5 I have already expressed the view that Ms Hickie was on notice that the review process was 
relevant to the question of the renewal of her contract. However, she seems to have understood 
the comments made by Mr Harrowell when she was first appointed as a contract partner as an 
indication that she would not be assessed on her performance during the year under review. She 
seems not to have realised that her situation had been radically changed, and that Mr Forbes-
Smith had a new set of expectations of her. After the appraisal conducted by Mr Forbes-Smith, 
Ms Hickie ought to have given serious thought to her position and to her future with the firm. 
Even if, for the sake of argument, she did not believe the firm would terminate her services, other 
important questions had to be resolved, such as whether she would be offered equity or whether 
her contract would be renewed, for what period and at what salary. Ordinary care for her own 
interests should have alerted her to the importance of the appraisal and prompted her to make a 
response. It is disingenuous for her to say that there was no procedure to consider a response, 
when she had been invited to do so. I accept that Ms Hickie may have thought that any response 
from her would worsen the already strained relationship between her and Mr Forbes-Smith. 
Nevertheless, it was up to her to take action to protect her own interests. 
 
8.5.6 The complainant submits that in any event she did take issue with the appraisal and that she 
had no need to make any further formal response. She had, for example, sought counsel from Mr 
Craig. In addition, Mr Forbes-Smith knew that she disagreed with his view, and he had set out 
her comments about the appraisal in the memo he prepared for the partners. The complainant 
submits that her response to the appraisal is expressed there and that she had responded fully to 
the issues raised. In any event, if she had put her views in response to the appraisal, as invited, it 
is submitted that there is no suggestion that they would have gone to the meeting of partners.  
 
8.5.7 Doing the best I can with this submission, I take it that Ms Hickie is arguing that she had 
responded to the issues to the extent appropriate, bearing in mind what she thought about the 
purpose of the appraisal, but that she could not respond on the question of non-renewal as she did 
not realise that it was an issue. I take the view that she ought to have been aware that the 
appraisal was relevant to the renewal or non-renewal of the contract, and that she had an 
opportunity to put views on that issue. 
 
8.6 Procedural fairness 
 
8.6.1 The complainant submits that she was denied procedural fairness in the decision 
concerning her non-renewal. She was not informed that Mr Forbes-Smith would recommend 
non-renewal. She was never shown his Review and recommendation to the partners and could 
not respond to it. She was not entitled to make either an oral or a written representation to the 
equity partners meeting. Further, Mr Forbes-Smith said that he had already spoken to the 13th 
floor partners before the partners meeting and that they agreed with him. As a result, the vote 
was a foregone conclusion. 
 
8.6.2 The complainant submits that had she been aware that Mr Forbes-Smith intended to 
recommend her non-renewal, it is highly unlikely that she would not have raised it with Mr 
Jones. But as she did not speak to any of the partners about the renewal or non-renewal of her 
contract, it is submitted that all her actions are consistent with her not knowing of the document 
and not being informed that she would not be offered another term. 



 
8.6.3 The respondent submits that Ms Hickie's failure to respond to the appraisal undermines any 
argument she might make that she would have raised the recommendations with the partners. In 
any event, they submit, Mr Forbes-Smith told the complainant of his decision before the partners' 
meeting but she chose not to respond in exactly the same way as she had chosen not to respond 
to the partner performance appraisal form when invited to do. She could not have been surprised 
by the later recommendations. In any event, it is submitted, this is irrelevant to any issue of 
discrimination.  
 
8.6.4 The respondent maintains further that Mr Forbes-Smith took into account Ms Hickie's 
responses to his concerns when he recommended that her contract should not be renewed. He set 
out her views on marketing, teamwork and staff problems in his Review for the partners. It is 
irrelevant that she did not see that Review, or respond to it, as her views were expressed in it.  
 
8.6.5 I am inclined to accept Mr Forbes-Smith's evidence of a conversation with Ms Hickie in 
which he gave an indication to her of his intentions, though he may not have been as clear about 
this as he suggests. She concedes, in any event, that he said "I do not know what I am going to 
do about you." This should have alerted her to the possibility that an adverse recommendation 
would put to the partners. Her failure to react to his observation seems to match her lack of 
specific reaction to the earlier appraisal.  
 
8.6.6 Ms Hickie ought to have been aware that her continuing role in Hunt and Hunt was closely 
linked to the outcome of the appraisal, which was the review envisaged in her contract. If for no 
other reason, the fact that an extension of her contract had been suggested in order that the 
review might be delayed showed clearly that the two were linked. However, for reasons which I 
cannot grasp, it seems that Ms Hickie did not or could not consider the possibility of non-
renewal. Her failure to take action to protect her interests suggests that in her mind, as her 
submission says, she still believed she would stay in the firm and that she shut her mind to any 
other possibility. That was a mistake on her part. Assertions of the kind made in the appraisal 
should not go unchallenged, especially if, as she claims, they are untrue. It was not reasonable 
for her to say that she was unaware of the possible outcome of the process.  
 
8.6.7 Ms Hickie claims that the decision of the partners not to renew her contract partnership 
represents less favourable treatment as she was denied procedural fairness. I have great concern 
about the fact that Hunt and Hunt proceeded to make a decision to end Ms Hickie's services with 
the firm without taking any steps to ensure that she was formally notified of the 
recommendations under consideration and given an appropriate opportunity to respond. Ms 
Hickie's relationship with Hunt and Hunt should, in my view, be considered as that of 
partnership for the purposes of the Act. However, she was not a full partner; if she had been, she 
would have had the right to be present, to make a statement and to participate in the debate in 
case of a motion for her removal (Ex 27, annex A, clause 81(2)). No comparable procedural 
rights were accorded to her as a contract partner. Fairness would require proper notice, a clear 
opportunity for a written response, and ideally an opportunity to speak to the partners. 
 
8.6.8 The respondent points out that unfairness and discrimination are not the same issue, and 
that there is no evidence to suggest that Ms Hickie was treated less favourably in these respects 
than a partner of the other sex, or that any lack of procedural fairness in her case occurred by 
reason of her sex. I accept this. However, I do not think that I can totally ignore the allegation of 
procedural unfairness. I have already formed the view that Mr Forbes-Smith was partly 
motivated by discriminatory grounds in his earlier appraisal of Ms Hickie. He prepared the 
Review which went to the partners, he spoke to some of the partners before the meeting and he 
took part in the partners decision. If he was affected by discriminatory motivation, this could also 



have had an influence on the other partners. The lack of procedural fairness in the decision 
making process denied Ms Hickie an opportunity to counter the influence of any of 
discrimination and to ensure that it did not affect the outcome. 
 
8.7 Was the decision not to renew Ms Hickie's contract an act of discrimination? 
 
8.7.1 Ms Hickie complains that the non-renewal of her contract was an act of unlawful 
discrimination. As I am of the view that Ms Hickie's relationship with Hunt and Hunt was that of 
partnership for the purposes of the Act, and that her contract partnership expired on 30 June 1996 
in the absence of any renewal, her complaint falls under s 17 (2) (a). Although it is not entirely 
clear, it seems that the complaint is of both direct and indirect discrimination. The complaint of 
direct discrimination is that by reason of her sex, Ms Hickie was treated less favourably than a 
man in determining who should be invited to become a partner. The complainant relies on all the 
relevant grounds and areas of discrimination under the legislation, sex, marital status, pregnancy, 
potential pregnancy. The complaint of indirect discrimination is that on the ground of sex, the 
respondent imposed a condition on the complainant that was likely to disadvantage women. The 
complainant further submits that:  
 
"the decision to terminate Ms Hickie's employment subjected her to an obvious detriment within 
the meaning of the Act".  
 
8.7.2 Ms Hickie claims that:  
 
"The manner in which the partnership terminated her employment was unfair and discriminatory 
in that the partnership treated her less favourably by not giving her any notification that the 
partnership were considering terminating her employment or allowing her an opportunity to 
respond, and by engaging in acts of discrimination in the review process which were ultimately 
used to terminate her employment."  
 
This submission links Ms Hickie's performance appraisal (which she calls here `the review' but 
which is not the Review discussed below) with the later decision not to renew her contract.  
 
8.8 Basis for the determination: the Review of Ms Hickie 
 
8.8.1 The partners did not see Ms Hickie's Partner performance appraisal; they had before them 
Mr Forbes-Smith's "Review - Marea Hickie". Mr Forbes-Smith's opinion that Ms Hickie's 
contract not be renewed, set out in that review, was considered and accepted by the partners, as is 
clear from the minute of a resolution concerning a payment to Ms Hickie on the termination of 
her contract. No specific resolution was adopted in respect of the non-renewal, as the contract 
was due to expire by effluxion of time. The acceptance of Mr Forbes-Smith's opinion was in 
effect a determination not to invite Ms Hickie to become a partner at the expiry of her contract. 
 
8.8.2 Mr Forbes-Smith's evidence is that the Review prepared by him on 24 May ("the Review") 
drew on the performance appraisal and on discussions between himself and Ms Hickie following 
the appraisal. Mr Forbes-Smith's view was that Ms Hickie had not progressed or matured into the 
role of partner. Specific points of criticism were her lack of practice development and marketing, 
relations with staff and her attitudes to the CTP team. His view was that she had no intention to 
change, to do marketing or to have any dealings with the partnership. Many of these issues have 
already been discussed in connection with the appraisal.  
 
8.9 The nomination: what was expected 
 



8.9.1 One of the main reasons for Ms Hickie's nomination as a partner was the increasing volume 
of CTP work, which left little time for Mr Forbes-Smith to undertake all the work let alone to do 
marketing and development of the client. Ms Hickie was made a partner so that she could take on 
more responsibility for C.1 work, leaving Mr Forbes-Smith more marketing time. Mr Forbes-
Smith's Review of 24 May 1996 recapitulates the reasons for Ms Hickie's appointment as a 
partner: her proven performance in the Plaintiff area and Mr Forbes-Smith's need for a partner to 
assist him in further developing existing CTP insurers, in developing work from new CTP 
insurers and in managing the Defendant CTP area. 
 
8.10 Practice development and marketing 
 
8.10.1 The Review states that Practice Development had not occurred. While admitting that Ms 
Hickie had been on maternity leave between September 1995 and January 1996, it points out that 
she had commenced conducting CTP files for C.1 and C.2 in August 1994 and goes on: 
 
"I do not believe that there has been any increase in work from these clients, if any, that can be 
specifically related to Marea's marketing or day to day working on the files. . . . she has not 
introduced any new insurance companies. I did not expect her to do this, but more importantly, 
she has not initiated any marketing ideas at all".  
 
8.10.2 Mr Forbes-Smith does not mention in the Review that Ms Hickie was made a partner 
primarily for her legal skills, in order that her deployment of these skills would allow him more 
time for marketing. It does not mention that after her transfer to the CTP area, the bulk of Ms 
Hickie's practice continued to be in the plaintiff area until her plaintiff practice was removed 
from her in December 1995. It does not mention that he had set a new agenda for her in January 
1996, that Ms Hickie was working part-time, and that she had not had much time to adjust to this 
new situation, and little support. It does not mention that she had been upset by the sudden 
change in her practice which had been imposed on her and by the new situation in which she 
found herself in January 1996.  
 
8.10.3 The Review states that C.2 files had been transferred away from Ms Hickie whilst she was 
on maternity leave, mainly because of a staffing problem while she was away. "I do not believe 
that her technical competence contributed to this, but her handling of the staff did." This is a 
strange remark, because it is stated in the nomination of Ms Hickie that C.2 had always wanted 
Mr Forbes-Smith alone to do the work. They had accepted Ms Hickie and S to do it, but as Mr 
Forbes-Smith said "the buck stops with me". In cross-examination, Mr Forbes-Smith made it 
clear that the main reason for him taking over the C.2 files was that the claims manager of C.2 
insisted that he do the work himself. It was inappropriate and unfair to make an implied criticism 
of Ms Hickie in this respect. 
 
8.10.4 The Review says that Ms Hickie had not initiated any marketing ideas at all, though it was 
Ms Hickie and Mr Jones who had suggested marketing in the area of catastrophic claims. Mr 
Forbes-Smith quotes Ms Hickie as saying that she was not suited to marketing and that if she 
was put up on that basis it was the wrong reason. He concludes from this that her practice 
development would not improve. However, he does not mention the fundamental difference 
between them on the question of marketing, nor any of the relevant activities which she had 
undertaken, such as accreditation and a degree course. These have been discussed in relation to 
the appraisal. He does not mention that he failed to take her to an important meeting with her 
main client, C.1. The criticisms of Ms Hickie in regard to practice development and marketing 
are, in my view, unbalanced. 
 
8.11 Management and staffing problems/teamwork 



 
8.11.1 Mr Forbes-Smith observes, in the Review that Marea had provided no assistance to him in 
the management of the CTP practice; he took into account her maternity leave. The reason he 
gave was that Ms Hickie had problems in her own practice because of staff relations. The 
Review states:  
 
"No solicitor in the CTP practice of the firm has respect for her either professionally or 
personally. I do have professional respect for her, but she must earn it with other solicitors and 
staff. If she does not have this respect then other solicitors will not seek assistance from her 
which means they seek assistance from me."  
 
He goes on to express concern about her attitude and to refer to the problems with the solicitors 
who left during her maternity leave:  
 
"There may have been a problem with the future prospects of one of the solicitors but not the 
other." His view was that Ms Hickie did not know how to deal fairly with staff. "She has 
incredibly close relationships with some people such as her administration assistant and a para-
legal but with most staff she has no relationship at all. This therefore makes staff relations with 
other people very difficult."  
 
8.11.2 Mr Forbes-Smith included some of Ms Hickie's own comments in the Review. He 
reported that she did not believe that it was necessary to work in the team and would prefer to 
work on her own, despite the fact that the clients she is working for are firm clients and not her 
own clients. She did not accept that her staffing problems were any worse than any other partners 
and did not disagree with Mr Forbes-Smith proposition that no solicitor on the floor would work 
with her; she saw no problem with that. The complainant has not taken issue with the way in 
which Mr Forbes-Smith reported her comments in the Review to partners. On the contrary, she 
relies on these comments to show that she had responded to her unfavourable appraisal. 
 
8.11.3 The Review does not mention that during Ms Hickie's absence on maternity leave, Mr 
Forbes-Smith and Mr Jones had an opportunity to deal with some of the staff problems that had 
arisen, nor that there were problems between staff members as well as with Ms Hickie. All these 
issues have been discussed in connection with the Appraisal, where I concluded that while Ms 
Hickie had problems in this area and had not shown interest in pursuing the matter herself, the 
firm had some responsibility to assist her and to provide support and counselling. Mr Forbes-
Smith does not suggest that any such action was contemplated. 
 
8.12 Did not meet minimum requirements of partner 
 
8.12.1 Mr Forbes-Smith commented in the Review to partners that he did not believe that Ms 
Hickie had satisfied the minimum requirements of being a partner and that he did not believe this 
would change by renewing the contract for a further term. The requirements of a partner were 
explained by Mr Harrowell, the chairman of Hunt and Hunt. He stated that the role of equity and 
contract partners in Hunt and Hunt is the same in regard to clients and management. The 
elements required are responsibility for a work group or team, management and development of 
their team, marketing initiatives and development of new business, to attend and contribute to 
meetings and national partnership meetings. Other aspects that are involved in partnership are 
training of junior solicitors, participation in training programs, development of specialist 
expertise, understanding and contributing to the operations of firm. Matters mentioned as 
important for a partner were personal performance, contribution to the firm; financial 
performance; team fit (building relationships with partners, staff and clients), flexibility, 
willingness to compromise and be part of a team. He underlined the significance of these 



requirements by providing information about equity partners and contract partners who had been 
counselled out on the issue of financial performance or team-fit. 
 
8.12.2 Ms Hickie was cross-examined about the stated requirements of a partner, and she 
accepted them. She agreed that the object of partnership was to generate new work for the firm, 
to build up a team for this purpose and to delegate tasks. She agreed that she would need 
personal skills to manage the team, that she would need good working relationships with people 
in the firm, that she would need to be involved in marketing, developing the CTP practice and to 
attend partners meetings. Ms Hickie also agreed that becoming a partner would mean, in 
principle, becoming a profit centre. 
 
8.12.3 The respondent submits that Ms Hickie had failed to show that she could make the shift to 
the role of a partner, despite the support which Mr Forbes-Smith gave her. The respondent insists 
that Ms Hickie was treated equally as a partner, that she had a work group, was encouraged to 
market, go to retreats and partner meetings. But she did not develop a team and was unwilling to 
become involved with the CTP insurance group or to participate in the broad management of that 
group, even allowing for her maternity leave. Her preference to work on her files on her own and 
to regard this as practice development revealed her lack of understanding of the change in role 
from solicitor to partner. She made little contribution to marketing initiatives, declined an 
invitation to be part of CLE and made no effort to get to know her fellow partners and be part of 
the team. Examples of her failings were her conduct in regard to the C.1 tender, and the 
catastrophic claims meeting with C.1. Her failure to attend the retreat was an indication of her 
lack of commitment to the partnership. Even her former mentor, Mr Jones, had expressed his 
disappointment at her negative approach. 
 
8.12.4 The respondent points out that the firm had hoped that given time these matters would be 
resolved and that to support Ms Hickie they had offered in January 1996 to extend her 
partnership and delay her review. Ms Hickie had declined that offer. The respondent concluded 
that the position would not change. I note that there is a certain inconsistency in saying they 
thought she may resolve her problems if her contract was extended for six months, and then, 
when she declined to delay her review, concluding that the position would not change. 
 
8.13 Conclusions regarding the review 
 
8.13.1 Objectively, Ms Hickie is open to criticism on some of the grounds mentioned. But it 
would be unfair to expect her to match up to all the ideal requirements of a partner; it is unlikely 
that many partners would be able to perform equally well under all the headings mentioned by 
the respondent. Further, Ms Hickie had been with the firm for 8 years and her qualities and 
weaknesses were known at the time of her appointment as a partner. Ms Hickie was in need of a 
particular degree of support to take up the new role that Mr Forbes-Smith expected of her, and 
which had been thrust on her by the events that occurred during her maternity leave. She was no 
longer in control of her own team, but was expected to fit in to Mr Forbes-Smith team. No action 
was taken to provide training or counselling in staff management, or to assist her into the new 
role. Mr Forbes-Smith did not expect to make any adjustments himself, and did not assume 
responsibility towards a relatively young partner who had moved upwards because of her ability 
but who needed support to take on the role expected of her. She was adversely affected by the 
sudden change in her practice, and she later reacted to a negative appraisal. None of these factors 
were mentioned in the Review. Nor is the fact that she was nominated to and wrote a report for 
the maternity leave committee. 
 
8.13.2 The Review does not refer to the fact that Ms Hickie had been working part-time since her 
return in January 1996. Nor does it mention that during the Appraisal and in his later discussions 



with Ms Hickie, Mr Forbes-Smith had tried to get Ms Hickie to commit herself to a date when 
she would return to work full time. This issue was raised by Mr Forbes-Smith in his discussions 
with Ms Hickie just before he prepared the Review for the partners. Ms Hickie's failure to inform 
Mr Forbes-Smith when she might return full time was given by the respondent as an instance of 
her giving him no assistance in management or administration. There is evidence that Ms 
Hickie's part-time work was an important issue for Mr Forbes-Smith, but it is not mentioned.  
 
8.14 Was the decision not to renew discriminatory? 
 
8.14.1 The complainant submits that the decision of the partners was the culmination of a series 
of discriminatory acts which constitute the various breaches of the Act as set out in the 
complainant's submissions and her complaint. I take this to mean that the decision not to renew 
was based on discriminatory grounds or influenced by discriminatory factors. One basis of the 
claim is that the firm's expectations of Ms Hickie, as revealed in her performance appraisal and 
in the Review prepared for the partners, were unfair or not as agreed at the beginning of the 
period of the review. Another basis is that, in a way that cannot be precisely described, Hunt and 
Hunt were motivated to conclude her contract by the fact that she had been pregnant and had 
taken maternity leave. 
 
8.14.2 The respondent submits that there is no evidence that any of the reasons for the non-
renewal of the contract related to the complainant's sex, or to a characteristic appertaining 
generally to women. They submit that neither the complainant's desire to work part time nor her 
maternity leave was a reason for termination. The firm supports part time work; her maternity 
leave was taken into consideration and recognised as a restraint. Nor has the complainant shown 
how any of the other grounds are made out.  
 
8.14.3 The respondent submits that the decision not to renew was made consistent with Ms 
Hickie's rights, as a commercial decision in the interests of the firm. The reasons were the 
problems with Ms Hickie's practice development, her management of staff, her attitude to 
partners and staff in the CTP group, and the fact that she preferred to work alone. She failed to 
meet the minimum requirements of being a partner. None of these reasons related to her sex. 
They all have an objective basis supported by the complainant's performance and there is no 
causal connection between non-renewal and her sex or a characteristic appertaining to her sex. 
Her response made Mr Forbes-Smith believe she would not change. Her approach was inimical 
to the practice. 
 
8.14.4 The respondent argues further that it is incumbent on the complainant to show that a 
majority of the partners were affected by discriminatory grounds, whereas it has not been proved 
that any one or a majority was so affected in deciding not to renew Ms Hickie's contract. They 
rely on Dept of Health v Arumugam [1988] VR 319 at 325-326; and Empson v Monash 
University 
(1995) EOC |P 92-694 at 78,230. None of the partners were cross examined to suggest that in 
respect of any other action or statement they discriminated against Ms Hickie. Therefore, it is 
submitted, a finding of proscribed conduct is not open.  
 
8.14.5 The complainant replies that under s 8, it is sufficient to constitute a breach of the Act if a 
decision was made for more than one reason - and not solely for discriminatory reasons. 
Discrimination need not be the dominant factor, although it is submitted that in this case it is. 
 
8.15 Conclusions 
 
8.15.1 To succeed in her complaint of direct discrimination in relation to the non-renewal of her 



contract, the complainant must establish that in deciding not to renew her contract the partners, 
or some of them, treated her less favourably than they would have treated a man in the same or 
not materially different circumstances, and that this was by reason of her sex. Alternatively, to 
succeed in respect of indirect discrimination, the complainant must establish that by reason of 
sex, the respondent imposed a condition, requirement or practice on her that had or was likely to 
have the effect of disadvantaging women, s.5(2). 
 
8.15.2 The decision of the partners was made on the basis of Mr Forbes-Smith Review, which on 
the face of it does not reveal discriminatory motivation. It contains matters which are the subject 
of fundamental difference of opinion between Ms Hickie and Mr Forbes-Smith, and which she 
claims are part of a pattern of discriminatory behaviour. It also contains observations which are 
in some respects unfair. These issues have been discussed in relation to the performance 
appraisal. The Review also refers to maternity leave and says that allowance has been made for 
that factor. It does not, however, refer to the question of part time work, which was clearly a 
matter of concern to Mr Forbes-Smith in the Appraisal and in his discussions with Ms Hickie. 
 
8.15.3 Superficially, one could conclude that there is no evidence that discriminatory factors 
influenced the partners in making their decision. Three partners in addition to Mr Forbes-Smith 
gave evidence, Mr Harrowell, Mr Jones and Mr Craig. They explained their reasons for the 
decision and denied that they were affected by discrimination. Immediately after the meeting, 
when Ms Hickie raised the question of part time work, Mr Harrowell said that part-time work 
had not been an issue and that it would not be an appropriate issue. The reality of the situation is, 
however, that the decision of the partnership was based on the opinion of Mr Forbes-Smith, who 
had authority as the partner most concerned to conduct the Appraisal of Ms Hickie and to put his 
view to the partners about the renewal of her contract. I consider that the question of Ms Hickie 
working part-time was an important issue for Mr Forbes-Smith. If he was himself affected by 
discriminatory factors, or if his recommendation had discriminatory effects, and if his opinion 
was accepted by the partners as the main, if not the sole basis for their decision, that could mean 
that their decision was made `by reason of' those discriminatory factors, or that it had those 
discriminatory effects. This would make them participants in an unlawful act of discrimination, 
even if they did not individually have a discriminatory motivation. Direct intention by all or most 
partners is not necessary.[2] 
 
8.15.4 In this context it should be noted that Mr Forbes-Smith had held discussions with the 
insurance partners on the 13th floor before the partners meeting. There is no evidence of what 
was said at these meetings and I cannot speculate on it. However, it cannot be clearly said that 
the written Review was the only factor taken into account by the partners. I concluded earlier 
that Mr Forbes-Smith's expression of doubt as to whether Ms Hickie could run a practice 
working three days a week subjected her to a requirement or condition or practice, namely to 
resume full time work in order to maintain her position in the firm. The importance of this issue 
to Mr Forbes-Smith was emphasised by the fact that Mr Forbes-Smith raised with Ms Hickie the 
question of her return to full time work once again before he finalised the Review for the 
partners. In my view Mr Forbes-Smith was affected in preparing the Review by his unfavourable 
opinion of the fact that Ms Hickie had not made a definite commitment about the date of her 
return to full time work. He stated later, in his statement, that: 
 
"Her attitude was evidenced by her failure to indicate whether she had any intention to return to 
full time employment at any time."  
 
Indirectly the negative attitude of Mr Forbes-Smith towards Ms Hickie working part-time 
contributed to the adverse Appraisal, the adverse Review and the decision of the partners not to 
renew her contract.  



 
8.15.5 For reasons similar to those given earlier I consider that the effect of the decision made on 
the basis of Mr Forbes-Smith's recommendation was to impose on Ms Hickie a condition or 
requirement that to maintain her position in the firm it was necessary for her to work full time. It 
was a condition which disadvantaged or was likely to disadvantage women, for the reasons given 
earlier, and it was not shown to be reasonable in the circumstances. Undoubtedly, the decision 
not to renew her contract was a detriment to her within the meaning of s 17 (3)(c). The non-
renewal resulted from an act of discrimination. 
 
8.16 Discrimination on the grounds of marital status, pregnancy, and potential pregnancy 
 
8.16.1 Ms Hickie based her complaints of discrimination on the grounds of sex, marital status, 
pregnancy, potential pregnancy and family responsibility. In regard to the ground of marital 
status, I accept the respondent's submission that there is no evidence that any discrimination of 
which Ms Hickie complains was based on the fact that she is married. In regard to the ground of 
pregnancy, the respondent submits that Ms Hickie was made a contract partner at a time when 
the firm knew she was pregnant, and that arrangements were made to provide her with maternity 
leave and to adjust her budget. In my view, no case of discrimination has been made out on this 
ground. In regard to potential pregnancy, I also agree that this does not seem to be an issue in the 
case. The complainant has not advanced specific arguments in respect of that ground. The 
ground of family responsibility does not arise in respect of a partnership. 
 
9. DEPARTURE OF MS HICKIE AND VICTIMISATION CLAIMS 
 
9.1 Ms Hickie's departure from Hunt and Hunt 
 
9.1.1 Ms Hickie was informed of the partners' decision by Jim Harrowell and Mr Craig on 31 
May, the day after the partners' meeting. Mr Harrowell says that he offered Ms Hickie three 
months salary. Ms Hickie raised an issue about long service leave; he told her that the three 
months was to take account of this. She asked the reasons for her non-renewal. Mr Craig said 
that the issues covered in the Appraisal were the reasons for the decision. Ms Hickie said she had 
been misrepresented in the appraisal in respect of coming back to work five days a week. Mr 
Harrowell said that part-time work was not an issue. It had not been discussed and it would not 
be an appropriate issue. She said she thought it was an issue. He said no. She was offered the 
opportunity to resign and to stay until the end of June; she was asked to let him know what she 
wanted to do about an announcement to the firm. Mr Harrowell denied that Ms Hickie was 
surprised. He said that she was upset and had said that she had heard rumours. She did not seem 
surprised. Ms Hickie left the office finally on the same day, 31 May, 1996. 
 
9.1.2 Ms Hickie wrote to Mr Harrowell on 4 June declining his offer to resign, and stating that 
she had instructed counsel. She said: 
 
"Jim, it is indeed unfortunate in this day and age that an individual's hard work and unswerving 
loyalty for so many years counts for so little. Dare I say that you and your partners are 
responsible for what amounts to another example of gross lack of judgment". 
 
There followed a correspondence between Ms Hickie and Mr Harrowell which became 
increasingly acrimonious. In her letter of 7 June 1996 Ms Hickie made it known that she was 
considering legal action in respect of discrimination.  
 
9.2 Claims of victimisation  
 



9.2.1 Ms Hickie alleges that Hunt and Hunt has committed several acts of victimization within 
the meaning of s 94 (2) of the Act. Under that provision victimization is constituted by 
subjecting a person to any detriment, or threatening to do so, on the ground that the other person: 
 
(a) has made, or proposes to make, a complaint under this Act; 
 
(b) has brought, or proposes to bring, proceedings under this Act against any person; etc. 
 
Victimisation carries a penalty under s 94. Section 47A makes the offence of victimization an 
unlawful act for the purposes of an inquiry. 
 
9.3 Claim of victimisation in relation to professional indemnity. 
 
9.3.1 Ms Hickie's first complaint alleges that the respondent threatened to withdraw her 
professional indemnity insurance and to seek contribution or indemnity against her should they 
incur any liability. The alleged threat was made as part of the correspondence which took place 
between Ms Hickie and Mr Harrowell in June and July 1996, and in which she made many 
allegations against him and against the firm. I will deal only with the issues that directly relate to 
the claim of victimisation, but I note that there appears to have been considerable anger on her 
part at the time. She stated in her letter of 11 June that she would bring proceedings under the 
Act if her claim was not met. 
 
9.3.2 Mr Harrowell says that he learned after Ms Hickie's departure on 31 May that professional 
indemnity had not been arranged for her or for J, and that it could not be arranged until Ms 
Hickie and J sent to the Law Society a letter which was required to lift the restrictions on their 
practising certificates. Until this was done, the cheque from Hunt and Hunt covering both of 
them, which had been sent to the Law Society in February, could not be cashed. According to Mr 
Harrowell, AQ had provided both J and Ms Hickie with draft letters. J had completed his, but Ms 
Hickie had not. 
 
9.3.3 On receipt of this information, Mr Harrowell wrote to Ms Hickie on 18 June 1996 pointing 
out that she had not completed the necessary documentation to have the restriction on her 
practising certificate removed, despite being asked several times to do this. He stated that this 
might mean that she and the firm were uninsured, so that he must withdraw the offer to provide 
her with an indemnity for claims made during her period as a partner. He was hopeful that the 
matter could be resolved.  
 
"However in the event that your partners are required to make any payment as a result of your 
failure to complete requirements to ensure that we are effectively insured, we will have no 
alternative . . . but to seek contribution or indemnity from you in relation to any liability found 
against the partners."  
 
9.3.4 Ms Hickie acted immediately to arrange for the completion of her letter. She signed it on 
June 21 and returned it to Hunt and Hunt on the same day. Ms Hickie's letter to Mr Harrowell of 
26 June (which made many allegations against him) claimed that the issue of the practising 
certificate was a red herring, and that the delay in securing the unrestricted certificate was 
because of an error by Hunt and Hunt in relation to the cheque to the Law Society. She claimed 
that the matter had been resolved six weeks before, and that she was already noted as a principal 
from 1 July 1995 to date. The documents, which were wanted by Law Society for the record 
only, had been drafted and ready on the computer at the point of her departure.  
 
9.3.5 Mr Harrowell's letter of 1 July 1996 to Ms Hickie confirmed that she was covered, 



following representations made by Hunt and Hunt to the Law Society on the firm's behalf and 
her behalf. The representations were necessary, he said, because Mr Jones had refused to sign her 
letter of 21 June. A letter from the Law Society dated 12 July confirms that the matter had been 
resolved. 
 
9.3.6 There was a great deal of evidence and cross-examination concerning Ms Hickie's claim 
that she had prepared her draft letter to the Law Society some time before, and that J had made 
use of her draft in preparing his letter. The documents tendered do not provide a complete 
picture. Ms Hickie continued to maintain that the Law Society wanted the letters for the record 
only and not as a condition of removing the restriction, but I note that the cheque covering the 
premiums was not presented until 24 June, after the letters had been received by the Law 
Society. I do not need to draw any conclusions on these points; they are relevant only to 
credibility, and in this regard I did not find evidence to back up Ms Hickie's allegations. There 
was an additional question about her attendance at a practice management course which need not 
be considered in detail. 
 
9.3.7 The complainant submits that the two threats in the letter of 18 June were acts of 
victimisation and that it was clear from the tone of the letter that these were threats to cause her 
detriment because of her stated intention to bring proceedings under the Act. There was no basis 
for the threats as her professional indemnity insurance had been in place from 1 July 1995. Ms 
Hickie claimed that Mr Jones' refusal to sign the required certificate was a further act of 
victimisation. She submits that while J was in the same position as herself, he was not treated in 
the same manner. 
 
9.3.8 The respondent submits that there were no acts of victimisation, and that Hunt and Hunt 
made efforts to resolve the dispute and deal with the issues sensitively and confidentially.  
 
9.3.9 The respondent submits further that the complaint fails to meet the threshold test of 
victimisation, as there is no evidence of intent to cause detriment. Mr Harrowell had stated that 
he acted on information that the complainant had not been covered by insurance because she had 
failed to complete the relevant document. This was a matter about which he, as chairman, was 
justifiably concerned. Mr Harrowell stated that he did not raise the matter to victimise Ms Hickie 
and he was not cross-examined on this issue. There was no evidence that in pursuing the issue of 
professional indemnity insurance Mr Harrowell held the relevant intention required to constitute 
an act of victimisation rather than pursue the professional requirements of the Law Society 
(Bhattacharya v Dept of Public Works (1984) EOC |P 92-117, at 76,133). The issue had arisen 
long before the non-renewal of Ms Hickie's contract, and had been followed up by AQ. J was not 
in the same position as Ms Hickie; his letter had been completed before Mr Harrowell wrote to 
Ms Hickie. 
 
9.3.10 I consider that Mr Harrowell did threaten to subject Ms Hickie to a detriment, namely to 
withdraw her indemnity and hold her personally liable in certain circumstances. But it is not 
clear that he did this because she had indicated an intention to bring proceedings. His claim that 
he acted because of his concern about the fact that the firm might not be adequately covered by 
insurance is plausible and Ms Hickie agreed that this was a legitimate concern. Mr Harrowell 
believed that the situation could not be put right unless Ms Hickie completed the relevant letter. 
In so far as he threatened her, it was to get her to prepare the necessary document. It was within 
Ms Hickie's power to resolve the matter and she did so without delay. She was readily able to 
avoid any adverse consequences by the action she took, action that should have been taken long 
before. It seems to me unlikely that Mr Harrowell would have written to her in the same tone if 
there had not been the heated correspondence between them. However, I am unable to find any 
act of victimisation in this respect. As J had already completed his letter before Mr Harrowell 



was informed of the matter, no comparison can be made with his situation. 
 
9.4 Claim of victimisation - Mr Jones' refusal to sign the documentation required by the Law 
Society  
 
9.4.1 Though Ms Hickie did not raise it in her original complaint as a victimisation issue, she 
now submits that when she provided the documentation required by the Law Society on or about 
21 June 1996, Mr Jones refused to sign the required certificate. This, she claims, was a further 
act of victimisation against her. I do not understand how this act could have subjected Ms Hickie 
to any detriment, in view of Ms Hickie's insistence that the matter had already been resolved 
without the need for the letter, which was, she says, only for the record. Mr Jones was not asked 
any questions about this. There is no basis on which to conclude that this was victimisation.  
 
9.5 Claim of victimisation - mail sent to Ms Hickie 
 
9.5.1 Ms Hickie complains that Mr Harrowell sent her letters direct to her home, contrary to her 
request to send them to her counsel. This happened twice in June 1996. It is submitted that these 
were acts of victimisation. I am unable to conclude that this action caused Ms Hickie detriment 
or that there was any act of victimisation.  
 
9.6 Claim of victimisation- statements said to have been made about Ms Hickie by persons said 
to be connected with Hunt and Hunt 
 
9.6.1 Ms Hickie made a later, separate, complaint of victimisation on 3 February 1997. The 
Commissioner referred this for hearing on 4 February 1997 and on 26 February it was formally 
joined for hearing with the first complaint. This later complaint concerns events which followed 
Ms Hickie's departure from the firm, from 10 July 1996 to 3 February 1997 "and continuing". In 
particular it concerns statements said to have been made about Ms Hickie by persons said to be 
connected with Hunt and Hunt. Ms Hickie complains that damage was done to her personal and 
professional reputation amongst Sydney solicitors by the spreading of rumours regarding the 
circumstances of the termination of her partnership.  
 
9.6.2 The first of these complaints concerns statements alleged to have been made by Jan 
Redfern, a partner of Hunt and Hunt, to a former associate of Hunt and Hunt, informing that 
person of Ms Hickie's complaint of discrimination at a time when it was confidential. Ms Hickie 
was told of this by E, who herself was informed by another person. An account of the alleged 
conversation is set out in the second complaint, p 5. I attach very little if any weight to this 3rd 
hand account of a conversation. However, Ms Redfern has herself given particulars of a 
discussion in September or October in which she, Ms Redfern, told the former associate that Ms 
Hickie was `suing us for discrimination', but that she did not think that there were discrimination 
issues or issues concerning part time work. Ms Redfern states that she thought at the time that the 
problem related to staff management and Ms Hickie's attitude. She denied saying that Ms Hickie 
lied or that there were Law Cover claims on her files. 
 
9.6.3 The complainant submits that this conversation occurred when Ms Hickie's complaint was 
in the confidential conciliation phase and that Ms Redfern had misinformed the former associate, 
as Ms Hickie was not suing for discrimination at that time. It is claimed that Ms Redfern 
improperly informed a person outside the firm of these matters with intent to undermine Ms 
Hickie's reputation and that this caused Ms Hickie a detriment, since her comments were 
designed to traduce Ms Hickie's reputation and to belittle her views.  
 
9.6.4 The respondent submits that there is no evidence that Hunt and Hunt authorised any such 



rumours or that they were made with intent to victimise Ms Hickie. The complainant did not 
cross-examine Ms Redfern, who denied part of the allegation. Further, it is submitted that there is 
no evidence of substantial disadvantage to Ms Hickie. 
 
9.6.5 Ms Hickie has been hurt by the knowledge that there may be rumours and speculation 
about her in the profession, and she fears, with some justification, that her professional 
reputation may have been undermined by damaging speculation. But Ms Redfern, according to 
her own statement, did little more than express her personal opinion on issues which have been 
the subject of these proceedings. She was speaking to a person who had been associated with the 
firm in the past. Ideally, Ms Redfern ought not to have discussed the matter while it was in the 
investigation and conciliation phase, though I do not consider that she was in breach of the Act in 
doing so. It is not established, however, that she acted with intent to cause detriment to Ms 
Hickie because she had made a complaint of discrimination under the Act, or that the effect of 
her statements should be considered as a detriment within the meaning of the Act. As to whether 
Ms Redfern was authorised to do so, in the event of a finding that her remarks were intended to 
cause detriment I express no views on that, other than to say that I do not necessarily accept the 
respondent's submission.  
 
9.6.6 I should make it clear that throughout this case there has been no criticism of Ms Hickie's 
legal ability. Her letter to Mr Harrowell said that she had been assured there was no problem 
with her technical abilities. Mr Forbes-Smith said that she was a good lawyer and that he had 
professional respect for her. Mr Craig said he relied on her competence in CTP work, he sought 
her advice as he did not have her expertise. Graham Jones was also generous in praise of her 
competence.  
 
9.7 Claim of victimisation - alleged conversations 
 
9.7.1 The next allegation concerns a conversation between AD and AC in which AD is alleged to 
have said that Ms Hickie was bringing action under the Act to fund her maternity leave and that 
her files were being gone through to find mistakes or problems. Ms Hickie heard about this 
alleged conversation from F. AD was a former partner and is now a consultant to Hunt and Hunt. 
She has made a statement in these proceedings in which she agrees that she made the first remark 
on 24 September in the course of a private lunch. She states that it was her opinion, not that of 
the firm. She denies the other statement alleged to have been made by her. 
 
9.7.2 The complainant submits that AD's statement that Ms Hickie brought the proceedings to 
fund her maternity leave (and other things) caused Ms Hickie a detriment. It is submitted that as 
a consultant and former partner of Hunt and Hunt she had status to the outside world as able to 
speak for the firm, that the comments were intended to and did cause detriment to Ms Hickie and 
that her comments were made because Ms Hickie had lodged a complaint under the Act.  
 
9.7.3 The respondent submits that the comments of AD were made in a private context, that they 
did not reflect the attitude of Hunt and Hunt, that there is no evidence that the rumours were 
authorised or made with intent to victimise and there is no evidence of substantial disadvantage. 
 
9.7.4 As AD was not cross-examined, I base my findings on the statement which she concedes 
was made. Ms Hickie suffered distress as a result of learning of this statement, and the statement 
would cause her harm in the eyes of those who were made aware of it. This would be a 
detriment. However, it is not possible to hold Hunt and Hunt liable for statements made by AD 
in the absence of some evidence of express or implied authority. AD is not a partner, and there is 
no evidence from which I could conclude that Hunt and Hunt adopted or endorsed her opinion. I 
am unable to find that the statement made by AD was an act of victimisation by the respondent. 



 
9.8 Claim of victimisation- abrupt termination of Ms Hickie's relationship with staff at, and 
clients of, Hunt and Hunt. 
 
9.8.1 Ms Hickie claims that the abrupt termination of her partnership, without any warning or 
preparation, caused her to be in a state of deep distress. As a result she was unable to return to 
the premises of Hunt and Hunt or to continue in practice for the last 4 weeks of her partnership, 
that is the month of June. This, she says, prevented her from properly ending her relationship 
with staff at Hunt and Hunt or from discussing her departure with certain barristers with whom 
she had a professional relationship. This increased her distress, as did the fact that she was 
unaware of any explanation offered to clients especially Client 1, legal colleagues and staff at 
Hunt and Hunt. 
 
9.8.2 These events arose partly because of the non-renewal of Ms Hickie's contract and partly 
because of her decision to leave the firm immediately on 31 May. They occurred before there 
was any question of proceedings under the Act, and cannot be considered as acts of 
victimisation. 
 
10. CONCLUSION 
 
10.1 Summary of principal findings 
 
10.1.1 Ms Hickie has suffered discrimination which led to the termination of her relationship 
with Hunt and Hunt, the only firm for whom she had worked since graduation. She has brought 
these proceedings and in the course of doing so has undergone further publicity. 
 
10.1.2 I accept that Ms Hickie has been deeply distressed by these events. Despite the fact that I 
found her a difficult witness, and observed a certain rigidity in her approach to issues, I believe 
her when she says that she was committed to a career with Hunt and Hunt. She had had an 
excellent beginning, full of promise, and she was valued by the firm. Her appointment as a 
contract partner was seen to be in the interests of the firm, and she was intent on advancement to 
partnership. However, her ambitions ended with an ignominious and distressing end. Ms Ronalds 
points out that the recommendation that she become a partner was from the same senior partner 
who eventually recommended that her contract not be renewed, and asks "what changed in 
relation to Marea Hickie?" 
 
10.1.3 Ms Ronalds has asked me to conclude that the only identifiable factor that altered was that 
she became pregnant, went on maternity leave and then returned to work part-time. It is 
submitted that there is no suggestion that she underwent any sort of personality change or that 
her work standard deteriorated etc. It is submitted that it was this change which caused the 
alteration of views of some of those around her and in particular Mr Forbes-Smith, and which led 
to the acts of discrimination.  
 
10.1.4 This summation is useful in directing attention to the factors underlying Ms Hickie's 
sudden removal from Hunt and Hunt. But the story is more complex. There were other factors at 
work. One was her management style, and the other was her working relationship with Mr 
Forbes-Smith. Ms Hickie assumed a new role and new responsibilities at a relatively young age. 
She had enjoyed good working relationships with Mr Jones and the team on the 15th floor. She 
continued to maintain good working relationships with her administrative staff. But for reasons 
hard to understand, it appears that she did not relate well with the junior solicitors who worked 
with her in 1995 or earn their loyalty or respect. Ms Hickie showed a tendency to be over critical 
and demanding. She needed to gain experience and to have guidance to develop an effective 



management style; in other circumstances these changes could have happened over time. 
Unfortunately, the loss of her staff during her maternity leave contributed to other events which 
were far more important to her. 
 
10.1.5 Another important factor in the story is that the expectations which Mr Forbes-Smith held 
of Ms Hickie were based on his own ideas of what was needed in his CTP group. When Ms 
Hickie moved into his area, she was put in a kind of half-way house, between the plaintiff area 
and the CTP area. The demands of each area were different. She retained her commitment to 
plaintiff work and this prevented her from undertaking fully the role which Mr Forbes-Smith 
expected of her. Had other events not occurred, it may have taken quite some time for her to 
have assumed an exclusively CTP practice. However, when Ms Hickie's solicitors left, during 
her maternity leave, Mr Forbes-Smith saw an opportunity to bring her fully into his area. At this 
stage, it seems that he wanted a greater contribution from her in the CTP work; one can conclude 
that he was still willing at that time to accept her in that role but only if she gave all her attention 
to defendant work and to supporting him in the CTP team. Because she would be working part-
time, the removal of her plaintiff practice suited his goals. In effect, he was saying that because 
she was not working on a full time basis, she would have to give up that work and concentrate on 
the CTP defendant. This, in my view made the decision an act of discrimination. 
 
10.1.6 The removal of Ms Hickie's plaintiff work was done despite her objections. This led to 
some resentment on her side towards Mr Forbes-Smith whom she saw as increasingly in control 
of her activities. She became unsettled, and the problems of communication between Ms Hickie 
and Mr Forbes-Smith were exacerbated by the fact that they had genuine differences of opinion 
as to how the CTP work, especially for C.1, should be managed. She felt herself excluded, and 
her opinion discounted. Mr Forbes-Smith was unable and, increasingly, unwilling to take 
positive and supportive steps to establish Ms Hickie in her position as the second partner in his 
area. Their working relationship went from bad to worse when Ms Hickie was blamed for the 
failed catastrophic claims meeting, when Mr Forbes-Smith gave her a somewhat unfair and very 
negative appraisal and when she considered herself left out of the C.1 tender. 
 
10.1.7 Ms Hickie did not react well under this stress, and her response to what others might have 
seen as danger signals was to be withdrawn and negative. She failed to act to protect her own 
interests. Mr Forbes-Smith at some point formed the view that Ms Hickie was not the second 
CTP partner he wanted. As I have said, I am persuaded that this was partly because of Ms 
Hickie's failure to commit to returning to work full time.  
 
10.1.8 The non-renewal of Ms Hickie's contract was a disastrous outcome for someone with her 
professional skills who had a strong commitment to the firm and who had spent her whole career 
there. It was the outcome of acts which I have found to be discriminatory and of others which 
were unfair. Mr Forbes-Smith was responsible for these acts and, as a senior partner, for not 
providing Ms Hickie with the "reasonable support and encouragement" to enable her to 
effectively conduct her duties which her contract promised. There were also faults on her side. 
Ms Hickie did not easily learn the art of getting on with colleagues and ensuring the good will 
and equanimity of her solicitors. Though her aspiration was to be Chairman of Hunt and Hunt 
she did not turn up at the partners' retreat; it would have been easy for her to express an apology. 
She needed a great deal of experience and wise counselling about relationships with staff and 
colleagues. Professional skills are important, but this case demonstrates that they do not stand 
alone.  
 
10.2 Findings 
 
Findings regarding maternity leave arrangements 



 
(a) I do not find any discrimination in regard to the arrangements established for Ms Hickie's 
maternity leave. 
 
(b) The decision to remove the whole of Ms Hickie's plaintiff practice in December 1995 was not 
an act of direct discrimination within the meaning of the Act. 
 
(c) The decision to remove the whole of Ms Hickie's plaintiff practice in December 1995 was an 
act of indirect discrimination within the meaning of the Act in that it imposed on her a condition 
or requirement that in order to maintain her practice she must work full time. 
 
Findings regarding the Performance Appraisal 
 
(d) The procedure adopted for the performance appraisal was not unfair or discriminatory. 
 
(e) The imposition on Ms Hickie of a condition or requirement to work full time resulted in 
detriment to Ms Hickie within the meaning of s.17(3)(c) and was an act of indirect 
discrimination within the meaning of the Act. 
 
Findings regarding the C1 tender 
 
(f) There was no act of direct or indirect discrimination in the management of the tender to C.1 
 
Findings regarding the decision not to renew Ms Hickie's contract 
 
(g) Ms Hickie ought to have been aware that non-renewal was a possibility at the end of her 12 
month contract partnership and that her Performance Appraisal was relevant to the decision 
about the renewal of her contract. 
 
(h) The non-renewal of Ms Hickie's contract resulted from the imposition on her of a 
requirement to work full time to maintain her position in the firm and was an act of indirect 
discrimination within the meaning of the Act. 
 
Other general findings 
 
(i) Mr Forbes-Smith's negative judgement about Ms Hickie's failure to attract catastrophic claims 
work was unreasonable in the circumstances. 
 
(j) The firm was justified in taking the view that Ms Hickie showed a lack of interest and a lack 
of commitment to the firm when she failed to turn up at the partner's retreat or to explain her 
absence. 
 
(k) I find no discrimination in relation to Ms Hickie's allegations concerning 'the male 
atmosphere, sporting and social activities'. 
 
(l) No case has been established for regarding J as a comparator for the purposes of the review or 
in other respects. In regard to the warnings given by Ms Hickie and by J, I am unable to conclude 
that, by reason of her sex, Ms Hickie was given less favourable treatment than J in circumstances 
that were not materially different. 
 
(m) I find no act of victimisation by the respondent. 
 



11. RELIEF  
 
11.1 Introduction 
 
11.1.1 Damages assessed under the Act, under s 81 (1) (b) (iv) are compensatory, and are 
designed to put the injured party in the same position that she would be in if the discriminatory 
conduct had not occurred. 
 
11.1.2 Prior to lodging her complaint, Ms Hickie claimed damages from Hunt and Hunt for 
economic and non-economic loss. Her letter of 11 June claimed 12 months remuneration at the 
rate of $110,000, on the ground that she had been denied a further 12 month term, which she 
says was warranted and due on her work performance. She now claims both economic and non-
economic loss. In support of Ms Hickie's claim she submits that she went straight to Hunt and 
Hunt from the College of Law and spent her entire career there. The termination of her contract 
was, she claims, the culmination of a series of acts of unlawful discrimination. 
 
11.1.3 The position of the respondent is that there has been no breach of the Act, and that Ms 
Hickie is not entitled to any damages. They argue further that no loss could flow from any event 
prior to 31 May 1996. "The only possible event which could possibly be relied on as leading to 
loss or damage was the partners' decision that day not to renew the contract." But, the respondent 
submits, it was not alleged that this was discriminatory. Alternatively, any loss flowed from the 
fact that she entered into a contract in which non-renewal was an option.  
 
11.1.4 I do not accept these submissions. The complainant did claim that the decision not to 
renew her contract was discriminatory. It is true that Ms Hickie's contract provided for the option 
of non-renewal at the end of the 12 month period, but in exercising its options the firm was not 
entitled to act in breach of the Act. Ms Hickie's claim is that in deciding not to offer her a further 
term the partnership committed an act of unlawful discrimination under s 17 (2) (a). I have found 
in her favour on that issue. 
 
11.2 Extent of claim for economic loss  
 
11.2.1 Ms Hickie claims, as a minimum, 12 months loss of earnings, on the basis that she had a 
reasonable expectation that she should have been offered a contract partnership for a further 
period of 12 months. She also claims future loss of earnings. 
 
11.3 Mitigation of the loss 
 
11.3.1 The distress and loss of confidence which Ms Hickie experienced has, it is submitted, 
prevented her from seeking work She could not mitigate her loss in the period immediately after 
the termination because of this upset; by the time she had recovered, her second pregnancy was 
advanced and this inhibited her from seeking employment. She had her second child on 16 
January 1997. Ms Hickie's husband confirmed her evidence that she was devastated by the 
decision of Hunt and Hunt and that her self-esteem had suffered. In cross-examination it was 
suggested to Ms Hickie that she has failed to seek employment because she has had a second 
child. She denied this, pointing out that she had managed before and that she could cut down on 
leisure activities in order to resume work. She was, however, uncertain whether she would return 
to law. 
 
11.3.2 The respondent submits that Ms Hickie's distress was not caused by any act of Hunt and 
Hunt which amounted to a breach of the Act, and that the firm is not responsible for the fact that 
Ms Hickie's pregnancy prevented her from obtaining work. The respondent also argues that they 



were not aware on 31 May that Ms Hickie was pregnant, and that this was an intervening act 
which broke any connection between the respondent's conduct and the loss suffered by Ms 
Hickie. However, I do not think I can completely ignore the fact of her pregnancy in assessing 
how she should be compensated. 
 
11.3.3 I accept that Ms Hickie was caused distress by the respondent's unlawful act of 
discrimination, and that her distress prevented her from immediately acting to secure new 
employment. Any damages must be assessed having regard to her actual situation of pregnancy; 
this has had a dual effect. It may have impeded her in seeking work but at the same time it may 
also have reduced her potential future earnings due to any period of leave she may have taken. 
 
11.3.4 Ms Hickie has based her assessment of loss on a twelve month minimum period total loss 
of earnings, and on a future period of three years loss of income. For the first 12 months, she 
says she would have continued to work 4 days a week after the end of June until January 1997, 
then taken 3 months maternity leave. She claims $96,415 on the basis that she would have 
received paid maternity leave, and $80,415 on the basis that there would have been no paid 
maternity leave. 
 
11.3.5 The respondent argues that there is no evidence to support this, and that it might be 
inferred she would have continued to work part-time to September 1996. 
 
11.3.6 The complainant submits that the ex gratia payment of three months notional salary which 
Hunt and Hunt made should be discounted as it was due to her for her past commitment and is 
notional long service leave. The respondent argues on the other hand that it should be set against 
any assessment of economic loss. Under the terms of Ms Hickie's contract, she was not entitled 
to bring forward any earlier entitlement to long service leave; her leave entitlements were to run 
from 1 July 1995. Therefore I accept that the ex gratia payment should be taken into account. I 
understand that the sum was approximately $24,000 (based on the apportioned salary of 
$96,250). 
 
11.4 Assessing loss for the first twelve months 
 
11.4.1 In my view, Ms Hickie must stand on her position as understood in May, when she had 
not, for the reasons she gave, indicated an intention to return to work full time in the office. The 
issue of damages, should also take into account that her overall salary might have been revised 
on and from 1 July 1996. 
 
11.4.2 I approach the assessment of economic loss on the basis that if there had been no act of 
discrimination, it is more probable than not that Ms Hickie's contract would have been renewed 
for a further 12 months. It is therefore appropriate to consider that period separately from any 
future loss of income. I assess Ms Hickie's earnings in the 12 month period following 1 July 
1996 on the basis that she would not have increased her working hours until September 1996 and 
that her pregnancy and period of maternity leave should be taken into account. On this basis, I 
estimate that she would have had two months part time (3 days pw) in July and August and 
another two months in May and June 1997, making 4 months part time work. There would have 
been approximately 3 + months maternity leave, unpaid, from January to the end of April. She 
would probably have worked four months at four days pw from September to the end of 
December. 
 
11.4.3 If Ms Hickie's contract had been renewed for 12 months her salary for the 1996 -1997 
year may have been about the same or somewhat less than in the previous year, depending on her 
actual results and estimated hours and on the number of hours she was prepared to work. I am 



not necessarily persuaded that the respondent should be liable to pay the whole of her loss of 
earnings over the twelve month period as compensatory damages, bearing in mind her obligation 
to take reasonable steps to minimise her loss of earnings. The steps that were open to her must, 
however, have regard to the fact that she was pregnant and that she would need a period of leave 
after the birth of her second child. It is not possible to make precise calculations here. But taking 
the various factors into account, including the ex gratia payment, I would assess the 
compensation for her loss of earnings for the 12 months period at $40,000. 
 
11.5 Future loss 
 
11.5.1 As to future economic loss, it is claimed that Ms Hickie will have to drop back from being 
a partner and climb up again, thus losing potential income. She has, it is submitted, lost the 
higher income of an equity partner. Various calculations are put forward in ex 8. The amount 
claimed is $252,667. 
 
11.5.2 The respondent submits that any such economic loss was the consequence of the contract 
of employment which could be terminated after 12 months. It is also argued that there is no 
evidence that Ms Hickie believed that she would become or wanted to become an equity partner. 
 
11.5.3 I consider that it is more than probable that Ms Hickie will suffer future loss of earnings 
as a result of her non-renewal, and that she will take time to re-establish at the level she had 
reached. I do not agree that this should be regarded solely as the result of the terms of her 
contract. The fact that Ms Hickie was on a 12 month contract and that the firm might without 
committing an unlawful act of discrimination have brought her position to an end is, however, 
another uncertainty to take into account in assessing future loss. 
 
11.5.4 The respondent argues that the claim for future economic loss does not make allowance 
for the circumstance that Ms Hickie now has two children and that she would have to balance the 
economic impact of child care against the economic benefit of employment. It is, submits the 
respondent, incumbent on her to prove that she could nevertheless have been expected to seek 
and secure employment and that she failed to do so. The respondent argues further that the 
estimates prepared by Ms Hickie's husband should not be relied on, inter alia because they do not 
calculate the present value of the alleged annual losses or refer to tax issues; there is no evidence 
of the period over which any losses might be experienced; and they were not based on first hand 
evidence of earnings.  
 
11.5.5 I have little reliable evidence on the question of loss of income beyond the immediate 12 
month period. I cannot accept Exhibit 8, as it is far too speculative. There are the other 
uncertainties to which I have drawn attention, and which the respondent has put forward. Bearing 
in mind all these uncertainties, I assess future loss of earnings at $30,000.  
 
11.6 Non-economic loss 
 
11.6.1 Ms Hickie claims damages of $50,000 for loss of reputation, injury to feelings and 
humiliation and distress. She submits that her reputation has been reduced by leaving Hunt and 
Hunt; it is the only firm she has worked for as a lawyer. The respondent submits that the losses 
referred to (reputation, injury to feelings, humiliation and distress) were not caused by Hunt and 
Hunt by any unlawful act of discrimination in breach of the Act and that no issue arises under s 
81 (1)(b)(iv). 
 
11.6.2 For Ms Hickie the chain of events has been disastrous. Her professional career, which has 
so far been exclusively with Hunt and Hunt, has been severely disrupted. In the space of one 



year, an excellent lawyer, respected professionally by her other colleagues, including Mr Forbes-
Smith, has moved from being a valued member of the firm to being suddenly deprived of her 
position. Ms Hickie has to accept some responsibility for the outcome. She could have made 
different choices on more than one occasion. She could, for example, have deferred her review or 
responded to the criticisms which she felt were unjust. But her errors in those respects do not 
justify acts of discrimination. 
 
11.6.3 I find that Ms Hickie did suffer injury to feelings, etc, and that this was largely due to the 
non-renewal of her contract, which was the result of an unlawful act of discrimination. I assess 
damages under this heading at $25,000. 
 
11.7 Apology and reference 
 
11.7.1 Ms Hickie has asked for an apology. and a reference recognising her professionalism and 
work skills. Ms Hickie also asks that the partners be directed to attend a suitable training course 
addressing the principles of discrimination. The respondent submits that no claim for an apology 
or reference was sought in the referral report. It would not be appropriate to make such an order 
when the respondents have not had an opportunity to address any factual issues which would be 
involved. 
 
11.7.2 I do not consider it appropriate to make any orders of this kind. In doing so, I point out 
that, as mentioned earlier, there has been no criticism of Ms Hickie's professional legal skills. 
They have in fact been praised by more than one of the partners. 
 
12. DECLARATIONS  
 
I find that the complaint has been substantiated pursuant to s. 80 (1)(b) and I make the following 
declaration: 
 
(i) That the respondent has engaged in conduct rendered unlawful by the Act; 
 
(ii) That the respondent should pay the complainant damages by way of compensation for loss 
and damage suffered by reason of the conduct of the respondent in the sum of $95,000. 
 
DATED THIS (7th) DAY OF MARCH 1998 
 
ELIZABETH EVATT 
 
HEARING COMMISSIONER 
 

Annexure A  
 
Should Ms Hickie's relationship with Hunt and Hunt be considered as a partnership or that of 

employment for the purposes of the Act? 
 
A.1 To determine whether there has been unlawful discrimination in this case it is necessary to 
decide whether Ms Hickie's relationship with Hunt and Hunt should be considered as a 
partnership or that of employment for the purposes of the Act. If Ms Hickie is considered to be a 
partner, the matter is governed by s 17. If she is held to be an employee her situation is covered 
by section 14. 
 
A.2 With one exception, the same grounds of discrimination apply to employees and partners. 



The exception concerns family responsibility, a ground available only to employees. Under s 14 
(3A) it is unlawful to discriminate on the ground of an employee's family responsibilities by 
dismissing the employee. This ground is not included as a ground of discrimination in respect of 
partners under s 17 (2). 
 
A.3 In the case of a partnership, s.17 makes it unlawful for partners to discriminate in 
determining who should be invited to become a partner, in the terms or conditions of such 
invitation, expulsion from the partnership, denying access to certain benefits of the partnership, 
and subjecting the partner to any other detriment, s 17 (2) and (3). In the case of employment, the 
areas in which discrimination is unlawful include determining who should be offered 
employment, the terms or conditions of employment, denying access to certain benefits, 
dismissal and subjecting the employee to detriment, s 14. Most of the alleged acts of 
discrimination in this case could fit in either section. 
 
A.4 It is not disputed that from December 1988 to the end of June 1995 Ms Hickie was an 
employee of Hunt and Hunt. Nor is it disputed that on and from 1 July 1995 Ms Hickie's legal 
relationship with the firm changed when she was appointed a contract partner. The complainant 
submits, however, that this was merely a change in the conditions of Ms Hickie's employment 
and that it did not create a partnership.  
 
A.5 The Partnership Deed of Hunt and Hunt provides for Non-Equity Partners. Under clause 90, 
the partnership may enter into a contract with a non-equity partner under which the non-equity 
partner has the title of a partner, even though not required to contribute capital, and agrees to 
provide legal services to the partnership on agreed terms. Non-equity partners are not to be 
included in the definition of partner in the interpretation of the deed, and their rights and 
obligations are to be those set out in their contract. The admission procedure for a non-equity 
partner is, however, the same as that for a partner under clauses 62 - 64. The effect seems to be 
that non-equity partnership is a special category: not a partner in every sense, but nevertheless, 
something more than an employee. I accept, however, that for the purposes of this case, a 
`salaried partner' has to be either an employee or a partner, and cannot be both. 
 
A.6 "Partner" is not defined in the Act. In other contexts, the essence of partnership is said to be 
the joint and several sharing of liability and of profit. [Stekel v Ellia [1973 WLR 191; Whitely 
Muir and Zwanenberg Ltd v Kerr (1966)39 ALJR 505] CHECK. The Partnership Act (NSW), s 
2 sets out rules for determining the existence of partnership. Most relevant for this case is rule 2. 
 
Rule 2: In determining whether a partnership does or does not exist, regard shall be had to the 
following rules: 
 
. . . 
 
(3) The receipt by a person of a share of the profits of a business is prima facie evidence that the 
person is a partner in the business, but the receipt of such a share, or of a payment contingent on, 
or varying with the profits of a business does not of itself make the person a partner in the 
business; and in particular: 
 
. . . . . 
 
b) A contract for the remuneration of a servant or agent of a person engaged in a business by a 
share of the profits of the business does not of itself make the servant or agent a partner in the 
business or liable as such: 
 



Under the rules the receipt of a share of profits is prima facie evidence that a person is a partner, 
but this is not conclusive, and it does not apply in the case of a contract for the remuneration of a 
servant or agent by a share in the profits. 
 
A.7 Ms Hickie's contract provided that her remuneration should be a fixed share of the profit of 
the firm, and this was guaranteed by the partners. If, as seems to be the case, it was intended to 
change her relationship with the firm by making her a contract partner, the provisions mentioned 
above may lend some support to the view that she was no longer a servant or agent. The 
complainant argues, however, that her salary was fixed in the same way as other employees. 
Although it was paid from the profits of the partnership (which would not be the case for an 
employee) it was in effect guaranteed by the partners, so that Ms Hickie did not share either the 
profits or the losses of the partnership in the same way as a partner. Despite this submission I 
lean to the view that in Ms Hickie's case the receipt by her of a fixed share of the profits supports 
the conclusion that she should be considered as a partner, though it is not of itself conclusive. 
 
A.8 In regard to the sharing of liabilities, Ms Hickie was held out to the world by Hunt and Hunt 
as a partner (and was shown as such on the letterhead). She had the same liability towards third 
parties as other partners, but as between the partners she was protected from any personal 
liability by an indemnity. The complainant argues that in practice there was no mutual liability. 
In respect of professional negligence the insurance provisions mean there is little difference 
between non-equity and equity partners. Nevertheless, I conclude that in regard to the sharing of 
liabilities, Ms Hickie's position was different from that of an employee, as she was needed to be 
protected by an indemnity from sharing in liabilities. 
 
A.9 Ms Hickie's term of appointment was for a period of 12 months, expiring 30 June 1996. Her 
position was to be reviewed in March 1996. "The range of options for the firm will be either to 
terminate the contract at 30 June 1996, offer a further term as a contract partner, or, offer you a 
partnership in the firm on the terms and conditions of a partner . . .". The provisions concerning 
her term of appointment are inconclusive; a contract partnership is a half-way house.  
 
A.10 As a non-equity partner, Ms Hickie was not required to contribute capital and had no 
proprietary interest in the assets of the partnership. Although she could attend meetings of the 
partners (except those reserved to equity partners) and was entitled to speak, she had no vote. 
She was not entitled to all the rights of a partner as set out in the partnership deed, only those 
incorporated in the letter of appointment. In Ms Hickie's case the contract letter, which was 
standard, provided: 
 
"As a contract partner of the firm your rights and obligations shall be as set out in this letter and 
you will not be entitled to the rights of a partner of the firm as set out in the partnership deed of 
the firm from time to time unless specifically incorporated in this contract."  
 
Under the contract letter, Ms Hickie was expected to comply with those provisions of the 
partnership deed which were not inconsistent with the letter. 
 
A.11 The respondent submits that Ms Hickie could take part in the general management of the 
firm by her attendance at partners meetings and that meetings reserved to equity partners dealt 
only with issues such as the appointment of partners, fixing the profit share of non-equity 
partners, debating profit sharing and merger discussions. She could sign cheques and letters for 
the name of the firm and manage staff. The complainant argues, however, that Ms Hickie had no 
autonomy in relation to expenditure, no right to hire and fire and no say in major decisions, such 
as accommodation, 
 



A.12 The complainant submits that in context, describing Ms Hickie as a salaried or contract 
partner made her a partner in name only, and "that nomenclature is devised as a method of 
motivating staff towards maximising profitability as a means of personal advancement, rather 
than being engaged in a mutual enterprise. It is submitted further, that the letter of appointment 
refers to her contract of employment. The Respondent submits, on the other hand, that if in fact 
the true nature of the relationship was a partnership, the fact that the letter is described as a 
contract of employment is not significant.  
 
A.13 The respondent relies on the fact that Ms Hickie was conducting a business in common 
with the other partners, and that Ms Hickie had changed her situation in the firm with a view to 
achieving partnership, which had been her aspiration. They submit also that her role had changed 
in several ways, in that she would become her own profit centre, generate new work, build up a 
team, manage a team, become involved in marketing, develop the CTP practice, attend partners 
meetings and participate in partnership activities. The respondent submits that Ms Hickie was not 
subject to control in core areas central to the practice, that she was at liberty to attract business 
and maintain clients. Mr Harrowell's evidence was that in relation to clients and matter 
management, there is no distinction between equity and contract partners. Ms Hickie agreed in 
cross-examination that becoming a partner involved a fundamental shift in her role as a solicitor. 
 
A.14 The complainant on the other hand, argues that Ms Hickie's practice remained under the 
control and direction of Mr Forbes-Smith. As evidence of this the complainant draws attention to 
the fact that the partners replaced her plaintiff practice with a defendant CTP practice, against her 
will. Part of Ms Hickie's case is, however, that she should have been but was not treated equally 
as the second CTP partner. 
 
A.15 The law on partnership, the way in which partnerships are defined for purposes such as tax 
law, give useful guidance on the nature of partnerships, but they do not provide a clear answer in 
the context of the Act. The question whether the relationship between Hunt and Hunt and Ms 
Hickie should be seen as that of partnership or employment should, in my view, be answered not 
solely by reference to partnership and or tax laws but by having regard to the nature of the 
relationship itself and to the purposes of the Act. I should look at the terms and conditions of Ms 
Hickie's appointment and at the parties intentions as to the nature of the relationship. I accept that 
the designation of the relationship is not conclusive of its nature.  
 
A.16 Some of the issues outlined above are inconclusive on the main issue, namely whether Ms 
Hickie's relationship with the firm should be considered that of partnership or employment for 
the purposes of the application of the Act. Her position was in the boundary area between that of 
employee and of partner, but must be categorised as one or the other for the purposes of the Act. 
It is, in my view, significant that it was clearly intended that Ms Hickie would move into a new 
role, make a significant change in her professional career, and take on a new and higher level of 
responsibility. She had crossed an important threshold on the way to full partnership. An offer of 
full partnership, which she hoped would soon follow, would be made if she showed that she was 
able to fulfil the role of a partner adequately, and make the kind of contribution to the firm which 
is expected of a partner. Her expectation had been that the firm would make the kind of decision 
envisaged in s 17 (2)(a), that is to decide whether to invite her to become a partner. The 
respondent argues that she did not, during the period of her non-equity partnership measure up to 
the requirements of a partner to the extent they expected, so that a negative decision was made. 
The complainant, on the other hand argues that the firm did not fulfil its part of the agreement, 
and that she was not treated as an equal partner. 
 
A.17 On balance, I think that Ms Hickie's position is best described as that of a `provisional 
partner' who would proceed to full partnership if matters worked out. For the purposes of the Act 



I am persuaded that the relationship comes under the provisions of s 17.  
 
A. 18 The complainant submitted, in the alternative, that if her contract had expired, her claim 
falls under s 14 (1) of the Act. She submitted that she should be regarded as an applicant for a 
position and that the process of selection was in fact the decision and recommendation of Mr 
Forbes-Smith, accepted by the executive. On this basis she claims that there was unlawful 
discrimination against her in determining who should be offered employment. She relies on the 
grounds of sex, marital status, pregnancy and potential pregnancy.  
 
A.19 The respondent submits that it has not been suggested previously that Ms Hickie became an 
applicant for a position, and that this issue should not be permitted to be raised now. In any 
event, it is put, it is untenable on the facts. I am inclined to agree that Ms Hickie should not be 
considered as an applicant for a position, bearing in mind that no-one at the time could have 
thought this was the case. On the other hand, there seems no basis on which to narrow unduly the 
scope of s 14 (1)(b) to cases of specific applications for employment. If the relationship is 
properly to be considered as that of employment, then there may be a case for saying that the 
claim falls under s 14 
(1) (b) or 14 (2) (d). This need not be decided on the view I take that Ms Hickie was a partner  
 
A. 20 I also note that I can find no basis for finding that Ms Hickie was a contract worker within 
the meaning of s 16 of Act.  
 

Annexure B  
 

The relevant provisions of the Act 
 
Grounds of discrimination 
 
Ms Hickie's complaint involves allegations of direct and indirect discrimination on the grounds 
of sex, marital status, pregnancy, potential pregnancy and family responsibilities.  
 
Indirect discrimination provisions prior to 16 December 1995 
 
Prior to the Sex Discrimination Amendment Act 1995 (Cth) which commenced on 16 December 
1995, the indirect discrimination provisions of the Act were contained in ss.5(2),6(2) and 7(2) of 
the Sex Discrimination Act 1984. Those sections provided that; 
 
5.(2) For the purposes of this Act, a person (in this subsection referred to as the "discriminator") 
discriminates against another person (in this subsection referred to as the "aggrieved person") on 
the ground of the sex of the aggrieved person if the discriminator requires the aggrieved person 
to comply with a requirement or condition: 
 
(a) with which a substantially higher proportion of persons of the opposite sex to the aggrieved 
person comply or are able to comply; 
 
(b) which is not reasonable having regard to the circumstances of the case; and 
 
(c) with which the aggrieved person does not or is not able to comply. 
 
6.(2) For the purposes of this Act, a person (in this subsection referred to as the "discriminator") 
discriminates against another person (in this subsection referred to as the "aggrieved person") on 
the ground of the marital status of the aggrieved person if the discriminator requires the 



aggrieved person to comply with a requirement or condition: 
 
(a) with which a substantially higher proportion of persons not of the same marital status as the 
aggrieved person comply or are able to comply; 
 
(b) which is not reasonable having regard to the circumstances of the case; and 
 
(c) with which the aggrieved person does not or is not able to comply. 
 
7.(2) For the purposes of this Act, a person (in this subsection referred to as the "discriminator") 
discriminates against another person (in this subsection referred to as the "aggrieved person") on 
the ground of the pregnancy of the aggrieved person if the discriminator requires the aggrieved 
person to comply with a requirement or condition: 
 
(a) with which a substantially higher proportion of persons who are not pregnant comply or are 
able to comply; 
 
(b) which is not reasonable having regard to the circumstances of the case; and 
 
(c) with which the aggrieved person does not or is not able to comply. 
 
Direct and Indirect discrimination provisions after 16 December 1995 
 
After the Sex Discrimination Amendment Act 1995 (Cth) commenced on 16 December 1995 the 
definition of indirect sex discrimination and the provisions regarding the application of indirect 
discrimination to the areas of discrimination on the ground of marital status, pregnancy and 
potential pregnancy were amended. The current sections 5, 6, and 7 reflect those changes and 
contain the definitions of direct and indirect discrimination applicable after 16 December 1995. 
Those and related relevant sections provide: 
 
5. (1) For the purposes of this Act, a person (in this subsection referred to as the "discriminator") 
discriminates against another person (in this subsection referred to as the "aggrieved person") on 
the ground of the sex of the aggrieved person if, by reason of: 
 
(a) the sex of the aggrieved person; 
 
(b) a characteristic that appertains generally to persons of the sex of the aggrieved person; or 
 
(c) a characteristic that is generally imputed to persons of the sex of the aggrieved person; 
 
the discriminator treats the aggrieved person less favourably than, in circumstances that are the 
same or are not materially different, the discriminator treats or would treat a person of the 
opposite sex. 
 
(2) For the purposes of this Act, a person (the "discriminator") discriminates against another 
person (the "aggrieved person") on the ground of the sex of the aggrieved person if the 
discriminator imposes, or proposes to impose, a condition, requirement or practice that has, or is 
likely to have, the effect of disadvantaging persons of the same sex as the aggrieved person. 
 
(3) This section has effect subject to sections 7B and 7D. 
 
6. (1) For the purposes of this Act, a person (in this subsection referred to as the "discriminator") 



discriminates against another person (in this subsection referred to as the "aggrieved person") on 
the ground of the marital status of the aggrieved person if, by reason of: 
 
(a) the marital status of the aggrieved person; or 
 
(b) a characteristic that appertains generally to persons of the marital status of the aggrieved 
person; or 
 
(c) a characteristic that is generally imputed to persons of the marital status of the aggrieved 
person; 
 
the discriminator treats the aggrieved person less favourably than, in circumstances that are the 
same or are not materially different, the discriminator treats or would treat a person of a different 
marital status. 
 
(2) For the purposes of this Act, a person (the "discriminator") discriminates against another 
person (the "aggrieved person") on the ground of the marital status of the aggrieved person if the 
discriminator imposes, or proposes to impose, a condition, requirement or practice that has, or is 
likely to have, the effect of disadvantaging persons of the same marital status as the aggrieved 
person. 
 
(3) This section has effect subject to sections 7B and 7D. 
 
7. (1) For the purposes of this Act, a person (the "discriminator") discriminates against a woman 
(the "aggrieved woman") on the ground of the aggrieved woman's pregnancy or potential 
pregnancy if, because of: 
 
(a) the aggrieved woman's pregnancy or potential pregnancy; or 
 
(b) a characteristic that appertains generally to women who are pregnant or potentially pregnant; 
or 
 
(c) a characteristic that is generally imputed to women who are pregnant or potentially pregnant;  
 
the discriminator treats the aggrieved woman less favourably than, in circumstances that are the 
same or are not materially different, the discriminator treats or would treat someone who is not 
pregnant or potentially pregnant. 
 
(2) For the purposes of this Act, a person (the "discriminator") discriminates against a woman 
(the "aggrieved woman") on the ground of the aggrieved woman's pregnancy or potential 
pregnancy if the discriminator imposes, or proposes to impose, a condition, requirement or 
practice that has, or is likely to have, the effect of disadvantaging women who are also pregnant 
or potentially pregnant. 
 
(3) This section has effect subject to sections 7B and 7D. 
 
7A. For the purposes of this Act, an employer discriminates against an employee on the ground 
of the employee's family responsibilities if: 
 
(a) the employer treats the employee less favourably than the employer treats, or would treat, a 
person without family responsibilities in circumstances that are the same or not materially 
different; and  



 
(b) the less favourable treatment is by reason of: 
 
(i) the family responsibilities of the employee; or 
 
(ii) a characteristic that appertains generally to persons with family responsibilities; or 
 
(iii) a characteristic that is generally imputed to persons with family responsibilities. 
 
7B. (1) A person does not discriminate against another person by imposing, or proposing to 
impose, a condition, requirement or practice that has, or is likely to have, the disadvantaging 
effect mentioned in subsection 5(2), 6(2) or 7(2) if the condition, requirement or practice is 
reasonable in the circumstances. 
 
(2) The matters to be taken into account in deciding whether a condition, requirement or practice 
is reasonable in the circumstances include: 
 
(a) the nature and extent of the disadvantage resulting from the imposition, or proposed 
imposition, of the condition, requirement or practice; and  
 
(b) the feasibility of overcoming or mitigating the disadvantage; and 
 
(c) whether the disadvantage is proportionate to the result sought by the person who imposes, or 
proposes to impose, the condition, requirement or practice. 
 
Other relevant provisions for the purposes of this decision are: 
 
4A. (1) In this Act, "family responsibilities", in relation to an employee, means responsibilities of 
the employee to care for or support: 
 
(a) a dependent child of the employee; or 
 
(b) any other immediate family member who is in need of care and support. 
 
(2) In this section: 
 
"child" includes an adopted child, a step-child or an ex-nuptial child; 
 
"dependent child" means a child who is wholly or substantially dependent on the employee; 
 
"immediate family member" includes: 
 
(a) a spouse of the employee; and 
 
(b) an adult child, parent, grandparent, grandchild or sibling of the employee or of a spouse of 
the employee; 
 
"spouse" includes a former spouse, a de facto spouse and a former de facto spouse. 
 
4B. A reference in this Act to potential pregnancy of a woman includes a reference to: 
 
(a) the fact that the woman is or may be capable of bearing children; or 



 
(b) the fact that the woman has expressed a desire to become pregnant; or 
 
(c) the fact that the woman is likely, or is perceived as being likely, to become pregnant. 
 
Act done for 2 or more reasons 
 
8. A reference in subsection 5 (1), 6 (1) or 7 (1) or section 7A to the doing of an act by reason of 
a particular matter includes a reference to the doing of such an act by reason of 2 or more matters 
that include the particular matter, whether or not the particular matter is the dominant or 
substantial reason for the doing of the act. 
 
Discrimination in employment     
 
14. (1) It is unlawful for an employer to discriminate against a person on the ground of the 
person's sex, marital status, pregnancy or potential pregnancy: 
 
(a) in the arrangements made for the purpose of determining who should be offered employment; 
 
(b) in determining who should be offered employment; or 
 
(c) in the terms or conditions on which employment is offered. 
 
(2) It is unlawful for an employer to discriminate against an employee on the ground of the 
employee's sex, marital status, pregnancy or potential pregnancy: 
 
(a) in the terms or conditions of employment that the employer affords the employee; 
 
(b) by denying the employee access, or limiting the employee's access, to opportunities for 
promotion, transfer or training, or to any other benefits associated with employment; 
 
(c) by dismissing the employee; or 
 
(d) by subjecting the employee to any other detriment. 
 
(3A) It is unlawful for an employer to discriminate against an employee on the ground of the 
employee's family responsibilities by dismissing the employee.  
 
Partnerships 
 
17. (1) It is unlawful for 6 or more persons, being persons who are proposing to form themselves 
into a partnership, to discriminate against a person on the ground of the person's sex, marital 
status, pregnancy or potential pregnancy: 
 
(a) in determining who should be invited to become a partner in the partnership; or 
 
(b) in the terms or conditions on which the person is invited to become a partner in the 
partnership. 
 
(2) It is unlawful for any one or more of the partners in a partnership consisting of 6 or more 
partners to discriminate against a person on the ground of the person's sex, marital status, 
pregnancy or potential pregnancy: 



 
(a) in determining who should be invited to become a partner in the partnership; or 
 
(b) in the terms or conditions on which the person is invited to become a partner in the 
partnership. 
 
(3) It is unlawful for any one or more of the partners in a partnership consisting of 6 or more 
partners to discriminate against a partner in the partnership on the ground of the partner's sex, 
marital status, pregnancy or potential pregnancy: 
 
(a) by denying the partner access, or limiting the partner's access, to any benefit arising from 
being a partner in the partnership; 
 
(b) by expelling the partner from the partnership; or 
 
(c) by subjecting the partner to any other detriment. 
 
Victimisation 
 
94. (1) A person shall not commit an act of victimization against another person. 
 
Penalty: 
 
(a) in the case of a natural person - $2,500 or imprisonment for 3 months, or both; or 
 
(b) in the case of a body corporate - $10,000. 
 
(2) For the purposes of subsection (1), a person shall be taken to commit an act of victimization 
against another person if the first-mentioned person subjects, or threatens to subject, the other 
person to any detriment on the ground that the other person: 
 
(a) has made, or proposes to make, a complaint under this Act; 
 
(b) has brought, or proposes to bring, proceedings under this Act against any person; 
 
(c) has furnished, or proposes to furnish, any information, or has produced, or proposes to 
produce, any documents to a person exercising or performing any power or function under this 
Act;  
 
(d) has attended, or proposes to attend, a conference held under Part III; 
 
(e) has appeared, or proposes to appear, as a witness before the Commission in a proceeding 
under this Act; 
 
(f) has reasonably asserted, or proposes to assert, any rights of the person or the rights of any 
other person under this Act; or 
 
(g) has made an allegation that a person has done an act that is unlawful by reason of a provision 
of Part II; 
 
or on the ground that the first-mentioned person believes that the other person has done, or 
proposes to do, an act or thing referred to in any of paragraphs (a) to (g), inclusive. 



 
(3) It is a defence to a prosecution for an offence under subsection (1) constituted by subjecting, 
or threatening to subject, a person to a detriment on the ground that the person has made an 
allegation that another person had done an act that was unlawful by reason of a provision of Part 
II if it is proved that the allegation was false and was not made in good faith.  
 
[1] The claim falls under s 14 (2) (a) or (d) if Ms Hickie is regarded as an employee. 
 
[2] See IW v City of Perth and Others, High Court 331 July 1997. Kirby, J dissenting .  
 


