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JUDGMENT 

PRELIMINARY 

The defendant, Abdullah bin Hj Yakub faces three charges in the followingterms — 

1st charge 

"That you on the night of the 7th day of December, 1989 in Room No. 13,Sergeant's Mess at 
Penanjong Camp in Tutong, Brunei Darussalam, committed rapeon Hasriniwati binti Bolhasan, a 
woman under 14 years of age, without herconsent, and thereby committed an offence punishable 
under Section 376 (2) thePenal Code". 

2nd charge 

"That you on the night of the 7th day of December, 1989 in Room No. 13,Sergeant's Mess at 
Penanjong Camp in Tutong, Brunei Darussalam, committed rapeon Hasriniwati binti Bolhassan, 
a woman under 14 years of age, and therebycommitted an offence punishable under Section 376 
(1) of the PenalCode". 

3rd charge 

"That you on the night of the 7th day of December, 1989 in Room No. 13,Sergeant's Mess at 
Penanjong Camp in Tutong, Brunei Darussalam, did have carnalknowledge of a girl namely, 
Dayang Hariniwati binti Bolhassan, under the age of16 years, and thereby you have committed 
an offence punishable underSection 

2 of the Unlawful Carnal Knowledge Act, Cap. 29". 

The defendant pleaded not guilty before me to all three charges. 

APPLICABLE LAW 



I remind myself that in a criminal prosecution the burden lies on theprosecution to establish, so 
that I am sure, every element of each charge beyonda reasonable doubt. This burden lies on the 
prosecution throughout the trial anddoes not change, with the exception of the special defence 
that is provided forthe defendant under Section 3 of the Unlawful Carnal Knowledge Act. Under 
thissection, the burden lies on the defendant to establish, on the balance of theprobabilities, 
which is a lesser burden than that which lies on the prosecution,that the accused had reasonable 
cause to believe that the girl was over 16 yearsof age. 

I also note that a conviction on one of the charges does not mean that Imust reach the same 
conclusion on all of them. It is necessary to considerseparately the evidence on each charge to 
see if the prosecution has establishedall the elements of each offence. 

Section 375 of the Penal Code defines rape as being committed when a manhas sexual 
intercourse with a woman in the circumstances falling within any ofthe five descriptions which 
are set out in the section. These includeintercourse — 

(a) against her will ; 

(b) without her consent ; 

(c) with her consent when this is obtained by putting her in fear of deathor hurt ; or 

(d) ........................... 

(e) with or without her consent, when she is under 14 years ofage. 

I remind myself of a number of propositions of law, which apply to thevarious issues which arise 
in the course of this trial. 

Firstly, in a charge of rape or attempted rape, some corroboration of theevidence of the 
complainant is usually required. Secondly, having warned myselfthat it is dangerous to act on the 
evidence of the complainant alone. I may acton her evidence by itself if I find it so credible that I 
am sure of the guiltof the defendant and I am prepared to act upon the complainant'sevidence. 

Thirdly, complaints which are made by a victim in a sexual case, althoughthey do not amount in 
English law to corroboration of her evidence but only asto consistency of her conduct, can in 
Brunei Darussalam amount to suchcorroboration. I shall apply the same principles to the charge 
of UnlawfulCarnal Knowledge. In relation to a woman, carnal knowledge includes 
sexualintercourse, though it is wider than that. 

Section 375 of the Penal Code sets out the acts which can constitute rape.It is sufficient to 
constitute rape, according to the explanation which isattached to that section, if there has been a 
penetration of thewoman. 

This will mean that if there is a penetration of the vagina by the maleorgan, the offence is 
complete, whether or not this is followed by ejaculationinside or outside the woman. 



FACTS 

It is not necessary for me to recite in any great detail at this stage thefacts of the case. It is, I 
think, sufficient to say that, at about 5.30 p.m.,on the evening of 7th December, 1989, the victim, 
whom I will call Miss X, wasdropped at Seria Town by her stepmother, with whom she had been 
living forseveral years. 

At a road junction there, she was accosted by the defendant and two of hisfriends, all of whom 
had came from 

Penanjong Camp into Seria in a car borrowed from a friend of thedefendant. 

Although Miss X had never met or seen any of the men in the car before,after a short 
conversation she got inside it sitting on the seat at the backwith the defendant. After two stops, 
near the Kingsway Club and at the PanagaClub, she was taken to Penanjong Camp. Here she 
went with the defendant to hiscar which was parked at the camp. After he made a long detour to 
his house, inorder that he could collect clothing, she went with him to his room in thecamp. 

On the evening of 7th December, 1989, she had sexual intercourse with thedefendant on two 
occasions in the latter's room. After she had shared a bed withhim for most of the night, he took 
her back, accompanied by a friend, to thehouse of her real mother at Lorong 3, near Seria. She 
did not return to herstepmother's house, but to the house of her natural mother nearby. 

Although she was asked by her natural mother, on at least three occasions,during the day and 
evening of 8th 

December, where she had been, she only said that she had been on anouting. 

It was not until the following morning, under pressure from her relatives,that she told the story 
which she repeated in the witness box during the courseof the trial. 

SEXUAL INTERCOURSE 

The defendant, Abdullah bin Hj Yakub, does not dispute that he had sexualintercourse with Miss 
X in his room on the evening of 7th December,1989. 

To use his own words, `I had sexual intercourse with her. She was veryco-operative. When I was 
about to start she helped me by putting my penis intoher vagina. I had no difficulty in penetrating 
her private parts. I did not useany lotion as it was easy to penetrate'. 

He continued `she did not protest at any time. I had sexual intercoursewith her twice that night. 
She was cooperative the second time as well'. Lateron he said `I admit that I had sexual 
intercourse with her a couple oftimes'. 

He added, though somewhat unattractively, that Miss X behaved in his like aprostitute and that 
she `gave him good service'. 



Miss X had no doubt that sexual intercourse had taken place between her andAbdullah. 

As she said herself, `I thought he wanted to rape me. Then I agreed, I wasscared as I thought he 
might kill me or beat me. That is why I agreed. He tookoff all my clothes and he was on top of 
me and put his private parts into mine.I felt some pain'. Later on she said `I felt some pain in my 
private parts, andI felt that they are wet'. 

This seems to be consistent with the doctor's examination of Miss X, as aresult of which the 
doctor her opinion that, if sexual intercourse had takenplace within the previous 48 hours and it 
probably had done so, that sexualintercourse was not forceful. She added that if ejaculation had 
taken place, itwas probably outside the vagina. If ejaculation had taken place inside thevagina, 
she would expected the level of acid phosphate there to be higher thanit was found to be. She 
was later given to understand that this level, as aresult of the swabs which she had taken, was 
within normal limits. 

She added that the girl's hymen had been ruptured on some previousoccasion, possibly by 
intercourse or by insertion of some other instrument andthat one of her own fingers could easily 
be admitted to the girl'svagina. 

This greatly narrows the issues which remain. These are mainly that of theconsent of the girl and 
of what the defendant believed her age to be at the timewhen intercourse took place. 

SECTION 376 

There are two separate offences of rape under Section 376 of the PenalCode, a general offence 
under Section 

376 (1) and what I will call aggravated rape under Section 376 (2). Inaccordance with the 
definition in paragraph 

(e) of Section 375 of the Penal Code, rape is committed on a girl under theage of 14 with or 
without her consent. The prosecution, to establish that formof rape, need therefore only prove 
that sexual intercourse occurred andthat 

the girl was under 14 years at the time. Whether or not consent was givenis irrelevant in deciding 
whether or not rape has taken place, in relation to agirl under 14, though this may, of course be 
relevant to sentence and toaggravated rape under Section 376 (2). 

It is not disputed by the defendant and Miss X that sexual intercourse didtake place between 
them and this I accept. Nor has it been challenged that MissX herself was born on the 8th 
October, 1977, a date which she gave herself. Hermother could not remember the exact date of 
her daughter's birth, but says thatit took place in 1977. I accept the girl's evidence as to this. 

The charges of rape, which the defendant faces, are based on the age ofMiss X being under 14 
years of age at the time when the offencesoccurred. 



In relation to the third charge of Unlawful Carnal Knowledge of a girlunder 16 years old, the Act 
provides a special defence in Section 3. Thedefendant has the opportunity to establish that he had 
reasonable cause tobelieve that the girl was above the age of 16 years. This defence is not 
madeavailable where age becomes a factor in rape, as it does in paragraph (3) of thedefinition of 
rape in Section 375. 

AGE OF MISS X 

The evidence of Miss X is that the defendant did ask her how old she was inthe car on the way to 
Tutong. She says that she told him that she was12. 

Dr Isaac, while obviously reluctant to commit herself, since it is 15months since she examined 
the girl, thinks that Miss X could have been `over 13'at that time. 

Saharuddin, who was driving the car that evening, thought when he saw thegirl that she was 
about 15 or 16 years old. He admitted that he did not thinkabout her age when he first saw her at 
the junction. He does not say that heasked her. 

Raffi, the passenger in the front, thought from the way the girl dressedand her general 
appearance, that she was 

15 or 16. He also agreed that, when he first saw her, he did not thinkabout her age. He never 
asked her what this was. 

The defendant tells a different story. He says `we saw a girl, who lookedfrom her body and style 
to be of the age of above 18'. 

In the car, going towards Kuala Belait from the road junction to Seria, hesays that he asked Miss 
X her name, her age, her school and the place where shelived. According to him she did not 
reply. He went on to say `when I first sawthe girl I thought she must have been above 16 at the 
time, I thought of thatfrom the beginning. I did not say anything to anyone in the car about it. I 
dothink about her age whenever I see a girl because it is important. It would bean offence to have 
sex with a girl under age'. 

He says that he asked Miss X for her age several times, but that there wasno answer to his 
question. 

I do not accept the story told by the defendant in this respect. I do notbelieve that he was in the 
least concerned as to what her real age was. On hisown testimony, it was important to find out 
what her real age was, since he knewthat it would be an offence to have sexual intercourse with a 
girl under acertain age. 

If it had been a matter of real anxiety to him, he would have pursued thematter until he got an 
answer. This he did not do so. 



The defendant agreed that he and the others went to Seria that evening to look for girls. This is 
quite understandable. There they hadfound one who seemed to be willing to come with them. I 
think that hisassessment of her age has taken place since that evening, and at the time he wasnot 
interested in how old she was but only in whether or not she waswilling. 

The girl herself says that she gave her true age, when asked how old shewas in the car on the 
way to Tutong. I think that this is what she did. Thedefendant, however, chose not to believe her, 
no doubt having already decidedthat when they got to his room she would do whatever he 
suggested. 

As I already indicated, the burden lies on the defence to satisfy me underSection 3 of Cap. 29 
that the defendant had reasonable cause to believe that thegirl was of or above the age of 16 
years, on a balance of probabilities. I donot consider that the defence provided by Section 3 of 
Cap. 29 has been provedby the defence. 

Nor, for the purposes of completeness, has it been suggested that there isno offence under 
Section 2 of that Act because Miss X was married to thedefendant. It is not relevant as to 
whether or not consent was given by the girlto an act of sexual intercourse on a charge under the 
Unlawful Carnal KnowledgeAct. 

FORCE UNDER SECTION 376 (2) 

Section 376 (2) of the Penal Code, which prescribes minimum sentences incases of aggravated 
rape, applies only in certain circumstances. In decidingwhether an offence faces within this 
subsection, the question of consent, andwhether this is actual consent or a reasonable belief in 
consent, becomesimportant, as does fear of hurt or death and the application of force. 

Section 376 (2) of the Penal Code applies if the prosecution establishedthat, in order to commit 
or facilitate rape, there is voluntary hurt caused tothe victim or another, or the victim is put in 
fear of death or hurt to herselfor another. 

Dr Isaac, when she examined Miss X less than 48 hoursafterwards, found no marks of injury on 
the girl's body. I accept that no hurtwas caused to Miss X, although she says that she only agreed 
to intercoursebecause she was frightened that Abdullah might kill or hurt her. He denieshaving 
used any force, or having held her hands, and 

says that, before the first act, he asked her if she had anyobjection. 

Miss X admits that she was asked but says that she told him she did object.He says that she said 
she did not. I accept his version. I am satisfied that, atthis stage if not well before, she had 
already decided to have intercourse withAbdullah and that she was not put in any fear of hurt or 
death by him. 

CONSENT UNDER SECTION 376 (2) 



I have next to consider whether the defendant had sexual intercourse withMiss X (which he does 
not dispute) without her consent (which he does) sinceSection 376 (2) applies, among other 
circumstances, if intercourse takes placewith a girl under 14 without her consent. 

I have been referred to the House of Lords decision in DPP v MORGAN (1976)AC 182 and to 
my own decision in PP v ABIDIN AND OTHERS (1987) 2 MLJ 741. In thelatter case, I 
expressed the opinion that Morgan does apply in BruneiDarussalam. In AUGUSTINE FOONG 
BOO JANG v PP (Criminal Appeal 8 of 1989) theCourt of Appeal for Brunei Darussalam 
declined to say if Morgan does so apply,contenting itself with commenting that `assuming but 
without deciding that theprinciple of Morgan applies in Brunei Darussalam, it is apparent to us 
that thiscase is of no assistance to this applicant'. 

As the Court of Appeal observed, in that case, it is often on the factsdifficult to draw any 
distinction between the fact of consent and reasonablebelief in consent. If it is shown that a 
complainant in fact consented, it isnot necessary to consider reasonable belief. It is only if the 
Court findsthat consent was not in fact given that reasonable belief that it was becomesrelevant. 

Morgan decided that it was a sufficient defence to rape for a defendant toshow that he had a 
belief that the woman had consented, even if this belief wasnot based on reasonable grounds. 

This decision, which sets out the common law, was based on the wording ofthe Sexual Offences 
Act 1956 and was overruled in part by the Sexual Offence(Amendment) Act, 1975. 

Nevertheless, I have come to the conclusion that it is in force in BruneiDarussalam, since 
otherwise rape, as defined in Section 375 of the Penal Code,will be committed, however 
reasonable the belief of the defendant maybe. 

I will thus continue to apply Morgan, in appropriate cases, as part of thelaw of Brunei 
Darussalam, if it becomes relevant to determine whether or not thedefendant believed that 
consent was given, until the Court of Appeal decidesthat it is not. 

Although it is a defence to hold a belief in consent on reasonable grounds, it is less likely that a 
Court will find that such belief was held ifthere are not reasonable grounds for that belief. 

In this instance, however, there is a specific provision, in paragraph (3)of the definition of rape, 
which makes it rape to have sexual intercourse with agirl under the age of 14 with or without her 
consent. 

Therefore the belief of the defendant that she might be over the age of 14,or that she had given 
her consent is of not account in deciding whether or notthe defendant committed an offence 
against a girl under Section 376(1). 

Consent is of importance to him in relation to aggravated rape underSection 376 (2) of the Penal 
Code, which will not apply if he has had sexualintercourse with the consent of a girl under 14. 



I have to determine, for the purposes of Section 376 (2) whether or notMiss X consented to the 
acts of intercourse and whether Abdullah, if she didnot, believed that she had consented, whether 
or not that belief was based onreasonable grounds. 

DID MISS X CONSENT? 

To decide whether Miss X gave her consent, it is necessary to examinebriefly her conduct, both 
before and after the incident took place. 

She willingly entered a car in Seria town in early evening, after she hadbeen taken there by her 
stepmother, with instructions to walk home. She hadnever met or seen any of these men before. 
On her evidence, she entered the carshe asked to be taken home. She asked the same question on 
other occasions, butshe never did more than ask. 

The car stopped both at Kingsway and at the Panaga Club for 10 to 15minutes each time. On 
both occasions, Miss X was left alone in the back seatwith the defendant. Each time he kissed 
her and fondled her breasts. It musthave been obvious to the girl as to what was likely to happen 
to her if sheremained in the car. 

She made no effort to get out of the car or to drew attention to herplight, or to shout for help, as 
she could have done if she had been seriouslyworried. 

On the way to the Penanjong Camp she drank from a can of beer, though I donot believe either 
that she was forced to drink from it or that she become morethan a little sleepy, as she agreed 
that she had not drunk more than about aquarter of a tin. 

When the car arrived at the camp, she made no attempt to call for help. Iaccept the evidence of 
Raffi and Saharuddin that she went to the defendant's carwithout protest though Raffi had tried to 
kiss her in the car and she must haveknown what was likely to happen, even though she pushed 
Raffi away. 

All these facts must have been suggested to the defendant that this was aneasy girl, as he 
described her, who was willing to do whatever he wanted whenthey got to his room. Before he 
took her into his room, however, he visited hishouse, which was about 7 to 10 miles away from 
the camp. There he collectedsome clothing, leaving the girl alone in the car for a few minutes. 
She made noeffort to get away from him then or to look for help. 

At the mess in Tutong, she went willingly to his room on the first floor,in a building which 
contains a number of other rooms. She did not try to runaway or to shout for help. 

In these circumstances, what was the defendant to think? I have no doubtthat he was quite sure in 
his own mind that Miss X was willing to have sex withhim in his room. As he said himself, if she 
had not been willing, why did she goto his room without any apparent protest? 



He said that before the first act of intercourse he asked her if sheobjected to it. He says that she 
did not object. According to her, she said thatshe was not willing. I do not accept her story in this 
respect. 

I think that she had decided to have sex with Abdullah well before the acttook place in his room. 
I do not believe that her hands were held when this tookplace. I do not believe that she was put in 
fear of hurt or death by thedefendant at the time. 

I find that Miss X did consent to sexual intercourse on both occasions withAbdullah. It is not 
therefore necessary for me to consider the effect ofMorgan's case. If it were necessary for me to 
do so, I would have no hesitationin deciding that he had reasonable grounds for believing that 
she hadconsented. 

Nor indeed was Miss X's subsequent conduct that of the person who had beenraped against her 
will. 

She stayed the night with Abdullah on a single bed in his room. She made noeffort to scream or 
shout or scratch or drew attention to herself. She made nocomplaint in the morning to Abdullah's 
friend, when the defendant brought himinto the room, or when the friend accompanied them both 
in the car to hermother's house. 

When they got to the village, she did not return to the house in which shebeen living for several 
years, but to the house of her mother which was nearby,although her father had specifically 
forbidden her to visit it. She did notreturn to her proper home because she was frightened that 
she would be scoldedfor being out all night. She did not tell her real mother what had taken 
place,but only that she had been on an outing. She did not tell her what reallyhappened that 
morning, or in the afternoon or in the evening, not even when sheobserved the defendant in a car 
from a window in the house. 

Only next day, that is to say 9th December, about 36 hours after theincident, did she admit to a 
meeting of her relatives, what had happened to heron the evening of 7th December at Tutong 
Camp. This was done, according to herand her mother, as a result of `gentle persuasion'. I think it 
is more likely tohave been the result of determined questioning by her family as to what she 
haddone while she was away for the night. 

I believe that she then told an untrue version of what had taken place,feeling that she had to 
account, in a defensible manner, for her absence at theage of 12 over night from the home of her 
stepmother. 

The doctor said that if sexual intercourse had taken place within the twodays before she 
examined Miss X it had not been forcible. I think it was morethan that. I think that the sexual 
intercourse that took place was with theconsent of Miss X, young though she was at the time. 

The defendant is entitled to be acquitted of the charge of aggravated rapeunder Section 376 (2) of 
the Penal Code. This depends upon intercourse in thelimited circumstances set out in that 
subsection, none of such applyhere. 



I convict him of rape under Section 376 (1), because the offence of rape iscommitted if the girl is 
under 14, whether or not she consents. 

For the reasons which I have already indicated, I convict the defendant ofthe third charge 
brought against him, under Section 2 of the Unlawful CarnalKnowledge Act. 

SENTENCE 

The penalties for rape have been set out in the Penal Code (Amendment)Order 1988. Section 376 
prescribes no minimum sentence for a conviction undersubsection (1) of which you have been 
convicted, although it does for offencesunder Section 376 (2), of which you had been acquitted. 

Some indication of the seriousness with which rape is viewed, can be seenfrom the fact that the 
maximum sentence is 30 years and a whipping. Past casesof rape suggest that, when subsection 
(1) applies, something between 5 and 8years is normally given, at the end of a trial following a 
plea of notguilty. 

A minimum sentence, however, is provided for an offence against theUnlawful Carnal 
Knowledge Act of not less than 2 years imprisonment and awhipping. 

In the case of a girl under 14, her consent is not relevant. There is anattempt, by virtue of the 
definition in 

Section 375, to protect girls of that age against themselves, as well asagainst men taking 
advantage of them. 

If you had intercourse with somebody without being certain of her age, youmust necessarily be 
taking a great risk. It is a risk which you ignored, becauseyou had decided that the girl was an 
easy prey. 

I take into account the fact that the girl did consent to what was done toher, that you are sole 
support of your aged parents and that as the result ofthis conviction you will necessarily lose a 
steady and lucrative job. 

I also have regard to the fact that it is 15 months since the incident. Inthe absence of any 
satisfactory explanation as to why it has taken so long, thisis a factor in your favour, as although 
you were on bail for most of the period,the serious offences which you faced must necessarily 
have caused you muchanxiety. 

I give credit for the fact that you had been in custody for a month or moreand, perhaps most 
important of all, that you had no previousconvictions. 

I cannot, in relation to the offence under the Unlawful Carnal KnowledgeAct, impose the 
minimum sentence, which should be reserved for persons who pleadguilty and who can show 
that there are other factors to their favour, includingperhaps the proximity of the girl to the age of 
16. 



On the charge of rape contained in charge 2, the sentence is 4 yearsimprisonment and 6 strokes. 
On charge 3, for the conviction under Cap. 29, the sentence is 3 years imprisonment and 6 
strokes. The sentences ofimprisonment should run from today and will be concurrent, so that you 
willserve 4 years in all. The sentences of whipping will be consecutive, so that youwill receive 
12 strokes in all. 

(DATO SIR DENYS ROBERTS) Chief Justice 

Miss Naemah Ali (A.G.'s Chambers) for Public Prosecutor. Christopher Sawan(Ismail Daud, 
Barry Sigar & Co.) for Defendant. 


