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Memorandum 

 

To:    [Redacted] 

From:  Maithili Pradhan, Women & Justice Fellow and Elizabeth Brundige, 

Associate Director, Avon Global Center for Women and Justice at Cornell 

Law School 

Date:    April 13, 2011 

Re:   Agreements between cohabitants in Louisiana, U.S.A. 

 

 

You have asked the Avon Global Center for Women and Justice to research several issues 

relating to agreements between cohabitants in Louisiana, U.S.A.  The issues we researched 

are: 1) differentiation between the terms, “concubinage,” “living together,” “cohabitation,” 

and “meretricious relationship”; 2) the enforceability of a general agreement to “share and 

share alike”; and 3) whether the element of expectation of pecuniary gain is the salient 

factor in the reluctance of Louisiana courts to enforce agreements between cohabiting 

individuals. 

 

1. Definition and differentiation between terms applicable to 

cohabiting/concubinage relationships in Louisiana  

 

We were unable to identify any cases that explicitly differentiate between the terms 

“concubinage,” “living together,” “cohabitation,” and “meretricious relationship.” 

However, Louisiana courts have defined and applied these terms in ways that illustrate 

their similarities and distinctions.  The term “living together” has been used in many 

different contexts and appears to refer to residing or dwelling together.  It may but does not 

necessarily involve sexual relations, concubinage, or marriage.
1
  Courts have recognized 

that the “archaic” definition of “cohabitation” is “to dwell or abide in company” but that 

the word may also mean “to dwell or live together as husband or wife.”
2
  The latter 

                                                 
1
  State v. Smith, 2011 WL 680151, *3 (La. App. 3 Cir. 2011, Feb. 9, 2011) (not yet released for publication) 

(“Cyriac had a room there because he and his cousin had been living together and were on bad terms.”); In re 

Intrafamily Adoption of L.M.C., 39 So.3d 643, 646 (La. App. 5
 
Cir. 2010) (“W.S. discussed the relationship 

between her son and her current husband.  She stated that they have been living together since the fall of 

2005 and that they have bonded as father and son.”); Oliver v Allstate Ins. Co., 991 So.2d 566, 568 (La. App. 

4 Cir. 2008) (“Accordingly, the issue to be determined by this Court is whether a legally married couple that 

was physically separated at the time of the accident is subject to the same policy provisions and status as a 

married couple living together.”). 
2
 See Almon v. Almon, 943 So.2d 1113, 1116 (La. App. 1 Cir. 2006) (citing with approval the trial court‟s 

interpretation of cohabitation in state statute that provided for extinguishment of spousal support obligation 

upon “a judicial determination that the obligee has cohabited with another person of either sex in the manner 

of married persons”). See also Succession of Jahraus, 38 So. 417, 459-60 (La. 1905) (noting that “[t]he 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=114+La.+456
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meaning of “cohabitation” appears to be equivalent to “concubinage,” which has been 

defined as “a relationship of sexual content in which a man and woman live together as 

husband and wife in a state of affairs approximating marriage.”
3
  On the other hand, 

although “living together” may be an important aspect of a relationship of concubinage, it 

is neither identical nor essential to that relationship.  The Louisiana Court of Appeals has 

explained that concubinage— 

 
has retained the signification of a relationship in which a man and woman live 

together as husband and wife without being legally married. It is crucial to the 

definition of open concubinage to note that it depicts a status or relationship, 

rather than an act or series of acts.  Concubinage is not constituted merely by 

“acts of fornication or adultery, however frequent or even habitual.”  

Moreover, “the concubine must not be confounded with the courtesan or even 

with what is ordinarily called a mistress. She is the wife without a title.”  

Concubinage depicts a state of affairs in which the man and woman exercise 

with respect to each other the rights and privileges of marriage.  Thus, 

concubinage could be defined as a relationship of sexual conduct in which man 

and woman live together as husband and wife in a state of affairs 

approximating marriage.  It should be noted, however, that although living 

together is important to a finding of concubinage, it is not absolutely essential.4 

 

Several court decisions in the 1950s and 1960s used the term “meretricious relationship” to 

refer to a relationship that was equivalent or at least similar to “concubinage.”
5
  Later cases 

have defined “meretricious” as “violative of public policy.”
6
  This is reflected in the 

finding of the Court of Appeals in Schwegmann that where a cohabiting relationship 

involves sexual relations between the two parties, any agreement (e.g. to share assets and 

funds or for one party to provide financially for the other) that is partly based on this 

                                                                                                                                                    
Century Dictionary . . . defines the word „cohabit‟ as „to dwell together; inhabit or reside in company; 

specifically, to dwell or live together as husband or wife‟”). 
3
 See e.g., Theriot v. Theriot, 546 So.2d 589, 590 (La. App. 1 Cir. 1989); Petty v. Petty, 560 So.2d 629, 630-

31 (La. App. 4 Cir. 1990); Booth v. Samuels, 712 So.2d 1037, 1039 (La. App. 4 Cir. 1998).  On the other 

hand, the statutory provision addressing the extinguishment of spousal support obligations appears to rely on 

the archaic definition of cohabitation but to modify it to approximate something like concubinage.  For 

example, “cohabiting in the manner of married persons” means “liv[ing] together in a sexual relationship of 

some permanence regardless of whether the cohabitants are prohibited from marrying.”
 
LSA-CC, art. 115, 

cmt. (e).    
4
 Thomas v. Thomas, 440 So.2d 879 (La. App. 2 Cir. 1983) (internal citations omitted).  The Court of 

Appeals has also held that concubinage cannot involve a same sex relationship, explaining that concubinage 

has traditionally been described and held to be a relationship in which a man and a woman, that is, two 

people capable of contracting marriage, are involved in an open, illicit sexual relationship approximating 

marriage.” Succession of Bacot, 502 So.2d 1118, 1129 (La. App. 4 Cir. 1987). 
5
See, e.g., Keller v. Keller, 220 So.2d 745, 750 (La. App. 1969) (“As it relates to the problem at hand, we 

simply state that concubines, although under certain disabilities in the interests of good morals, are not, ipso 

facto, prevented from asserting claims arising out of business transactions with their paramours which were 

independent of the concubinage or meretricious relationships; but the claimant must produce strict and 

conclusive proof before she can be afforded relief.”); Williams v. American Emp. Ins. Co., 110 So.2d 541, 

542 (LA 1959) (“Hudson commenced living in open concubinage with plaintiff. . . . As a basis for [her] 

demand [for workman‟s compensation on behalf of her child for Hudson‟s death] she asserts that the child 

resulted from her meretricious relationship with Herman Hudson.”). 
6
 In re Succession of Rhodes, 918 So.2d 626, 629 (La. App. 2 Cir. 2005). 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=560+So.+2d+629
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=560+So.+2d+629
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=502+So.+2d+1118
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concubinage relationship may not be enforced because it is meretricious.
7
   

 

2. General agreements to “share and share alike” within cohabiting/concubinage 

relationships in Louisiana 

 

A survey of legal databases and resources did not result in any cases where a court has 

enforced a general agreement between cohabiting individuals to “share and share alike” the 

assets acquired during the cohabiting relationship.  In Schwegmann, the Court of Appeals 

held that an alleged oral agreement to “share everything” was a universal partnership and 

thus unenforceable because it was not in writing, as was then required by Louisiana law.
8
  

Even if it had been in writing, “the alleged agreement was a meretricious one and therefore 

void.”
9
  The court explained that “where parties to a contract cohabit in a sexual 

relationship and their agreement to cohabit is part of the basis for the agreement between 

them, the agreement is unenforceable because it is an unlawful contract for meretricious 

services.”
10

 

 

As Louisiana law no longer requires that partnership contracts be in writing, the question 

of whether an oral agreement by cohabiting individuals to “share and share alike” is 

enforceable raises squarely the question of public policy.  The dicta in Schwegmann 

suggests that where a man and a woman are in a relationship of sexual content in which 

they live together as husband and wife in a state of affairs approximating marriage and 

where this relationship is the basis for their agreement to “share and share alike,” a court is 

likely to deem this a contract for meretricious services and refuse to recognize claims 

based on the agreement.  On the other hand, Louisiana law and public policy have changed 

in the years since Schwegmann; for example, the repeal of article 1481 of the Louisiana 

Civil Code means that gratuitous donations between unmarried cohabitants are no longer 

prohibited.
11

  It remains an open question whether agreements between cohabiting partners 

to “share and share alike” violates Louisiana public policy as it exists today.
12

   

 

 

                                                 
7
 Schwegmann v. Schwegmann, 441 So.2d 316, 324 (La. App. 5 Cir. 1983). 

8
 Id. at 321-22. Subsequent cases have referred to Schwegmann  in passing but have not addressed directly 

the issue of the enforceability of a general, verbal contract by unmarried cohabitants to “share everything” or 

“share and share alike.” See, e.g., Brown v. Brown, 459 So.2d 560 (La. Ct. App. 1 Cir. 1984); Succession of 

Payne v. Pigott, 459 So.2d 1231 (La. Ct. App. 1 Cir. 1984); see also 16 La. Civ. L. Treatise, Matrimonial 

Regimes § 8.3 (3d ed.). 
9
 Id. at 322.  

10
 Id. at 324. Likewise, a concubine “has no valid cause of action to recover in quantum meruit” for services 

that are “inextricably interwoven with the sexual relationship. Id. at 325.  On the other hand, the Court of 

Appeals has recognized the rights of cohabiting parties to property acquired during the relationship where the 

acquisition of joint property is part of a business venture that is independent of the concubinage. Le Doux v. 

Le Doux, 534 So. 2d 103 (La. App. 3 Cir. 1988).  Further, where a concubine can show conclusive proof 

“that her capital and industry, independent of the concubinage, contributed a full share to the acquisition of 

the property,” he or she can be declared a one-half owner of the property. Broadway v. Broadway, 417 So. 2d 

1272, 1275 (La. App. 1 Cir. 1982).   
11

 Catherine Augusta Mills, Comment: Implications of the Repeal of the Louisiana Civil Code Article 1481, 

48 La. L. Rev. 1201, 1203-1204 (1988). 
12

 See 16 La. Civ. L. Treatise, Matrimonial Regimes § 8.3 (3d ed.).  

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=441+So.+2d+316%2520at%2520324
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=441+So.+2d+316%2520at%2520324
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=441+So.+2d+316%2520at%2520324
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=534+So.+2d+103
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=534+So.+2d+103
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=417+So.+2d+1272%2520at%25201275
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=417+So.+2d+1272%2520at%25201275
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3. Whether an expectation of pecuniary gain from engaging in sex is the salient 

factor in the reluctance of Louisiana courts to enforce agreements between 

individuals in a cohabiting/concubinage relationship. 

 

Our research suggests that an expectation of pecuniary gain in return for engaging 

in sex is not necessarily the salient factor in courts‟ reluctance to enforce 

agreements between individuals in a cohabiting relationship.  As the Court of 

Appeals has recognized, concubinage or cohabitation in the manner of married 

persons “does not mean just acts of sexual intercourse.”
13

  Because the typical 

cohabitation arrangement “is something quite removed from prostitution or 

payment for sex,” the inquiry into whether an agreement violates public policy “has 

to center instead on the public policy concerns with respect to concubinage, an 

arrangement that usually involves, in the modern context, sharing much more than 

sex.”
14

 

The Louisiana courts‟ reluctance to enforce agreements between cohabiting individuals 

appears to be based on a public policy that aims to promote marriage and discourage 

cohabitation.  In Schwegmann, the Court of Appeals observed the State “has valid reason 

to discourage relationships which serve to erode the cornerstone of society, ie. the 

family.”
15

  It explained that the fact that “concubines have no implied contract or equitable 

liens that afford them any rights in the property of their paramours” protects values that, 

“although Victorian, . . . are imperative if we are to maintain our civilized society.”
16

  In an 

earlier case, the Court of Appeals noted that “the disabilities under which the law places 

persons who have lived in this condition [of concubinage] are for the maintenance of good 

morals, of public order, and for the preservation of the best interests of society.”
17

  

Likewise, Catherine Mills suggests that the Louisiana legislature‟s refusal to recognize 

agreements between cohabitants reflected a public policy of promoting marriage and state 

control over the family unit and that this policy continued after the 1987 repeal of statutory 

restrictions on donations between cohabiting partners.
18

   

 

These explanations suggest that the aim of restrictions on agreements within concubinage 

relationships is to place such relationships at a disadvantage in relation to state-sanctioned 

                                                 
13

 Almon v. Almon, 943 So.2d 1113, 1118 (La. App. 1 Cir. 2006). 
14

 See 16 La. Civ. L. Treatise, Matrimonial Regimes § 8.3 (3d ed.). 
15

 Schwegmann v. Schwegmann, 441 So. 2d 316, 324 (La. App. 5 Cir. 1983). 
16

 Id. at 324. In Schwegmann, the Court did not consider whether the plaintiff had engaged in sex with an 

expectation of pecuniary gain from her partner when it rejected her claim to compensation in quantum meruit 

for services rendered.  Rather, it found that she had no valid cause of action based on the domestic services 

she provided as companion, cook, and mother, because these services “were inextricably interwoven with the 

sexual relationship.” Id. at 325. 
17

 Purvis v. Purvis, 162 So. 239, 241 (La. App. 1935).   
18

 Catherine Augusta Mills, Comment: Implications of the Repeal of the Louisiana Civil Code Article 1481, 

48 La. L. Rev. 1201, 1203-1206 (1988). Mills cites cases such as Succession of Battiste, which viewed Civil 

Code article 1481 as necessary “to protect the moral fabric of society against those who would brazenly flout 

its standards” and Cole v. Lucas, which stated that “[t]he disabilities under which the law places persons who 

have lived in this condition [of concubinage], are created for the maintenance of good morals, of public 

order, and for the preservation of the best interests of society.” Id. at 1206 (citing Succession of Battiste, 145 

So.2d 668, 669 (La. App. 4 Cir. 1962) and Cole v. Lucas, 2 La. Ann. 946, 952 (La. 1847)). 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=441+So.+2d+316%2520at%2520324
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=162+So.+239
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marriage.  The public policy concern appears to be less about whether one of the 

cohabitants may expect a pecuniary gain in return for sex than about  the existence of a 

concubinous relationship, one of sexual content in which a man and woman live together 

as husband and wife in a state of affairs that approximates, but is not, marriage. 

 

 

Accompanying this memorandum, we enclose pdf versions of the following legal 

resources: 

- State v. Smith, 2011 WL 680151 (La. App. 3 Cir. 2011, Feb. 9, 2011). 

- In re Intrafamily Adoption of L.M.C., 39 So.3d 643(La. App. 5 Cir. 2010). 

- Oliver v Allstate Ins. Co., 991 So.2d 566 (La. App. 4 Cir. 2008). 

- Almon v. Almon, 943 So.2d 1113 (La. App. 1 Cir. 2006). 

- Succession of Rhodes, 918 So.2d 626(La. App. 2 Cir. 2005). 

- Booth v. Samuels, 712 So. 2d 1037, 1039 (La.App. 4 Cir. 1998). 

- Petty v. Petty, 560 So. 2d 629, 630-31 (La.App. 4 Cir. 1990). 

- Theriot v. Theriot, 546 So. 2d 589, 590 (La.App. 1 Cir. 1989). 

- Le Doux v. Le Doux, 534 So. 2d 103 (La.App. 3 Cir. 1988). 

- Succession of Bacot, 502 So. 2d 1118, 1129 (La.App. 4 Cir. 1987). 

- Schwegmann v. Schwegmann, 441 So. 2d 316, 324 (La.App. 5 Cir. 1983). 

- Lacour v. Theard, 439 So. 2d 1127, 1129 (La.App. 4 Cir. 1983).  

- Thomas v. Thomas, 440 So.2d 879 (La. App. 2 Cir. 1983). 

- Broadway v. Broadway, 417 So. 2d 1272, 1275 (La.App. 1 Cir. 1982). 

- Keller v. Keller, 220 So.2d 745, 750 (La. App. 1969). 

- Succession of Battiste, 145 So.2d 668, 669 (La. App. 4 Cir. 1962). 

- Williams v. American Emp. Ins. Co., 110 So.2d 541 (LA 1959). 

- Purvis v. Purvis, 162 So. 239, 241 (La.App. 1935). 

- Succession of Jahraus, 38 So. 417, 459-60 (La. 1905). 

- Cole v. Lucas, 2 La. Ann. 946, 952 (La. 1847). 

- 16 La. Civ. L. Treatise, Matrimonial Regimes § 8.3 (3d ed.). 

- Catherine Augusta Mills, Comment: Implications of the Repeal of the Louisiana 

Civil Code Article 1481, 48 La. L. Rev. 1201, 1206 (1988). 
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