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DECISION 
 
[1] This is a sexual harassment case brought under section 62(2) of the Human Rights Act 
1993 (‘the Act’).   

[2] The plaintiff first complained to the Human Rights Commission in November 2001.  
Subsequently the matter was referred to the Director of Human Rights Proceedings pursuant 
to section 84 of the Act for a decision as to whether or not he would provide the plaintiff with 
legal representation.  That decision was made pursuant to section 90(1)(c) of the Act on 20 
August 2002.  The claim was then filed in the Tribunal in June 2003.   

[3] It is clear that we have jurisdiction to deal with the matter.   

[4] Before the commencement of the substantive hearing today there have been a number of 
telephone conferences, some of which were attended by the defendant.  The Tribunal’s file 
shows that notice of the hearing was sent to the defendant at his address for service on 24 
February 2004.  We are satisfied that the documents have been served in a manner that 
complies with Regulation 3 of the Human Rights Regulations 1993.   

[5] We note these matters because there was no appearance by the defendant when the case 
was called.  We are, however, satisfied that the defendant’s failure to attend does not justify a 
decision to adjourn the hearing.   

[6] Mr Hesketh therefore opened his case and called the plaintiff and her partner to give 
their evidence.   
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[7] The evidence establishes that at the relevant time the defendant was a manager of the 
Mid North Motor Inn in Kaikohe (‘the motel’).  The plaintiff was employed at the motel for a 
period from March 2001 to September 2001.  Initially she was employed as a waitress, 
although after a very short period she was promoted to supervise the restaurant as a maitre d’.   

[8] Even when she first came into the motel enquiring about work, the defendant told her 
that she was “better to look at than some of the bush pigs around here”.  Within her earshot 
he also described her to another person as “tasty”.   

[9] Thereafter: 

[a] Nearly every night when the plaintiff worked at the motel the defendant would tell 
her that she “looked lovely tonight and always looks lovely”, and that “he looked 
forward to the nights she came in to work”; 

[b] The defendant would regularly comment on the plaintiff’s clothing (for example, 
describing a top she wore as “emphasising her body”) and saying things to the 
effect that he “couldn’t believe that she had had two kids”, and that he “liked 
standing behind her when she walked away”; 

[c] The defendant regularly looked at the plaintiff in a sexualised way, including 
looking at her breasts; 

[d] The defendant regularly followed the plaintiff around the workplace and would 
stand uncomfortably close to her; 

[e] The defendant persisted in touching the plaintiff’s hand and sliding his hand up 
and down her arm, despite being asked by her not to do so;  

[f] The defendant alleged that the plaintiff was being promiscuous with motel guests; 

[g] He asserted on one occasion that the plaintiff would prefer to have sex with him 
than another person (who was named); and 

[h] The defendant alleged that during 2001 the plaintiff had become pregnant as a 
result of sexual intercourse with someone other than her husband.   

[10] Arising out of these behaviours the plaintiff was constantly annoyed and angry at work, 
and was always on her guard around the defendant.  Within a few weeks of starting work at 
the motel she developed trouble sleeping, and over time she became depressed and had to 
have time off for stress.   

[11] It was the plainitff’s evidence that she felt humiliated and embarrassed when in her 
community, because of the rumours that had circulated about her alleged promiscuity at work.  
She ultimately ended her employment at the motel in about October 2001, when she reached a 
point at which she could no longer cope with the sexual harassment that she was suffering 
from the defendant.   

[12] We accept that these matters amount to detriment suffered by the plaintiff in the course 
of her employment: Read v Mitchell (1999) 5 HRNZ 527.  It is also relevant to note that one 
reason that the plaintiff stayed at the motel for as long as she did in these circumstances was 
that work is particularly difficult to find in the Kaikohe area.   
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[13] On the other hand, Mr Hesketh properly acknowledged that the plaintiff has now come 
to terms with what occurred in 2001, and she does not suffer from any long-term or ongoing 
effects. 

[14] We find that each of the elements of section 62(2) of the Act have been established.   

[15] There will therefore be a declaration pursuant to section 92I(3)(a) of the Act that the 
defendant has subjected the plaintiff to sexual harassment in the respects identified at 
paragraphs 8 and 9 above. There will also be an order pursuant to s.92I(3)(b) of the Act 
restraining the defendant from engaging in any conduct amounting to sexual harassment 
contrary to section 62 of the Act in future.   

[16] The plaintiff also sought damages pursuant to sections 92I(3)(c) and 92M(1)(c) of the 
Act for humiliation, loss of dignity and injury to her feelings.   

[17] Mr Hesketh referred to several authorities in which awards have been made in this part 
of the Tribunal’s jurisdiction, including Proceedings Commissioner v Parfitt (CRT Decision 
13/00, 30 June 2000); Proceedings Commissioner v H (1996) 3 HRNZ 239; Proceedings 
Commissioner v Woodward & Carlyon Holdings (CRT Decision 8/98, 22 May 1998); 
Carlyon Holdings v Proceedings Commissioner (Unreported Auckland High Court AP 
104/98, 12 October 1998 per Potter, J); Laursen v Proceedings Commissioner (1998) 5 
HRNZ 18; Read v Mitchell (1999) 5 HRNZ 637 and Proceedings Commissioner v Read & 
Wayby Telecommunications (CRT Decision 17/01, 26 July 2001).  There was also reference 
to the Tribunal’s decisions in Director of Proceedings v Cropp (HRRT Decision 1/03, 7 
January 2003) and in Sinclair v Chettri (HRRT Decision 17/03, 26 May 2003).   

[18] In Laursen v the Proceedings Commissioner (supra) Gallen ACJ recorded concern that 
awards in the Tribunal in the area of sexual harassment appeared to be low and out of step 
with similar awards in other relevant jurisdictions.  We agree with Mr Hesketh that the time 
for a systematic survey and, if necessary, recalibration of awards in the Tribunal is long 
overdue.  Mr Hesketh accepted, however, that it is not really appropriate to engage in that 
exercise where the defendant has not appeared and the case is dealt with as a formal proof.   

[19] A factor which tends to increase what should be awarded in this case is that the 
harassment occurred repeatedly over a six or seven month period.  There is no doubt that the 
defendant’s behaviour was most unwelcome to the plaintiff, and that as a result the plaintiff 
worked in a very unpleasant and demeaning environment.  On the other hand, there is no 
evidence of any direct request for sexual favours, and the only evidence of physical contact 
was limited to touching of the plaintiff’s hand and arm.  In the circumstances we think the 
appropriate response to the evidence (that is, the sum of money that is required to compensate 
the plaintiff in this case for the humiliation, loss of dignity and injury to feelings she has 
suffered as a result of the defendant’s behaviour) is $5,000.   

[20] In addition, we award costs to the complainant pursuant to section 92L of the Act in the 
sum of $2,000 (the sum is intended to include all costs in respect of the preparatory steps, the 
costs of preparing for and attending the substantive hearing  and all disbursements). 
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[21] Finally, the plaintiff sought an order pursuant to section 92I(3)(h) of the Act to the 
effect that the sums we have awarded should carry interest from 15 March 2004 at the rate for 
the time being prescribed by section 87 of the Judicature Act 1908.  It may be that a specific 
order is not required if that is the effect of the Judicature Act in any event.  However for the 
avoidance of any doubt we confirm that the amounts we have awarded to the plaintiff will 
carry interest from 15 March 2004 at the rate for the time being prescribed by the Judicature 
Act 1908. 
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