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MEMORANDUM 
 

To: Redacted 
From: Maithili Pradhan and Naureen Shameem, Women and Justice Fellows, Avon 

Global Center for Women and Justice 
CC: Elizabeth Brundige, Executive Director, Avon Global Center for Women and 

Justice 
Date: September 12, 2013 
Re:  Assessing the Impact of Mandatory Minimum Sentences on Sexual Offences in 

Tanzania 

 
 
Over the past few decades, countries around the world have increasingly begun to 
recognize and respond to the grave problem of violence against women, especially sexual 
violence against women and girls.  This response has taken the form of legislative 
changes, stronger implementation of laws addressing these issues, awareness campaigns, 
and ratification of various international treaties guaranteeing protections to women, 
amongst other developments.  One of the most widely used legislative tools to address 
sexual violence is the adoption of mandatory minimum sentences for sexual offences.  
Some countries have enacted laws imposing blanket high penalties for sexual offences 
and leaving little to no discretion to the courts, while others have enacted more nuanced 
penalties that allow for mitigating and aggravating factors.1   
 
With the goal of assessing the impact of mandatory minimum sentences for sexual 
offences in Tanzania, this memorandum provides a comparative study with a small 
sample of jurisdictions – including Canada, Kenya, Lesotho, Zambia, South Africa and 
Tanzania - to showcase how different countries have utilized mandatory minimum 
sentences to address sexual offences.  It also explores whether imposing mandatory 
minimums has resulted in a reduction of the commission of the sexual offences they 
target. 
 
 
Tanzania 
 

																																																								
1 See e.g. JILL THOMPSON, FELLY NKEWTO SIMMONDS, POPULATION COUNCIL, RAPE SENTENCING STUDY: 
A REVIEW OF STATUTORY SENTENCING PROVISIONS FOR RAPE, DEFILEMENT, AND SEXUAL ASSAULT IN 

EAST, CENTRAL, AND SOUTHERN AFRICA, 11-14 (2012), available at 
http://www.popcouncil.org/pdfs/2012RH_RapeSentencingStudy.pdf [hereinafter RAPE SENTENCING 

STUDY]. This 2012 study by the Population Council contains helpful tables setting forth the current 
sentences for rape, defilement, and sexual or indecent assault in twelve countries: Botswana, Ethiopia, 
Kenya, Lesotho, Namibia, Malawi, Rwanda, South Africa, Tanzania, Uganda, Zambia, and Zimbabwe. 
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Tanzania has imposed relatively high mandatory minimum sentences for several sexual 
offences; along with Zambia, its minimum sentences are amongst the highest of countries 
surveyed. Penalties of 30 years or life imprisonment apply to such offences as rape, gang 
rape2, attempted rape3, sodomy and bestiality4, and incest by a woman5.  The statutory 
framework for the offence of rape targets recidivism, but for other sexual offences, 
mandatory minimum penalties do not increase with the second offence. The Act also 
mandates compensation to victims of sexual offences. 
 
 
Tanzania: Offences and Mandatory Minimum and Maximum Penalties for Sexual 
Offences6 
 
Offence Penal Code as 

amended by 
Sexual Offences 
Special 
Provisions Act 
of 1998  

Mandatory Minimum 
Penalty 

Maximum Penalty 

Rape § 131 Against victim age 0-18: 
imprisonment for 1st 
offence, 12 years and 
corporal punishment for 
2nd offence, life 
imprisonment for 3rd 
offence and recidivism 
Against victim age 19+: 
30 years, corporal 
punishment, and fine 

 

Gang Rape § 131A Life imprisonment  
Attempted Rape § 132 30 years with or without 

corporal punishment 
10 years if rape attempt is 
based on false 
representations or deceit 
for purposes of obtaining 
consent 

Life imprisonment 

Defilement of 
wife under the 
age of 15 

§ 138 (1) 10 years  

Guardian 
allowing 

§ 138 (2) 10 years  

																																																								
2 Tanzania Sexual Offences Special Provisions Act (1998) § 6. 
3 Id., § 8. 
4 Id., § 16.  
5 Id., § 20. 
6 Information derived from Tanzania Sexual Offences Special Provisions Act (1998).  



3	
	

defilement of 
child under the 
age of 15 by her 
husband 
Third party 
procurement for 
defilement of 
child under the 
age of 15 by her 
husband 

§ 138 (3) 10 years  

Gross indecency § 138A 1 year 5 years 
Sexual 
exploitation of 
children 

§ 138B 5 years 20 years 

Grave sexual 
abuses 

§ 138 (1) Against victim age 0-15: 
20 years 
Against victim age 15+: 
15 years 

Age 0-15: 30 years 
and pay 
compensation 
Age 15+: 30 years 
with corporal 
punishment 

Procuration for 
prostitution 

§ 139 10 years 20 years and fine 

Trafficking in 
persons 

§ 139A 20 years 30 years and fine 

Sodomy and 
bestiality 

§ 154 (1) Against victim age 0-10: 
Life imprisonment 
Age 10+: 30 years 

Life imprisonment 

Incest by 
woman 

§ 160 Against victim age 0-10: 
30 years 

Life imprisonment 

 
The Tanzania Sexual Offences Special Provisions Act 1998 does not incorporate 
aggravating factors into its framework.  While this framework is relatively 
straightforward to administer, it limits flexibility based on the specific circumstances of 
the case.  Tanzania’s Minimum Sentences Act 1972, however, appears to grant courts 
substantial discretion to deviate from minimum sentences in the case of first offenders.  
In these circumstances, the court may proceed “as if this Act had not been enacted” if, 
given all the circumstances of the case, it would be “just and equitable to do so.”7 
 
 
Canada 
 

																																																								
7 Tanzania Sexual Offences Special Provisions Act (1998), § 6. 
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As of 2006, Canada’s mandatory minimum sentences applicable to sexual offences were 
limited to cases involving sexual offences against children.8  Since then, Canada has also 
implemented mandatory minimum sentences for a variety of other sexual offences 
against children as well as adults.  These mandatory sentences apply to a range of 
offences, including sexual assault, child pornography, procuring sexual activity for a 
child, and others.9 Canadian Prime Minister Stephen Harper has announced that the 
government will propose new legislation in fall 2013 targeting child pornography and 
sexual assault of a child, with more expansive minimum and maximum sentences.10 
   
 
Canada: Mandatory Minimum and Maximum Penalties for Sexual Offences11 
 

Offence Criminal 
Code 

Section 

Maximum Penalty Mandatory Minimum 
Penalty 

On 
Summary 
Conviction 

On 
Indictment

On 
Summary 
Conviction 

On 
Indictment

Incest against a 
person under 
16 years of age 
(indictable 
offence) 

155 n/a 14 years n/a 5 years 

Providing 
sexually explicit 
material to a 
child 
(hybrid offence) 

171.1 6 months 2 years 30 days 90 days 

Internet luring 
(hybrid offence) 

172.1 18 months 10 years 90 days 1 year 

Agreeing/making 
arrangements 
with another 
person, 
via telecommuni
cation, to commit 

172.2 18 months 10 years 90 days 1 year 

																																																								
8 Wade Riordan Raaflaub, LAW AND GOVERNMENT DIVISION, PARLIAMENT OF CANADA, Mandatory 
Minimum Sentences (2006), available at http://www.parl.gc.ca/Content/LOP/researchpublications/prb0553-
e.htm.  
9	Canada Department of Justice, Backgrounder - Safe Streets and Communities Act: Better Protection for 
Children and Youth from Sexual Predators, http://www.justice.gc.ca/eng/news-nouv/nr-
cp/2012/doc_32778.html (last updated June 2013) (last visited July 31, 2013) [hereinafter Backgrounder – 
Safe Streets and Communities Act].	
10 Tobi Cohen, Law Would Crack Down on Child Predators, The Province, August 30, 2013, 
http://www.theprovince.com/news/would+crack+down+child+predators/8852238/story.html (last visited 
September 3, 2013).  
11 Information derived from Safe Streets and Communities Act (S.C. 2012, c. 1). See also Backgrounder - 
Safe Streets and Communities Act. 
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a sexual offence 
against a child 
(hybrid offence)   
Exposure 173(2) 6 months 2 years 30 days 90 days 
Sexual assault, 
against a young 
person under 16 
years of age 
(hybrid offence) 

271 18 months 10 years 90 days 1 year 

Sexual assault 
with a weapon 
against a young 
person under 16 
years of age 
(indictable 
offence) 
Note: there is a 
mandatory 
minimum 
penalty for this 
offence if a 
firearm is used (4 
years) or if a 
restricted or 
prohibited 
firearm is used in 
connection with 
organized crime 
(5 years for the 
first offence; 7 
years for second 
or subsequent 
offence). 

272 n/a 14 years n/a 5 years 

Aggravated 
sexual assault 
against a young 
person under 
16 years of age 
(indictable 
offence) 
Note: there is a 
mandatory 
minimum 
penalty for this 
offence if a 
firearm is used (4 

273 n/a life 
imprison-

ment 

n/a 5 years 



6	
	

years) or if a 
restricted or 
prohibited 
firearm is used in 
connection with 
organized crime 
(5 years for the 
first offence; 7 
years for second 
or subsequent 
offence). 
Sexual 
interference 
(hybrid offence) 

151 18 months 10 years 90 days 1 year 

Invitation to 
sexual touching 
(hybrid offence) 

152 18 months 10 years 90 days 1 year 

Sexual 
exploitation 

153 18 months 10 years 90 days 1 year 

Bestiality in the 
presence of or 
involving a child 

160(3) 2 years less 
a day 

10 years 6 months 1 year 

Making child 
pornography 

163.1(2) 2 years less 
a day 

10 years 6 months 1 year 

Distributing 
child 
pornography 

163.1(3) 2 years less 
a day 

10 years 6 months 1 year 

Possession of 
child 
pornography 

163.1(4) 18 months 5 years 90 days 6 months 

Accessing child 
pornography 
(hybrid offence) 

163.1(4.1) 18 months 5 years 90 days 6 months 

Parent/guardian 
procuring sexual 
activity where 
victim is under 
16 (indictable 
offence) 

170(a) n/a 10 years n/a 1 year 

Parent/guardian 
procuring sexual 
activity where 
victim is 16-17 
(indictable 
offence) 

170(b) n/a 5 years n/a 6 months 

Householder 171(b) n/a 2 years n/a 90 days 



7	
	

permitting sexual 
activity where 
victim is 16-17 
(indictable 
offence) 
 
A study undertaken by the Canadian Parliamentary Information and Research Service’s 
Law and Government Division in 2006 postulated that mandatory minimum sentences 
might reduce the commission of the offences they address “by rendering a convicted 
person unable to commit further offences while incarcerated.”12  However, the study 
noted that measuring the impact of such sentences is extremely difficult.13  
 
The Canadian Criminal Justice Association presented a brief arguing against the adoption 
of mandatory minimum sentences after the introduction of Bill C-54 – Protecting 
Children from Sexual Offences.14  The Association argued that an “analysis of research 
and evidence continues to find that the introduction of mandatory minimum penalties has 
little to no deterrent effect and serves only to increase the number of persons held in 
prisons and correctional facilities.”15  Moreover, the Association argued that applying 
homogenous penalties to non-homogenous offenders and circumstances and removing 
judicial discretion ignores the possibility that such penalties may in some cases be unjust 
or inutile for rehabilitation purposes.16  	
 
The subsequent adoption of many new mandatory minimum sentences for sexual 
offences indicate that despite these concerns, the Canadian government has found it 
useful to implement mandatory minimums for sexual offences.  As one scholarly article 
suggests, this may be related to the political heft that such mandatory sentences carry, 
despite the research suggesting that they fail to effectively deter the crimes they target.  
Supporting these sentences may increase political capital where the politician can point to 
support of mandatory minimums as a concrete step toward fighting crime, making these 
forms of mandatory sentences attractive to politicians.17   
 
 
Kenya 
 
The Sexual Offences Act of 2006 imposes mandatory minimum sentences on a number 
of sexual offences, including rape, defilement, sexual assault, gang rape, and indecent 

																																																								
12 Riordan Raaflaub, supra note 8.  
13 Id. 
14	CANADIAN CRIMINAL JUSTICE ASSOCIATION, Brief to the Standing Committee on Justice and Human 
Rights on Bill C-54, House of Commons 40th Parliament, 4th Session (2011), available at http://www.ccja-
acjp.ca/en/c54en.html.  Bill C-54 did not become law, but mandatory sentencing provisions were later re-
introduced as part of the Safe Streets and Communities Act (2012). 
15 Id. 
16 Id. 
17 See Anthony N. Doob and Carla Cesaroni, The Political Attractiveness of Mandatory Minimum 
Sentences, 39 OSGOODE HALL L.J. 287, 293 (2001). 
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acts.18  The table below enumerates the mandatory penalties for some of the gravest 
sexual offences as provided for in the Sexual Offences Act of 2006. 
 
 
Kenya: Mandatory Minimum and Maximum Penalties for Sexual Offences19 
 
Offence Sexual 

Offences Act 
No. 3 of 2006 

Mandatory 
Minimum 
Penalty 

Maximum Penalty 

Rape § 3 10 years Life imprisonment 
Attempted Rape § 4 5 years Life imprisonment 
Sexual Assault § 5 10 years Life imprisonment 
Compelled or Induced 
Sexual Acts 

§ 6 5 years  

Acts which cause 
penetration or indecent 
acts committed within the 
view of a family member, 
child or person with 
mental disabilities. 

§ 7 10 years  

Defilement § 8 Age 0-11: Life 
Imprisonment 
Age 12-15: 20 
years  
Age 16-18: 15 
years  

 

Attempted Defilement § 9 10 years  
Gang Rape § 10 15 years Life imprisonment 
Indecent act with child or 
adult 

§ 11 Age 0-18: 10 
years 
Adult: 5 years  

 

Promotion of sexual 
offences with a child 

§ 12 5 years  

Child trafficking § 13 10 years  
Child sex tourism § 14 10 years  
Benefiting from child 
prostitution 

§ 15 10 years  

Child pornography § 16 1st offence: 6 
years 
Subsequent 
offences: 7 years 

 

																																																								
18 Sexual Offences Act, No. 3 (2006), KENYA GAZETTE SUPPLEMENT NO. 52, §§ 3-18, 24. See also RAPE 

SENTENCING STUDY, supra note 1, at 22. 
19 Information derived from Sexual Offences Act, No. 3 (2006), KENYA GAZETTE SUPPLEMENT NO. 52, §§ 
3-18. 
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Exploitation of prostitution § 17 5 years  
Trafficking for sexual 
exploitation 

§ 18 15 years  

 
A 2010 study of achieving justice for sexual offences in Kenya found that, instead of 
providing an easily applicable punishment and deterrent, these mandatory minimum 
sentences can result in depriving a victim of justice.20 Interviewees suggested that judges 
did not always adhere to minimum sentences for sexual offences, lacking appropriate 
guidance.   
 
 
Lesotho 
 
Lesotho provides for mandatory minimum sentences based on whether the offence is a 
first or second (or subsequent) offence as well as on the type of the offence, targeting 
recidivism.21 
 
Lesotho: Offences and Mandatory Minimum Penalties for Sexual Offences22 
 
Offence Sexual 

Offences Act, 
2003 

Minimum 
Penalty for 
First Offence 

Sexual 
Offences 
Act, 2003 

Minimum 
Penalty for 
Second or 
Subsequent 
Offence 
 

Sexual offence 
conducted under 
coercive actions 
not included in 
§ 2 of the Act 

§ 32(a) 8 years   

Offence 
committed 
under coercive 
circumstances 
enumerated in § 
2 of the Act  

  § 32(b) 10 years – apart 
from coercion by 
threat of bodily 
or other harm 
 
20 years – 
coercion apart 
from threats, 
deception and 
misrepresentation

																																																								
20 See ACORD INTERNATIONAL, PURSUING JUSTICE FOR SEXUAL AND GENDER BASED VIOLENCE IN 

KENYA, 44 (2010), available at http://www.acordinternational.org/silo/files/pursuing-justice-for-sexual-
and-gender-based-violence-in-kenya.pdf [hereinafter PURSUING JUSTICE FOR SEXUAL AND GENDER BASED 

VIOLENCE IN KENYA]. 
21	Lesotho Sexual Offences Act of 2003.	
22 Information derived from the Lesotho Sexual Offences Act of 2003.	
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Unlawful sexual 
act described in 
§ 3 and 
conducted under 
coercive threats 
referred to in § 2 
of the Act 

§ 32(a) 10 years   

Unlawful sexual 
act where the 
convicted 
person was 
infected with 
HIV or another 
life threatening 
disease at the 
time of the 
offence but did 
not at that time 
know or have a 
reasonable 
suspicion of 
being infected 

§ 32(a) 10 years § 32(b) Life 
imprisonment 

Offence of 
persistent sexual 
abuse of a child 

§ 32(a) 15 years § 32(b) Life 
imprisonment 

Sexual offences 
against a child; 
commercial 
sexual 
exploitation of a 
child; sexual 
offences against 
disabled persons 
committed by a 
person of age 18 
or above 

§ 32(a) 10 years § 32(b) Life 
imprisonment 

Exposure   § 32(b) 5 years 
 
However, as in Namibia and South Africa, judges in Lesotho retain a measure of 
discretion in sentencing in sexual offences via the inclusion of language in the relevant 
statute allowing compelling or extenuating circumstances to justify a lighter sentence 
than the statutory minimum.  The Sexual Offences Act 2003 states that minimum 
sentences under § 32 shall apply “unless extenuating circumstances or the proper 
consideration of the individual circumstances of the accused” dictate otherwise.23  

																																																								
23 Lesotho Sexual Offences Act of 2003, § 31(1). 
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Extenuating circumstances are not defined in the statute, allowing for significant judicial 
discretion in sentencing. 
 
 
Zambia 
 
Zambia has introduced mandatory minimum and maximum sentences for sexual offences 
through 2005 and 2011 amendments to its Penal Code.24  Along with Tanzania, its 
minimum sentences are amongst the highest of the countries surveyed.  Aggravating 
factors are not incorporated into Zambia’s statutory minimum and maximum sentencing 
framework.  
 
Zambia: Offences and Mandatory Minimum and Maximum Penalties for Sexual 
Offences25 
 
Offence Penal Code  Mandatory 

Minimum Penalty 
Maximum Penalty 

Sexual Harassment § 137A 
(Amendment Act 15 
of 2005) 

3 years 15 years 

Defilement § 138 (1) 
(Amendment Act 15 
of 2005) 

15 years Life imprisonment 

Procuration of child 
for sexual 
exploitation 

§ 140 (Amendment 
Act 15 of 2005) 

20 years Life imprisonment 

Trafficking in 
children 

§ 143 (Amendment 
Act 15 of 2005) 

20 years  

Harmful cultural 
practices (e.g. 
FGM) 

§ 157 (1) 
(Amendment Act 15 
of 2005) 

15 years Life imprisonment 

Rape § 133 (Amendment 
Act 2 of 2011) 

15 years Life imprisonment 

Attempted rape § 133 (Amendment 
Act 2 of 2011) 

14 years  

 
The subordinate courts have no jurisdiction to impose the statutorily prescribed 
mandatory minimum sentences, which can result in problematic delays in sentencing. In 
2011, 48 prisoners petitioned the High Court arguing their continued detention prior to 
sentencing (for up to eight years) was in violation of their constitutional right to speedy 

																																																								
24	Penal Code (Amendment) Act 15 of 2005, Supp. to Rep. of Zambia Govt. Gazette (Acts) of October 7, 
2005, and Penal Code (Amendment) Act 2 of 2011. 	
25 Information derived from Penal Code (Amendment) Act 15 of 2005, Supp. to Rep. of Zambia Govt. 
Gazette (Acts) of October 7, 2005, and Penal Code (Amendment) Act 2 of 2011.  
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trial, and that the conditions of their detention subjected them to inhuman and degrading 
treatment.26 
 
 
South Africa 
 
Section 51 of the South African Criminal Law Amendment Act 105 of 1997 (as amended 
by the Criminal Law (Sentencing) Act 38 of 2007) creates mandatory minimum 
sentences for certain serious offences, including sexual offences like rape and sexual 
exploitation of children.27 
 
South Africa: Offences and Mandatory Minimum Penalties for Sexual Offences28 
 
Offence Criminal Law 

Amendment Act 
1997 

Mandatory 
Minimum Penalty 

Maximum Penalty 

Rape29 § 51(2)(b) 10 years – first 
offence 
 
15 years – second 
offence 
 
20 years – third or 
subsequent offence 

 

Rape and compelled 
rape with 
aggravating 
circumstances: 
multiple acts of 
rape, multiple 
perpetrators, 
knowingly HIV-
infected perpetrator 
 

§ 51(1) Life imprisonment  

Rape of victim 
under the age of 16 

§ 51(1) Life imprisonment  

Rape of a physically 
or mentally disabled 

§ 51(1) Life imprisonment  

																																																								
26 Richard Lee, Zambian Prisoners Demand Sentencing, Open Society Initiative for Southern Africa, 
September 1, 2011, http://www.osisa.org/law/zambia/zambian-prisoners-demand-sentencing (last accessed 
September 3, 2013).	
27	Criminal Law Amendment Act 105 of 1997 as amended by Criminal Law (Sentencing) Act 38 of 2007.	
28 Information derived from Criminal Law Amendment Act 105 of 1997 as amended by Criminal Law 
(Sentencing) Act 38 of 2007. 
29 All penetrative forms of sexual assault are defined as rape. Mandatory minimum sentences for rape are 
not applicable to offenders under 16 years of age. 	
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individual 
Rape involving 
infliction of 
grievous bodily 
harm 

§ 51(1) Life imprisonment  

Rape and compelled 
rape where the 
accused knows the 
person committing 
the rape has HIV or 
AIDS 

§ 51(1) Life imprisonment  

Indecent assault of a 
child under 16 years 
with bodily harm 

§ 51(2)(b) 10 years – first 
offence 
 
15 years – second 
offence 
 
20 years – third or 
subsequent offence 

 

 
Mandatory minimum sentences in South Africa are subject to an exception that imparts 
greater discretion to judges.  Judges are empowered by § 51(3)(a) of the Act to depart 
from prescribed minimum sentences in “substantial and compelling circumstances.”30 
The term is not statutorily defined and was not previously found in South African law, 
appearing to have been borrowed from modern United States sentencing practice.31  Thus 
the courts have interpreted “substantial and compelling circumstances”; the seminal 
judgment is S v Malgas.32  In Malgas, the Supreme Court of Appeals ruled the court 
should weigh all considerations that would traditionally be relevant to sentencing in the 
process of determining whether a departure from minimum sentences is appropriate; as 
such, “substantial and compelling circumstances” may arise from a number of factors 
considered together, none of which must be individually exceptional.33  The court should 
have regard to its sense of unease with the prescribed sentence, and where the unease is 
such as to be convinced that the prescribed sentence would amount to an injustice, an 
alternative sentence should be imposed.34  Lower courts have interpreted Malgas to allow 
judges to retain significant discretion in sentencing, and as the decision did not specify 

																																																								
30 Criminal Law Amendment Act 105 of 1997 as amended by Criminal Law (Sentencing) Act 38 of 2007, § 
51(3)(a). “If any court referred to in § (1) or (2) is satisfied that substantial and compelling circumstances 
exist which justify the imposition of a lesser sentence than the sentence prescribed in those subsections, it 
shall enter those circumstances on the record of the proceedings and may thereupon impose such lesser 
sentence.” 
31 Dirk Van Zyl Smit, Mandatory Minimum Sentence and Departures from them in Substantial and 
Compelling Circumstances, 15 SOUTH AFRICAN JOURNAL ON HUMAN RIGHTS 270 (1999), 271. The 
existence of 'substantial and compelling circumstances' is a requirement for departures from the 
presumptive sentences contained in the Minnesota Sentencing Guidelines. 
32 S v Malgas 2001 (2) SA 1222 (A) at 1234-25 (S. Aft.). 
33 Id., para 9-10. 
34 Id., para 22.  
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the degree of departure from mandatory minimum permitted, in practice judges deviate 
from it to varying degrees, overall increasing sentence disparity.35  
 
Much of the academic literature critiques the substantial and compelling circumstances 
exception in practice, criticizing South Africa’s lack of specific sentencing guidelines, 
and arguing that courts apply the provision unevenly and inappropriately, and frequently 
impose sentences well below the statutory minimum.36 There are concerns that the 
paradoxically broad discretion given judges by this exception allows for harmful cultural 
biases to enter into sentencing, undermining the intent of sexual offences legislation.  
 
With respect to rape, for instance, judges have regularly departed from mandatory 
minimum sentences. One article notes that only 17.7% of offenders receive the 
mandatory minimum sentence of life in prison in Part I rape cases.37 In a series of 
troubling decisions, the victim’s non-virginity was held to constitute substantial and 
compelling circumstances38, and the Supreme Court of Appeals chose not to impose a life 
sentence on a father who raped his daughter, stating that he did not pose a threat to the 
public.39 In 2005, the Western Cape Consortium on Violence against Women analyzed a 
number of recent cases and found that, in their opinion, the following factors were 
regularly and unfairly used to justify lesser sentences: the previous sexual history of the 
complainant, an accused’s use of intoxicating substances prior to the assault, a lack of 
‘excessive force’ used to perpetrate the rape, an apparent lack of physical harm to the 
complainant and apparent lack of psychological harm to the complainant, and any 
relationship between the accused and complainant prior to the offence.40   
 
The influence of societal bias on sentencing was clearly highlighted in a case where the 
court cited the defendant’s chauvinism itself as constituting a substantial and compelling 
circumstance to justify a lesser sentence.  In S v Mwamvu, the court ruled that the prime 
objective of the accused, who had held his ex-wife hostage and raped her eight times, was 
not to do harm but to subjugate her to his will and persuade her to return to him, “a 
consequence of male chauvinism, perhaps associated with traditional customary 
practices.”41  The court found that this chauvinism explained his behavior and, 
surprisingly, acted as a mitigating factor.   

																																																								
35 RON PASCHKE AND HEATHER SHERWIN, SA LAW COMMISSION, QUANTITATIVE RESEARCH REPORT ON 

SENTENCING 10-11, 55 (2000).    
36 RAPE SENTENCING STUDY, supra note 1, at 15. See also Julia Sloth-Nielsen and Louise Ehlers, A Pyrrhic 
Victory? Mandatory and Minimum Sentences in South Africa (Inst. For Sec. Studies Occasional Paper 111, 
2005 [hereinafter Pyrrhic Victory]; Stephan Terblanche, Mandatory Sentencing in South Africa: Lessons 
for Australia?, 41 (3) Australian and New Zealand J. Crim. 402 (2008); Kristina Scurry Baehr, Mandatory 
Minimums Making Minimal Difference: Ten Years of Sentencing Sex Offenders in South Africa, 20 YALE J. 
L. & FEMINISM 213, 229-32 (2008-2009); Stephen Terblanche, Mandatory and Minimum Sentences: 
Considering s. 51 of the Criminal Law Amendment Act 1997, 2003 ACTA JURIDICA 194 (2003). 
37 Baehr, supra note 36, at 233.  
38	Baehr, supra note 36, at 235 (citing S v Mahomotsa 2002 (2) SACR 435 (SCA)).	
39 Id., at 234 (citing S v Abrahams 2002 (1) SACR 116 (SCA) at 126 (S. Aft.)). 
40 Pyrrhic Victory, supra note 36, at 13 (citing S v Mahomotsa 2002 (2) SACR 435 (SCA), S v Njikelana 
2003 (2) SACR 166 (C), S v G 2004 (2) SACR 296 (W), S v Shongwe 1999 JDR 0473 (O) and S v 
Abrahams  2002 (1) SACR 116 (SCA)). 
41 Baehr, supra note 36 (citing S v Mvamvu (case 350/2003 (SCA)) (S. Afr.) at 12). 
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The Consortium proposed that in light of these examples of judicial bias disadvantaging 
women in sexual offence claims, that legislative mandatory interpretative guidelines 
should be developed in light of the Constitution and international obligations to protect 
the rights and dignity of women.42   In response to this and other protests by civil society 
organizations regarding application of the substantial and compelling test, Parliament 
passed legislation in 2007 prohibiting judges from relying on the victim’s apparent lack 
of physical injury, the previous relationship between the defendant and complainant, the 
victim’s sexual history, and the defendant’s cultural or religious beliefs about rape.43   
 
 
Discussion 
 
Of the countries examined above, Canada falls on the lower end of the spectrum of 
mandatory minimum penalties with minimums ranging from 1-5 years, although 
proposed legislation that the government plans to introduce later this year may lead to an 
increase.  Many countries now choose to address sexual violence by turning to the tool of 
mandatory minimum sentences.  South Africa, Tanzania, and Kenya, for example, have 
minimum sentences beginning at 10 years, and mandate a minimum sentence of life 
imprisonment for certain serious crimes.   
 
The adoption of these types of sentences by so many countries over the past couple of 
decades indicates a desire to address the endemic occurrence of sexual violence.  
Moreover, the fact that politicians point to such efforts in order to increase their political 
capital speaks of an encouraging larger social concern regarding gender based violence, 
and a growing consensus that it should be publicly sanctioned.  A number of goals have 
influenced sentencing reforms around the world, and in 1997 the South African Law 
Reform Commission advanced a number of goals for mandatory minimum sentencing.44  
These included retribution, such that the punishment should fit the severity of the crime; 
incapacitation, ensuring the incapacitation of serious offenders to protect the community; 
reduction of unwarranted disparity in sentencing; and inducement of cooperation, where 
mandatory minimums might help induce offenders to cooperate with authorities.45  
Furthermore, establishing mandatory minimum sentences allows the legislation to 
differentiate between different levels of gravity of offences, as well as clearly setting out 
aggravating and mitigating factors.46   
 
From a women’s rights perspective, many lobbyists and victim groups have supported 
minimum sentencing.  They argue that the goal is to call attention to the severity of 
certain sexual offences and to sensitize courts on the seriousness of rape and other forms 

																																																								
42 Pyrrhic Victory, supra note 36, at 13. 
43 Criminal Law (Sentencing) Amendment Act of 2007 § 1(3)(aA).	
44 South African Law Commission, (Project 82) Sentencing, Mandatory minimum sentences, Issue Paper 
11, 1997. 
45 Id., at para 3.33.  
46 Scurry Baehr, supra note 36, at 240.  
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of sexual assault.47  In several countries including South Africa, the broad aim of raising 
sentences for sexual violence appears to have been met.48  
 
Where women’s rights activists aim to eliminate deep-rooted social attitudes that create 
an environment that fosters sexual offences and impunity for such offences, they may 
also support mandatory minimum sentencing on account of the “expressive function”49 of 
law.  Some academics argue that law, and especially criminal law, has an important 
expressive function, communicating normative judgments and shaping the social 
meaning of particular behaviors.50  One scholarly article argues that changing the law can 
help shift social norms and ultimately affect behavior by delegitimizing certain conduct 
and leading individuals to conform their behavior to the perceived negative judgments of 
others.51  It is possible that adoption of strict mandatory minimum sentencing regimes 
might bring about this social effect with regard to sexual offences. 
 
However, the deterrent effect of imposing mandatory minimum sentences is uncertain.  In 
fact, several scholars have argued that having mandatory minimum sentences for serious 
crimes does little to actually address the occurrence of those crimes.52  Writing from an 
international perspective, Tonry states:  
 

The evidence is clear and weighty, that enactment of mandatory penalty laws has 
either no deterrent effect or modest deterrent effect that soon wastes away. 
Equally clear and consistent are findings that mandatory minimum laws provoke 
judicial and prosecutorial stratagems, usually by accepting guilty pleas to other 
nonmandatory penalty offences or by diverting offenders from prosecution 
altogether that avoid their application.53 

 
Rather than easing the march toward justice, mandatory minimum sentences may hinder 
the path to convictions of offenders, as they create incentives for prosecutors to negotiate 
different charges (that do not have mandatory minimum sentences) – substituting 
unwarranted prosecutorial discretion for judicial discretion - and for judges to search for 
																																																								
47 See e.g., Pyrrhic Victory, supra note 36; MICHAEL O’DONOVAN AND JANE REDPATH, OPEN SOCIETY 

FOUNDATION OR SOUTH AFRICA, THE IMPACT OF MINIMUM SENTENCING IN SOUTH AFRICA, (2006),  
available at http://quanta.org.za/wp-
content/uploads/2007/03/SENTENCING%20REPORT%202%20Minimum%20Sentencing.pdf [hereinafter 
IMPACT OF MINIMUM SENTENCING]. 
48 Id., at 70. 
49 Cass R. Sunstein, On the Expressive Function of Law, 144 U. PA. L. REV. 2021 (1996). 	
50 See e.g., James Q. Whitman, What is Wrong with Inflicting Shame Sanctions?, 107 YALE LJ. 1055 
(1998); Jason Mazzone, When Courts Speak: Social Capital and Law's Expressive Function, 49  L. REV. 
1039, 1041 (1999); Ryan Goodman, Beyond the Enforcement Principle: Sodomy Laws, Social Norms, and 
Social Panoptics, 89 CAL. L. REV. 643 (2001) (discussing empirical analysis of the expressive function of 
unenforced sodomy laws); Susan Yeh, Laws and Social Norms: Unintended Consequences of Obesity 
Laws, 81 U OF CINCINNATI L. REV (2013) (discussing empirical analysis of the expressive function of 
obesity laws). 
51 Kimberley Allen, Guilt by (More Than) Association: The Case for Spectator Liability in Gang Rapes 99 
Georgetown Law Journal 861 (2011). 
52 See e.g. Doob and Cesaroni, supra note 17; Stephan Terblanche, Mandatory Sentencing in South Africa, 
supra note 36. 
53 Terblanche, supra note 36, at 137 (citing M Tonry, Sentencing, judicial discretion and training (1992)).  
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mitigating factors in order to prevent the imposition of harsh punishments in situations 
that do not call for them or that they do not deem sufficiently serious.54  Judicial bias may 
also influence some judges to acquit an offender because of the looming mandatory 
sentence (for example, life imprisonment for rape), whereas the same judge might have 
been inclined to convict the offender of the same crime at a reduced sentence.55  
 
Moreover, some authors suggest that the move toward mandatory sentencing “strongly 
point[s] towards the politicized nature of sentencing, and of responding to perceived 
demands for harsher punishment from the public, despite strong indications from the 
available evidence that punishment has little effect on crime rates.”56  Mandatory 
minimum sentences can also lead to negative effects such as less likelihood of the 
defendant pleading guilty (thus leading to costly trial) and increased prison costs due to 
mandatory-minimum-sentence-related longer incarceration, amongst others.57  It is also 
less than clear that high mandatory minimums achieve their goal of incapacitation – 
arguably the use of prison to incapacitate offenders breaks down when prison sentences 
are too long, as prisoners are detained past the age at which they would normally 
continue offending.58 
 
Where applicable, the lack of impact of mandatory minimum sentences may also be 
related to public awareness: the sentences cannot have the deterrent effect they are 
intended to have if the public at large does not know about the harshness and automatic 
application of these penalties, or if potential perpetrators assume that they are little risk of 
being held accountable for their actions.  In Sentencing and Criminal Justice, Andrew 
Ashworth notes: 
 

Deterrence must operate (if at all) through the potential offenders’ minds, 
so it is essential that they know about the severity of the probable 
sentence, take this into account when deciding whether to offend, believe 
that there is a non-negligible risk of being caught, believe that the penalty 
will be applied to them if caught, and refrain from offending for these 
reasons.59  
 

If a potential sexual offender does not know that he faces a minimum mandatory sentence 
of ten or even thirty years, the sentence cannot effectively keep the offender from 
committing the offence.  Moreover, if it is known that a country’s law enforcement 
department is ineffective, or that local authorities are lax in implementing criminal laws, 
perpetrators will assume that they can offend with impunity.  In such situations, then, “it 
seems that a general crime prevention strategy with publicity and attempts to change 
people’s attitudes is likely to be more effective than either sentencing or enforcement 

																																																								
54 See e.g. Doob and Cesaroni, supra note 17, at 293; PURSUING JUSTICE FOR SEXUAL AND GENDER BASED 

VIOLENCE IN KENYA supra note 20, at 44 (2010). 
55 Baehr, supra note 36.  
56 Terblanche, supra note 36, at 405. 
57 Id.; Doob and Cesaroni, supra note 17.  
58 Pyrrhic Victory, supra note 36, at 12.  
59 ARNOLD ASHWORTH, SENTENCING AND CRIMINAL JUSTICE, 76 (2005). 
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changes alone.”60  With regard to the expressive function effect, lack of public awareness 
and chronic non-enforcement may also strip the norm of the moral authority on which its 
impact depends.61  
 
The international literature is critical both of sentencing regimes that provide high 
minimum sentences with minimal or no variance for different circumstances, as well as 
those in which judges retain broad discretion.62 Generally, the literature points to the 
merits of a system of graduated sentencing based on aggravating circumstances and 
linked to detailed sentencing guidelines in order to structure judicial discretion.  
 
Previous work of the South African Law Commission reviewed sentencing regimes 
around the world and pointed towards several concrete recommendations for effective 
and fair sentencing reform.63  Presumptive sentencing guidelines involve the creation of a 
sentencing commission to develop statutory guidelines in respect of certain offences. 
Such guidelines impart specific principles to determine a presumptive sentence range, 
and the court may only depart from this range if special circumstances exist and must 
record the circumstances of the case and provide written justification for departure from 
the range.64  A number of states in the U.S.A. adopt this model, with the most prominent 
being the Minnesota Guidelines.65 
 
In contrast, voluntary sentencing guidelines are not binding in any circumstances but 
instead guide courts in the exercise of their discretion; these guidelines may be developed 
by appellate courts or by a sentencing commission.66 Based on the Swedish model, 
legislative guidelines that assist in determining the choice and length of punishment may 
be adopted.  Under this model, the legislature determines the nature of punishment and 
penal value attributed to the particular offence; this value is derived from special 
consideration of the specific harm, wrong or danger occasioned by the act, what the 
offender realized or ought to have realized about the act, and his/her intentions or 
motives.67   

																																																								
60 Id. at 76-77. 
61 Diane Marie Amann, Group Mentality, Expressivism, and Genocide, 2 INT’L CRIM. L. REV  93, 118, 120 
(2002).	
62 RAPE SENTENCING STUDY, supra note 1, AT 15. As aforementioned, Tanzania (currently) and Zambia are 
examples of the former, while South Africa is an example of the latter.  
63 See SOUTH AFRICAN LAW COMMISSION, ISSUE PAPER 11: SENTENCING – MANDATORY MINIMUM 

SENTENCES (1997), available at http://www.justice.gov.za/salrc/ipapers/ip11_prj82_1997.pdf (last accessed 
September 3, 2013).  
64 Id., at 36.  
65 The Minnesota Sentencing Guidelines Commission was created to develop these guidelines, which were 
to govern sentencing in all felony cases. The guidelines center around a sentencing grid, where the two 
major determinants of presumptive sentence are the severity of the most serious conviction offence and the 
defendant’s criminal history. The court may depart from the recommended sentence if it finds that 
substantial and compelling circumstances call for a different sentence, stating reasons for departure, etc., as 
above. See MINNESOTA SENTENCING GUIDELINES COMMISSION, MINNESOTA SENTENCING GUIDELINES AND 

COMMENTARY (2010, revised), available at http://www.leg.state.mn.us/docs/2010/mandated/100785.pdf 
(last accessed September 3, 2013). 
66 Id., at 61. 
67 Id. A number of aggravating and mitigating factors are also listed which enhance or diminish the penal 
value.  
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Finally and alternatively, the Canadian Sentencing Commission recommended the 
enactment of principles of sentencing.  The sentence should be proportionate to the 
gravity of the offence and the degree of responsibility of the offender, and the court must 
consider a number of factors in determining the sentence, including: aggravating and 
mitigating circumstances; the need for consistency in sentencing; the need not to impose 
excessive sentences; the fact that imprisonment should not be imposed solely for 
rehabilitation; the circumstances under which imprisonment should be imposed; and the 
consideration of aims of punishment, such as denouncing blameworthy behavior, 
deterrence, incapacitation, redress of harm and rehabilitation.68  
 
 
 
 

 
 

																																																								
68 Id., at 62.  


