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On 15th October, 1996 Lim Boon Tak (D11 and Ali bin Hj Ramin (D4) were eachconvicted of 
two charges under the Passports Act (''Cap. 146'') and of 6 and 5charges respectively under the 
Women and Girls Protection Act ("Cap.120"). 



On the same date, Zulkiflee bin Hj Jamahat (D2) and Hamdani bin Hj Moktal(D3) were each 
convicted of two charges under Cap. 146 and of 9 and 4 chargesrespectively under Cap. 120. 

The Magistrate imposed various sentences on the four defendants, amountingin all to 2 years 6 

months in the case of D1 — 2 years and 9 months (D2) — 3 yearsand (D3) — 2 years 6 months 

(D4). In all cases the sentences ran from 15th October, 1996, but the timealready spent in 
custody by the defendants was to be taken into account inreduction of the above sentences. An 
application for stay of these sentences wasrefused. 

The defendants appealled against both conviction and sentence. Their appeals, originally 
numbered as Criminal Appeals 46, 47 and 48, of 1996,have been heard together. 

OUTLINE OF CASE 

The Magistrate found that the defendants brought two women into Brunei forthe purposes of 
prostitution; that D1, D2 and D4 let both women for hire forprostitution between 6th January, 

1996 and 11th January, 1996; and that D2 and D3 let both women on hire totheir friends as 
prostitutes between 13th January, 1996 and 15th January,1996. 

The prosecution case depended mainly upon the testimony of Lili Augustin("Lily") who had 
previously been convicted of prostitution. She testified thatthe four defendants met her at a 
restaurant in Limbang and that D1, D2 and D4persuaded her and a woman named Wati Oson 

("Wati") to travel to Brunei by falsely representing that the women would be employed as 
waitresses at D1's canteen at Serasa. 

According to Lily, all four defendants took part in bringing her to Bruneifor the purposes of 
prostitution and the defendants did not stop for immigrationclearance for the girls or themselves 
when they entered Brunei fromLimbang. 

Lily said that, on arrival in Brunei, she and Wati were taken to variousworksites by D1, D2 

and D4 and hired out as prostitutes. D1 received money from the proceeds ofprostitution 
between 

6th January, 1996 and 11th January, 1996. On 13th January, 1996 or 14thJanuary, 1996, D2 
hired her to one of his friends for prostitution. 

At an identity parade on 1st February,1996, Lily identified D2 and D3, theother prostitute Wati 
did not. In a second identity parade on that date, Lilyand Wati identified D1 but not D4. Wati 
had left Brunei before the trial and wasnot called as a witness by the prosecution. 

GROUNDS OF APPEAL 



Twelve grounds of appeal were put forward, though several of them werecombined, so that the 
total number became eight, which will be dealt withseparately. 

Ground 1 — that the Magistrate failed to consider the totalityof the evidence. 

The Magistrate correctly stated the burden which lies on the prosecution toprove the guilt of the 
defendants beyond reasonable doubt and added that theevidence against each defendant must be 
considered separately. 

He considered the evidence given by each witness in turn, and inwhatever detail was necessary. 

It is clear that, if Lily is correct, the defendants are not telling thetruth and vice versa. The 
prosecution case thus depends mainly upon hercredibility. The defence was a simple one. 

All four defendants agreed that, on the early evening of 5th January, 1996,they went in a car 
driven by Hamdani (D3) to the Brunei border ImmigrationControl Post at Kuala Lurah. 

Near this post, they met Lily and Wati and gave them a lift to a bus stopoutside Bandar Seri 
Begawan. They did not see them again until after the arrestof the girls. None of the defendants 
went to Limbang on 5th January,1996. 

The defence evidence was considered by the Magistrate and rejected. Icannot agree that the 
Magistrate failed to give adequate consideration to thedefence put forward. He summarized this 
on pages 22 and 23 of the judgment.Clearly, he did consider it. 

Grounds 2, 3 and 5 — that the Magistrate was wrong in findingthat D3 was in Limbang on 5th 

January, 1996, at a time when he was on duty in Brunei. 

D3 produced a document which showed that he was on duty in Brunei until heleft the office at 

15.02 on 5th January, 1996. If this is correct, and the officer who madethis entry confirmed that 
it was, D3 could not have been in Limbang at thattime. 

This was considered by the Magistrate, Lily having at first suggested thatthe defendants were 
first seen by her at Limbang at 4.30 p.m. and later sayingthat it was about 2.30 p.m. 

Indra bin Salleh (PW2) l"Indra") generally supported Lily, as to thepresence of the defendants in 
Limbang on 5th January, 1996. She testified thatshe saw them there at about 2.30 p.m. to 3 p.m. 
on that day. 

The Magistrate considered this (p.10 of the judgment) and concluded thatthe women had either 
exaggerated the time or were mistaken as to it. He addedthat, as they gave evidence some months 
after the event, it is understandablethat they should have been mistaken as to the time at which 
they first saw thefour defendants in Limbang. 



The Magistrate found that the defendants were all in Limbang on theafternoon of 5th January, 

1996 and there was evidence on which he could so find. This is theimportant feature of the 
testimony, rather than the time at which the defendantswent there. 

Although he characterizes the document produced by D3, showing when he leftthe office that 
day, as "not totally reliable" such a comment does not seem tobe justified. Nor is it necessary, 
since if PW1 and PW6 were mistaken as to thetime at which they first met the defendants, and 
that this was 4.30 p.m. ratherthan 2.30 p.m., D3 could have left the office at 15.02 on 5th 
January, 

1996 and been in Limbang by 4.30 p.m 

Ground 4 — that the failure of the prosecution to callmaterial witnesses necessarily obliged the 
Magistrate to draw an adverseinference under section 114(g) of the Evidence Act. 

The prosecution did not call Wati because she had disappeared, though heldin custody at her 

Embassy. Efforts were made to locate her without success. 

The prosecution did not call any immigration officer to testify as to theexit from, or entry to, 
Brunei of the four defendants on 5th January,1996. 

It is for the prosecution to decide who is to be called as a witness. If itfails to call a person, who 
can give evidence which is relevant to its case,the latter will be that much less persuasive. 

The effect of section 114(g) is a limited one. It does not mean that, ifthe prosecution does not call 
a witness, the case must necessarily fail. If theevidence which is presented is sufficient to justify 
a conviction, this willfollow (subject of course to any defence put forward), whether or not all 
thewitnesses who could have testified were called. 

In this instance, the Magistrate was prepared to convict on the evidencewhich was presented to 
him. He is not obliged to find that the evidence whichcould have been, and was not, produced, 
would have been unfavourable to theprosecution. It is clear that the application of section 114(g) 
is a matter ofdiscretion, since it uses the phrase "the court may presume". The Magistrate didnot 
draw any conclusion from the absence of the immigration officers and wasprepared to act on the 
other evidence before him, which was more than sufficientto sustain the convictions. 

Ground 6 — the Magistrate was wrong to accept Lily as acredible witness when part of her 
evidence conflicted with that of Chien TienChoi (PW6) ("Chien"). 

On an examination of the evidence of Lily and Chien, there does not seem tobe a necessary 
conflict at all. 

Chien is the manager of the Hwa Heng apartments, where Lily and Wati stayedfrom 6th January, 
1996 until 25th January, 1996. He identified D1 and D4 as thepersons who rented the room in 



which the girls stayed and who visited them fromtime to time, commenting "Sometimes they 
came every day, continuously". He added"Most of the time it was at noon". 

According to Lily, she was taken out of the apartments to work during theevenings. There is 
therefore argued to be an inconsistency. I do not find thatthere is any necessary disagreement 
between Lily's evidence and that of Chien.The fact that Lily only worked in the evenings does 
not mean that D1 and D4 didnot call at the apartments earlier in the day, on several occasions. 

Ground 7 — that the Magistrate was wrong to compare the stampson the passport of Lily with 
previous stamps on her passport. 

It was said that endorsements were made on 22nd January, 1996 to thepassport of Lily and that 
Zulkiflee (D2) had taken the passport to Limbang tohave it renewed, as it was not valid after 21st 
January, 1996. 

The stamp extending the passport was compared by the Magistrate with otherstamps on the 
passport and found to be similar. The defendants complain thatthey were not given an 
opportunity to call expert evidence to show that thesestamps were forged. 

Even assuming that the Magistrate had been wrong in reaching an opinion asto the authenticity 
of the stamp on Lily's passport (as he could properly dounder section 73 of the Evidence Act 
without the evidence of an expert) and thatthe stamp extending the life of the passport was 
forged, this does not addressthe main effect of the evidence as to this extension of validity of 
Lily'spassport. 

There was evidence that Lily's passport was brought to Limbang by D2. whohanded it to Indra 
on 20th January, 1996. 

Indra also testified that, on 24th January, 1995, she handed Lily'spassport to D2 and D3, when 
they called for it in Limbang. 

If the evidence of Indra is correct in this matter, and the Magistrateaccepted that it was, two of 
the defendants (D2 and D3) were present in Limbang,on 20th and 24th of January, 1996, for the 
purpose of renewing Lily's passport. If this is accepted, it contradicts the evidence of 
thedefendants that they had nothing to do with Lily, except to give her a lift on5th January, 1996. 

This evidence also supports the suggestion that, taking all the evidenceinto account, the 
defendants were working with a common intention from 5thJanuary, 1996 onwards, since the 
evidence as to Lily's passport shows that twoof them were actively concerned in its extension. 

Ground 8 — that the Magistrate was wrong in permitting thecharges to be amended at a late 
stage. 

A Magistrate may amend a charge at any time before judgment (section 158C.P.C.). Such an 
alteration is within the discretion of the Magistrate. Heshould, when he permits an amendment, 
ask a defendant to plead to the amendedcharges, as he did (section 159 C.P.C.). 



When the alteration is made, the defendant and the prosecutor should bepermitted to recall any 
witness with regard to such alteration (section 162C.P.C.). 

The Magistrate does not appear to have asked the defendants if they wishedto recall any of the 
witnesses for the purpose of further cross-examination onthe alterations. Section 162 C.P.C., 
provides that if a charge is amended oradded, the prosecutor and the defendant shall be allowed 
to recall any witnessesand examine them, with reference to the amendment or addition. 

Section 162, though it provides for further examination of witnesses, doesnot mention whether or 
not a court which alters a charge should inform adefendant that he has such a right. 

I consider that a Magistrate should so inform the defendant in all cases,particularly if the 
defendant is not represented. 

Since the amendments which were permitted referred to the defendants actingin concert under 
section 34 of the Penal Code (''Cap. 22") as to which evidencehad already been given, it is 
difficult to see how the defendants wereprejudiced by the amendment of the charges. A court is 
entitled to proceed witha trial if it is satisfied that no prejudice would thereby be occasioned to 
thedefendant or the prosecutor (section 159 C.P.C.). 

All the defendants were represented by counsel, neither of whom sought therecall of any witness. 
At the most there was, therefore, an irregularity inprocedure which, in my judgment, had no 
adverse effect upon the defendants(section 371(1)(a) C.P.C.). 

Ground 9 — that the magistrate was in error in finding thatthere was common intention. 

The Magistrate (page 14/15 of the judgment) sets out accurately theprovisions of section 34 of 
Cap. 22 as to the definition of "common intention"and three cases, which further define that 
phrase. No suggestion was advanced bythe defence that this was incorrect. 

The Magistrate further finds that all four defendants acted in concert oncharges 1, 3, 4, 5, 6, 7, 

8 and 9, which were the charges which alleged that thedefendants acted with a common 
intention. There was evidence on which theMagistrate could properly find, from all the 
circumstances of the case presentedto him, that all the defendants had taken part in the offences 
so that theevidence 

against one was admissible against the others. 

Grounds 10, 11 and 12 — that the Magistrate should haveacquitted D4, because neither Lily nor 
Wati identified him at the identityparade held on 1st February, 1996. 

This was considered by the Magistrate (page 13 of the judgment) whoconcluded that he was sure 
that the failure to identify D4 was due to an offermade by D2, D3 and D4 to Lily and Wati, in 
return for the withdrawal of thegirls' complaints. This is a finding of fact with which I have no 
reason todisagree. 



Apart from the identity parade, there was other evidence which linked D4with the prostitution of 
the girls. 

D4 was identified by both Lily and Indra as having been in Limbang on 5thJanuary, 1996. 
Indeed, Lily's evidence is that D4 had been in the restaurant inLimbang, where she worked, on 
three previous occasions before thatdate. 

Lily travelled in a car, in the back seat, to Brunei, with D4. She thus hadan ample opportunity to 
observe him, both in Limbang and in Brunei. Her failureto pick out D4 at the identity parade is 
therefore only explicable on the basisfound by the Magistrate, who was entitled to find that D4 
was, in the light ofthe other evidence, part of the conspiracy to import the girls for the purposesof 
prostitution. 

It should also be observed that Chien identified D4 as one of the twopersons who booked the 
girls' rooms in the Hwa Heng apartment, and brought thegirls' passports with them. 

A further matter which was in the mind of the Magistrate is that noevidence was given at the trial 
by D4. In the absence of any testimony by D4,the Magistrate was left only with prosecution 
evidence as to D4's involvement. Adefendant has, no doubt, a right to choose to give no 
evidence; but it is adangerous course to adopt when a court has ruled that there is a prima 
faciecase against the defendant. 

LILY AUGUSTIN 

In the absence of Wati, for reasons which were explained by PW5, theprosecution case depended 
mainly, though not exclusively, upon the evidence ofLily. 

The Magistrate correctly warned himself of the danger of relying on herevidence, to the extent 
that it was uncorroborated, both because the caseinvolved allegations of a sexual nature and 
because she should be regarded as anaccomplice. 

The Magistrate further considered the extent to which she should bebelieved, since she denied at 
first previous convictions for prostitutionoffences in both Brunei and Limbang, though she 
subsequently admittedthem. 

Having warned himself of the dangers of relying on Lily's uncorroboratedevidence, he stated, 
correctly, that it was still open to him to rely on it, ifhe was sure of its truth and reliability. 

He considered (page 8 of the judgment) the effect of the lies told by Lilyand concluded that, in 
spite of them, he was satisfied that she was truthful inall the material allegations which she made 
against the defendants. 

The Magistrate was entitled to so find. The fact that a witness is shown totell untruths in part of 
her evidence does not mean that the rest of it must berejected as of no value. A Magistrate is at 
liberty to accept testimony from awitness who is shown to have told lies in some respects. Such a 



finding willmean that the evidence of the witness concerned should be looked at with care.This 
the Magistrate did in this case. 

Lily was, in her evidence as to what happened in Limbang, supported in manyrespects by Indra. 
The defence suggested that Indra was not an independentwitness and that she was obliged to 
support Lily. 

There is no evidence to support this allegation. Indra himself describedLily as "just a normal 
friend". There is nothing on the record to suggest thatshe was anything else, or that Indra was 
under any kind of pressure orinducement to give false evidence in support of his friend. 

SUMMARY 

Having been referred to those parts of the record which are of relevance tothe appeal, I can only 
conclude that, in spite of the vigorous (and in someinstances somewhat overlong) defence, there 
was strong evidence on which theMagistrate could find that the charges were proved beyond a 
reasonabledoubt. 

I am not left with any lurking doubt that these convictions might be unsafeor unsatisfactory in 
any respect. 

JURISDICTION 

I was at one stage in the appeal, unsure as to whether the Brunei courtshad jurisdiction in relation 
to charges 3 and 5, which were alleged to have beencommitted in Limbang. 

It is, however, clear from the passports of the defendants that all of themexcept D1 E are subjects 
of His Majesty domiciled in Brunei and thus subject tothe jurisdiction of the Brunei courts by 
virtue of section 7 of the CriminalProcedure Code. 

This section confers such jurisdiction, wherever the offence occurs, in thecase of Brunei subjects 
of His Majesty domiciled in Brunei, as D2, D3 and D4were. 

Both section 3(1)(a) and section 3(1)(d) of Cap. 120, under which charges 3and 5 are brought, 
purport to extend the jurisdiction of the Brunei courts tooffences against those sections which 
take place outside Brunei. 

I did not have the benefit of full argument as to the effect of thoseprovisions in Cap. 120, which 
purport to make it an offence to contravene partsof the section "without Brunei" . 

In general, I do not consider that the restrictions imposed on offences bynon Bruneians outside 
Brunei can be lifted by provisions in other Acts such asCap. 120) which make no reference to the 
C.P.C. This applies to prosecutionsbrought under any Act, as well as to those under the Penal 
Code. 



D1 is a Malaysian citizen, holding a Malaysian passport. He was foundguilty of these two 
charges, among others. However, though the matter was notraised by the defence during the trial, 
I think that he was properly chargedbefore, and convicted by, a Brunei court, since these 
offences were committed inLimbang only in order to attract the girls to prostitution in Brunei. If 
themischief of an offence is to take place in Brunei, the courts of the latter willhave jurisdiction, 
even if the acts concerned take place inside Brunei —see Chong Kim Hwa v P.P. (l994) BJ 53. 

GENERAL 

This was a long and somewhat complicated trial which began, (after a voirdire lasting some 
days) on 9th May, 1996 and continued for about 15 days, until18th July, 1996, when it was 
adjourned for two months for submissions and almosta month for judgment. There was thus a 
period of some five months between thestart of the main trial and the delivery of judgment, 
although the trial itselfonly took place on about 15 days. 

Such a long period puts an unfair burden on counsel and the Magistrate andis to be avoided if 
possible. 

It is greatly to the credit of the Magistrate, in these circumstances,that his judgment was so lucid, 
comprehensive and compelling. 

SENTENCE 

It has been argued that the sentences imposed on the defendants wereexcessive, and that the 
Magistrate did not take into account those variousmitigating factors which were advanced on 
behalf of the defendants. 

The Magistrate, according to the record, did take into account the relevantmatters raised in 
mitigation, so that I find no substance in thiscriticism. 

However, the sentences imposed on charges 1 and 2 related to offences underthe Passport Act. 
Both offences could be properly described as directed only tobringing the two girls into Brunei 
for the purpose of prostitution, which is theserious aspect of this case. 

Because these passport offences, though not to be taken as of littleimportance in themselves, 
were only subsidiary to the other charges, I considerthat it would be fair to make the sentences 
imposed for them run concurrentlywith the other sentences given, less the period already spent in 
custody. (Thisis one week in the case of D2, D3 and D4 and 2 months for D1). 

The sentences on each charge are not altered, but because those on charges1 and 2 are to be 
concurrent, the total will be a total of two years in eachcase, instead of the different total periods 
prescribed by the Magistrate foreach defendant. 

The appeals of all defendants against conviction are dismissed. Theappeals of all defendants 
against sentence succeed to the extent indicated, thesentences to run from 15th October, 1996, 
less the periods spent incustody. 



(DATO SIR DENYS ROBERT) Chief Justice 
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