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COATES V BOWDEN HC AK CIV 2006-404-7028 [2007] NZHC 559
(30 May 2007)
 ANY PUBLICATION OF A REPORT OF THESE PROCEEDINGS MUST 
COMPLY WITH S 139 OF THE CARE OF CHILDREN ACT 2004. NOT TO 
   BE PUBLISHED 
IN NEWS MEDIA OR ON INTERNET OR OTHER 
PUBLICLY ACCESSIBLE DATABASE, PUBLICATION IN LAW REPORT 
                OR LAW DIGEST PERMITTED. 
 
 
IN THE HIGH COURT OF NEW ZEALAND 
AUCKLAND REGISTRY 
                                                                   CIV 2006-404-7028 
 
 
 
                BETWEEN                       COATES 
                                              Appellant 
 
                
AND                           BOWDEN 
                                              Respondent 
 
 
Hearing:        18 & 19 April 2007 
 
Appearances: B MacLean for appellant 
             G Cameron for respondent 
             A E Ashmore, lawyer for children 
 
Judgment: 
      30 May 2007 at 3.00 pm 
 
 
                         JUDGMENT OF WINKELMANN J 
 
 
 
This judgment was delivered by me on 30 May 2007 
at ,3:00 p.m. pursuant to Rule 540(4) of 
                                 the High Court Rules. 
 
 
 
 
                             
    Registrar / Deputy Registrar 
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COATES V BOWDEN HC AK CIV 2006-404-7028 30 May 2007 
 
[1]    [Z], [A] and [K] are three 
brothers aged 11, 9 and 5 respectively. In April 
2005 their mother [F], brought them to New Zealand from Australia, thereby 
frustrating, 
temporarily at least, Family Court proceedings commenced in Australia 
by the boys' father [N], seeking contact with the boys. 
 
 
[2] 
   In April 2006, four days short of 12 months after the boys' arrival in New 
Zealand, an application was filed in the Family Court 
at Manukau seeking their 
return to Australia on the grounds that prior to removal [N] had been exercising 
rights of custody in respect 
of the children, and the children had been habitually 
resident in Australia. The application was resisted on three principal grounds: 
 
 
       1.      That in April 2005, [N] was not exercising any rights of custody 
               because of the existence of an apprehended 

 violence   order made 
               against him in March 2004, so that a defence under s 106(1)(b)(i) 
               Care of Children 
Act 2004 (the Act) to the application for return was 
               made out. 
 
 
       2.      That there was a grave risk that the 
children's return would expose the 
               children to physical or psychological harm or otherwise place the 
             
  children in an intolerable situation so that a defence under s 106(1)(c) 
               of the Act was made out. 
 
 
       3.   
   That the two older children, [Z] and [A], had reached an age and 
               degree of maturity at which it was appropriate 
to give weight to those 
               children's views, and [Z] and [A] objected to being returned to 
               Australia, 
so that a defence under s 106(1)(d) of the Act was made 
               out. 
 
 
[3]    A hearing took place in September 2006. The 
hearing proceeded on the basis 
of affidavit evidence and the written report of a Court appointed psychologist, 
Ms Cameron. There 
was no viva voce evidence. Judgment was delivered by Judge 
Aubin on 3 November 2006. The Judge found that [N] had been exercising 
rights of 
custody prior to the boys' departure from Australia, and that their return to Australia 
 
did not expose them to a grave 
risk of physical harm. He found that although there 
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was a risk that a return to Australia would expose the older two boys to some 
psycho logical harm, the harm was not likely to be serious or long term and did not 
therefore reach the threshold required. He also 
found that the children were not 
likely to be returned to an intolerable situation. Limited weight was to be attached to 
the older 
two boys' objection to return, given their ages, their maturity, the context 
of the circumstances as a whole, and having regard to 
the strong statutory and 
Convention presumption in favour of a return. The Judge exercised his discretion in 
face of such objection, to order the return of the three boys 
to Australia. The mother 
[F] appeals against the order for return. 
 
 
[4]    On appeal, it is conceded that it was open to the Judge 
to find that [N] was 
exercising rights of custody prior to the boys' departure from Australia, and also that 
a return to Australia 
did not expose the boys to a grave risk of physical harm. The 
evidence in relation to  domestic violence   supported the conclusion 
that there had 
been no breaches of the apprehended  violence   order since it was made, so that the 
order had been effective in protecting 
[F] and the boys. The appeal is advanced on 
four principal grounds. It is alleged that the Judge erred in: 
 
 
       (a)     declining 
to find that there was a grave risk that the children's return 
               would expose them to psychological harm; 
 
 
       (b) 
    declining to find that there was a grave risk that the children's return 
               would place them in an intolerable situation; 
 
 
       (c)     his approach to the older two boys' objection to return to Australia, 
               because he failed to undertake 
the appropriate factual inquiry, and 
               inappropriately applied policy considerations in a way that minimised 
       
        those objections; 
 
 
       (d)     in the exercise of his discretion because he took into account 
               irrelevant 
matters, and failed to take into account relevant matters. 
 
 
[5]    Lawyer for the children supports all grounds of appeal. 
 
[6] 
   It is common ground between all counsel that the three boys should not be 
separated, so that if a defence is made out in respect 
of one of the boys, it is to be 
treated as applying to all. 
 
 
[7]    Section 106 of the Act provides in material part: 
 
       106 
    Grounds for refusal of order for return of child 
 
       (1)      If an application under section 105(1) is made to a Court in 
relation 
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       to the removal of a child from a Contracting State to New Zealand, the Court 
       ma y refuse to make an order 
under section 104(2) for the return of the child 
       if any person who opposes the making of the order establishes to the 
    
   satisfaction of the Court- 
 
       (a)     that the application was made more than 1 year after the removal of 
               
the child, and the child is now settled in his or her new environment; 
               or 
 
       (b)     that the person by whom 
or on whose behalf the application is made- 
 
                       (i)     was not actually exercising custody rights in respect 
                       of the child at the time of the removal, unless that person 
                       establishes to the satisfaction 
of the Court that those custody 
                       rights would have been exercised if the child had not been 
               
        removed; or 
 
                       (ii)     consented to, or later acquiesced in, the removal; or 
 
       (c)     that there 
is a grave risk that the child's return - 
 
                       (i)     would expose the child to physical or psychological 
   
                    harm; or 
 
                       (ii)     would otherwise place the child in an intolerable 
                 
      situation; or 
 
       (d)     that the child objects to being returned and has attained an age and 
               degr ee of 
maturity at which it is appropriate to give weight to the 
               child's views; or 
 
       (e)     that the return of the 
child is not permitted by the fundamental 
               principles of New Zealand law relating to the protection of human 
      
         rights and fundamental freedoms. 
 
 
Factual background 
 
 
[8]    [N] and [F] were in a relationship in the 1990s and at least 
until 2001. There 
is dispute between [N] and [F] as to whether they cohabited during that period. [N] 
says that they lived together 
during the period 1995 to 1999, and that their de-facto 
 
relationship continued from October 1999 until sometime in 2002 or 2003 for 
various periods ranging from one or two days to seven 
or eight days. [F] says that 
apart from a three month trip around the world in 1995, she and [N] did not live 
together, but she concedes 
that they would be together for three days here and there 
and that she would then return to her home. Through the course of [N] and 
[F]'s 
relat ionship three children were born; [Z] on 16 February 1996, [A] on 17 June 1997 
and [K] on 20 December 2001. 
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[9]    
[F]'s account of the relationship is that from the very early stages [N] was 
vio lent both toward her and the children when they 
came along. She said that 
together she and [N] would engage in drug taking behaviour, but that [N]'s use was 
at a more serious level. 
She first tried to leave [N] before their trip overseas in 1995 
and she spent the next 10 years trying to escape his abuse. 
 
 
[10] 
  [N] denies any physical  violence   in the relationship, but there is evidence 
which corroborates [F]'s account that she was subjected 
to serious acts of  violence   
by [N]. Her account is that when she was 39 weeks pregnant with her first son, [Z], 
she was physically 
attacked by [N], who kicked and punched her, including in the 
stomach. She went into labour. She has produced her hospital records. 
These 
contain a note by the hospital staff of [F]'s account that [N] had been violent toward 
her preceding her labour and also record 
that bruising on her body was observed by 
medical staff. 
 
 
[11]   [F] also recounts an incident in April 2000 during which [N] broke 
into her 
ho me in the evening. She says that [N] threatened to kill her and that she then tried 
to leave the house with the children. 
She says that she always had a bag packed with 
clothing essentials for herself and the children to enable her to quickly get away 
in 
case [N] turned up. As she went downstairs with the children she heard [N] say "the 
house is going to go too. The house is going 
to go up". She saw that he had a bottle 
of light blue coloured liquid in his hand and was tipping it over the floor. As she 
was walking 
out the back door with the children, [N] came up to her and tipped the 
liquid all over her. She thought that [N] was going to set 
the house alight and her 
too. The Police were called. 
 
[12]   She has produced into evidence a statement she provided to the Police 
in 
relat ion to that incident, as well as statements provided by two Police officers who 
attended that evening and who interviewed 
[N]. These statements of the Police 
officers corroborate her account of events. The Police believed that the substance 
tipped over 
[F] was kerosene. 
 
 
[13]   She gives another account of an event in 2004, when she and her children 
were at their home. Her account 
is that [N] came to the house. [A] saw [N] walking 
toward the house, and [A] then tried to run into the house. [N] tripped him, causing 
grazing to [A]'s knees. [N] then forced his way into the house and tried to take [F]'s 
stereo system. [F] phoned the Police, but 
was then physically attacked by [N] while 
she was holding her toddler, [K] in her arms. This all occurred in front of [A]. [Z] 
was 
found sometime later hiding in the bushes. The Police advised [F] to obtain an 
apprehended  violence   order which she did and that 
order was granted on 4 March 
2004. She says that she had previously made other applications for apprehended 
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vio lence orders against 
[N] but had felt intimidated by him and so had failed to see 
them through. 
 
 
[14]   [N] denies that any of these acts of  violence   
occurred.          He says it is 
significant that he was not convicted of a criminal offence in respect of any of them. 
In relation 
to the apprehended  violence   order, he denies that the 2004 incident 
occurred as [F] describes it, but says that [F] attacked him. 
He says that he was 
unable to appear at the hearing for the application of the apprehended  violence   order 
because he was sick. [N] 
has made no application to have that order rescinded. [N] 
says that prior to the apprehended  violence   order he had a loving relationship with 
the children, who were always 
happy to see him, and that during periods of 
cohabitat ion he would attend to all household chores for [F] and the boys. 
 
 
[15]  
 It is [F]'s evidence that the  domestic violence   was often viewed by [Z] and 
[A]. [N] was violent toward the children, hitting them 
on numerous occasions, 
throwing things at them, and on one occasion breaking up their toys with a 
sledgehammer in front of them. 
She says that during one fracas [N] grabbed the 
bo ys' Pomeranian dog and threw it against the wall, also kicking it. 
 
[16]   The 
boys [Z] and [A] have recounted to the Court appointed psychologist that 
they witnessed [N] being verbally and physically abusive 
toward their mother. They 
also describe [N] being violent toward their pet dog. They have reported other 
inappropriate behaviour 
by [N] including viewing a pornographic video in front of 
[Z]. 
 
 
[17]   In July 2004 [N] applied for an order for contact with the 
children. Some 
very short form affidavits were filed and a mediation took place but before those 
proceedings could be resolved, [F] 
left Australia for New Zealand. [F] has family in 
New Zealand including her maternal grandmother, her older sister and a maternal 
aunt. The three boys are attending school. 
 
 
[18]   In addition to material regarding her relationship with [N], [F] has produced 
evidence that [N] was convicted of assaulting a man in 1999, for which he was 
sentenced to three months imprisonment. She has also 
produced extensive evidence 
in relation to an assault by [N] on a former female partner, which took place in 2000. 
That evidence 
includes copies of photographs of the complainant after the assault, 
medical reports, the complainant's statements, statements of 
the Police attending and 
a copy of an interim apprehended  violence   order against [N] obtained by the 
complainant. In her statement 
the complainant claimed that [N] had consumed drugs 
prior to the assault. The assault appears to have been serious, and [F]'s evidence 
is 
that [N] was convicted in relation to it. The evidence also corroborates [F]'s account 
that [N] indulged in drug taking behaviour. 
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[19]   Documents provided by [F] in relation to the assault show that [F] provided a 
surety in support of [N] obtaining bail. This 
was only some three months after the 
kerosene incident in 2000. 
 
 
Additional evidence 
 
 
[20]   In late 2006, [F] made application 
for leave to adduce updating evidence 
fro m [F] and from the Court appointed psychologist. In support of that application 
she filed 
an affidavit saying that she had been receiving counselling for post- 
traumat ic stress following the  domestic violence   and she wished 
evidence as to her 
 
psychological condition to be before the appeal Court. Leave was granted for [F] to 
file an updating affidavit 
covering: 
 
 
       a)      whether she had any association or counselling with the Waitakere 
               Abuse and Trauma Centre 
prior to 18 September 2006; 
 
 
       b)      the number of counselling sessions she has had with that institution 
               
throughout, including the names of the counsellors involved and the 
               duration of the relevant sessions; 
 
 
       c) 
     the dates of any professional assistance she has sought from either the 
               Waitakere Abuse and Trauma Centre or 
any other counsellor or health 
               professio nal, between 1 September 2006 and the date of the affidavit; 
            
   and 
 
 
       d)      brief amplification of the frequency of the symptoms she described in 
               her affidavit in support 
of the application; the professional assistance 
               she has sought; and her understanding of the nature and details of 
the 
               "therapy and treatment" she deposes she is receiving for this. 
 
 
[21]   Leave was also granted for an updating 
affidavit to be filed by the Court 
appointed psychologist Ms Cameron, as follows: 
 
 
       a)      brief updating information from the older two children, [Z] and [A], 
               on their views 
on returning to Australia and precise objections; 
 
 
       b)      whether those views and objections are based on reality, affected 
by 
               undue influence, or are able to be modified or ameliorated by 
               explanat ion or misunderstanding; 
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       c)      if ascertainable, the nature of any discussions with or concerns shared 
               with her sons by the appellant; 
 
 
       d)      the psychologist's current assessment of the boys' maturity and 
               understanding; and 
 
       e)   
      any other relevant views of [Z] and [A] about this appeal. 
 
 
[22]   Prior to the filing of additional evidence, [F] and the 
boys were involved in a 
further  domestic   incident. Because of that incident, it was ultimately necessary to 
adjourn the scheduled 
hearing of this appeal three times. The adjournments were 
required in part at least because the incident also affected one of [F]'s 
barristers so 
that [F]'s existing legal team no longer felt able to represent her. It was a condition 
of the first adjournment granted 
on 13 February 2007 that [F] promptly file an 
affidavit detailing the nature and circumstances of the incident. However, the filing 
of that affidavit was considerably delayed by the disruption in her legal 
representation. 
 
 
[23]   In the affidavit [F] eventually 
filed, she describes a relationship she formed 
with a New Zealand male [M] some time after arriving in New Zealand. Although 
she 
had known him for some time as her next door neighbour, she and [M] 
commenced a relationship in mid-2006 and in mid-December 2006, 
they began 
living together. Soon after moving in with [M], [F] became concerned as to [M]'s 
controlling behaviour.       In January 
2007 arguments between herself and [M] 
escalated. They became estranged and after a series of events, the detail of which I 
do not 
need to narrate, [F] was left residing in the house with [M]'s mother, and the 
three boys. On the evening of 27 January 2007 there 
was an incident where some of 
the windows in the house were smashed. [F] assumed that it was [M] and the Police 
were called. She 
received threatening text messages from [M] and therefore left the 
house with the children. She travelled to [M]'s sister's place 
and slept there for the 
rest of the night. [M]'s sister was initially one of the barristers instructed for [F] in 
this matter. 
 
 
[24]   At some point [M] stole his sister's car. [M] set fire to the house in which [F] 
and he had lived together. [M] then drove 
his sister's car around to his sister's house 
and into a vehicle parked at the front of the house. He got out of the car holding 
a 
hammer and then collapsed on the ground. It subsequently emerged that in the 
process of setting fire to the house in which he and 
[F] had previously lived, he had 
been seriously burnt. [F]'s evidence is that the children and she were traumatised by 
the events. 
Her youngest child [K] was crying, whereas [Z] was "struck dumb". He 
 
would not say anything for at least an hour but then became 
emotional. Following 
these events [A] and [Z] have been attending the Waitakere Abuse and Trauma 
Counselling Service. 
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[25]   [Z] 
has type 1 diabetes. His condition has deteriorated after the events in 
January 2007 and the paediatric endocrinologist has told 
[F] that the stress would 
likely account for his erratic sugar level readings. 
 
 
[26]   The psychologist, Ms Cameron, performed the 
home observation necessary 
for preparation of the updating report on about 7 February 2007. At that time she 
was not told by the 
mother or the boys of the incident with [M] that the relationship 
had ended. In evidence before me Ms Cameron said that [F] had said 
there was 
something else important she wanted to tell her, but that she had to speak to her 
lawyer. Accordingly an updating report 
dated 9 February 2007 was provided by the 
psycho logist without knowledge of key events. 
 
 
[27]   From information supplied by the former counsel for [F], it appears that 
around the time of the 13 
February adjournment of the appeal there was a serious 
disrupt ion to [F]'s legal representation, caused by a perceived conflict 
of interest 
arising from the fact that [M] was the sibling of one of the barristers representing [F]. 
[F] therefore had limited legal 
representation for a period of several weeks whilst 
new counsel was instructed. There was a second adjournment of the appeal granted 
on 20 February 2007, new counsel was retained for [F], and [F]'s affidavit which she 
had been required to provide as a condition 
of the initial adjournment, was 
eventually filed. 
 
 
[28]   A further and final adjournment was granted in early March 2007. This 
flowed out of confusion as to the grounds of appeal advanced by [F] and also the 
agreement of all counsel that a further report should 
be requested of the Court 
appointed psychologist. Such a report was thought necessary because of the concern 
that the psychologist's 
report in early February had been written without knowledge 
of the true factual situation. I made consent orders directing the psychologist 
to 
provide an updated report on how each of the boys would respond if the Court made 
an order for their return, and the extent to 
which the psychologist considered the 
 
appellant was focused on the interests of her children (as opposed to her own 
interests) 
and would be able to cope as a functioning parent, both in New Zealand 
and in Australia. 
 
 
[29]   In two conferences (6 and 7 March 
2007) it was clarified by counsel for [F] 
that one of the grounds of appeal was that in considering whether the boys would be 
placed 
in an intolerable situation if required to return to Australia, the Family Court 
should have taken into account the risk of psychological 
harm to [F], and likely 
consequent impairment to her ability to parent the boys. Although this argument 
was not advanced before the 
Family Court, counsel for the respondent did not object 
to the inclusion of this ground of appeal. 
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Approach on appeal 
 
 
[30]   
This appeal is an appeal against the exercise of a statutory discretion, and so 
falls to be determined in light of the principles 
articulated in May v May  (1982) 1 
NZFLR 165 at 170, that to succeed with such an appeal the appellant must show: 
 
       The Judge acted on a wrong principle; or that he failed 
to take into account 
       some relevant matter or that he took into account some irrelevant matter or 
       that he was plainly 
wrong. 
 
[31]   The appeal also falls to be determined in accordance with the policy 
underlying the Hague Convention. As was said 
by the Court of Appeal in P v 
Secretary for Justice as the New Zealand Central Authority; ex parte P  [2007] 1 
NZLR 40 at [204] and reiterated in Smith v Adam  [2007] NZFLR 447 at [16], given 
the summary nature of Hague Convention cases and the specialist nature of the 
Family Court, decisions should not be 
disturbed too readily on appeal in the absence 
of an error of principle. 
 
 
[32]   However, in this proceeding significant new evidence 
is available on appeal 
which was not available to the Family Court in relation to the January 2007 incident. 
I also have had the 
opportunity of hearing the psychologist give evidence both 
clarifying and updating her initial report. All counsel have urged upon 
me the 
importance of this fresh evidence to the availability of the s 106 defences, and the 
 
exercise of the discretion. In light 
of the nature of the evidence, it is appropriate that 
I have regard to it when considering the grounds of appeal. Where further evidence 
is received on appeal that was not available to the Family Court, and that further 
evidence leads the High Court to the conclusion 
that the Family Court has exercised 
its discretion wrongly, the High Court is entitled to exercise an original discretion of 
its 
own: Hadmor Productions Ltd v Hamilton  [1983] 1 AC 191. 
 
 
Appeal ground one: Judge erred in finding that [F] had not established "grave 
risk that the child's return would expose the children 
to .... psychological 
harm" 
 
 
[33]   The Family Court Judge had before him the report of Ms Cameron dated 18 
August 2006. That report 
included the following statements: 
 
       The children would be more appropriately considered "realistically 
       estranged" rather 
than "alienated" from their father in that they have 
       witnessed repeated abuse of their mother and they do not have a history 
of 
       close association or positive relationship with their father. 
 
       ... 
 
       Given the boys' experience of their father 
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it is difficult to see how it could be 
       explained to them that they must return to a situation in which they felt 
       unsafe. 
Whilst they would be likely to benefit from a therapeutic 
       intervention in the event of them being returned to Australia, their 
safety and 
       psychologica l wellbeing can only be assured if they are protected from 
       further  domestic violence  . 
 
    
   ... 
 
       Their experience in Australia was that their mother was unable to protect 
       them from  domestic violence   from 
their father. It is difficult in any country 
       to ensure the safety of women and children who are being exposed to 
        domestic 
violence   and legal protection alone does not always translate into 
       actual protection. 
 
[34]   Reporting as to how each boy 
would respond if the Court made an order for 
return against such objections, she said: 
 
       The boys are likely to feel highly 
unsafe if they were ordered to return to 
       Australia and it is probable that some of their previous symptoms of anxiety 
    
   such as sleep disturbance and nightmares would return. 
 
[35]   The Family Court Judge directed himself that it was difficult 
to make out the 
grave risk defence and cited the passage from the judgment of Priestley J KS v LS 
 [2003] 3 NZLR 837: 
 
       The onus which s 13(1) [now s 106] places on a party is a high onus. High 
       too is the gravity which must be established 
as a subs(c) ground. 
 
[36]   The Judge also referred himself to a passage from a judgment of the Court of 
Appeal in S v S  [1999] 3 NZLR 513 as follows: 
 
       It will not be sufficient to satisfy s 13(1)(c) that allowing the applicant parent 
       custody of, or access 
to, the child would gravely risk physical or 
       psychologica l harm or otherwise place the child in an intolerable situation. 
       The absconding parent must go on to show why the legal system of the 
       habitual residence country would fail to protect 
the child against that risk 
       pending the outcome of custody and access issues there on their merits. 
 
[37]   The Judge concluded: 
 
       The evidence of Ms Cameron is not challenged as to what she says as to the 
       psychologica l implications for the older 
boys if they are returned. However 
       I do not consider that it can be taken, as a psychologist was prepared to do, 
       that 
there is a probability of a future  violence   or abuse to which they would 
       be exposed, or that there is any reason to think 
that the Australian legal 
       system would not provide sufficient protection. The evidence does not 
       suggest that the apprehended 

 violence   order was breached or was ineffective, 
       and although it has expired, must presume that another could be sought. The 
       removal of the children in April 2005 does not appear to have been triggered 
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       by any particular recent incident, but 
rather by accumulated stress and the 
       ongoing legal proceedings. This is not here the case that the psychological 
       implications 
for the children, arising from the return and from the mother's 
       psychologica l frailty, such that the Australian Courts and 
Agencies could not 
       protect and deal with such issues as might arise, with the major concern 
       being in respect of any 
future emotional or physical abuse. 
 
       I am led to the view that while there is real risk that a return to Australia 
       
would expose, more specifically [Z] and [A] to some psychological harm, 
       arising out of their perception what happened in the 
past and their concern as 
       to anything similar happening in the future that the gravity threshold is not 
       reached, and 
the psychological harm is not, on the balance of probability, 
       likely to be serious or long term unless there is reinforcement 
of their 
       concerns, concerns that structures can be put in place to guard against. 
       These children are not traumatised, 
the older boys are very apprehensive, 
       and it is troubling that they should be exposed to stress that a return would 
      
 mea n, with some probable behaviour or consequences, that I am not 
       ultimately persuaded that the defence has been made out. 
 
Position of the parties 
 
 
[38]   The appellant argues that the Family Court Judge was wrong to conclude on 
the evidence before 
him that there was not a grave risk of psychological harm to [Z] 
and [A] in terms of s 106(1)(c) on the evidence before him. Alternatively, 
she 
argues that on the evidence now available to this Court, there is compelling evidence 
that a forced return to Australia will 
cause a serious deterioration to [Z] and [A]'s 
psycho logical wellbeing, a risk that cannot be addressed in the short to medium term 
by any structures or strategies that might be put in place by the Australian 
authorities. Lawyer for the child supports the appellant's 
arguments. 
 
 
[39]   The respondent argues that the Family Court Judge was correct in the view he 
took of the evidence before him, 
and that there was no error on his part. As to the 
new material now before me in the form of the updating reports and viva voce 
evidence 
of the psychologist, the respondent's counsel submits that the risk of 
psycho logical harm to the boys will dissipate when they return 
and experience an 
absence of  domestic violence  .       Beyond that any residual psychological damage 
ident ified is of the type that 
naturally flows from a relocation of this nature. [N] also 
continues to dispute that he was violent toward [F] or the boys.      
       Finally, the 
respondent argues that [F] can no longer mount an appeal on the basis that the boys 
will be forced to leave a safe haven, when it is now 
clear that [F] is unable to keep 
them safe from  domestic violence   in New Zealand. 
 
 
Was the finding open to Family Court Judge on 
evidence before him? 
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[40]   On the evidence before the Family Court Judge the finding in relation to 
gravit y of the risk was clearly 
open to him. The psychologist's report stated that the 
bo ys' psychological wellbeing "could only be assured if they are protected 
from 
further  violence  " and appeared to be based on the assumption that legal protection 
would possibly be inadequate to protect [F] 
and the boys. The Judge had found that 
the apprehended  violence   order was effective to protect [F], [Z], [A] and [K] from 
further 

 violence  , and accordingly was entitled to take the view that the boys' 
psycho logical wellbeing could also be adequately addressed. 
 
New Evidence 
 
 
[41]    It is necessary however to consider the effect of the fresh evidence on this 
ground. Ms Cameron, the Court 
appointed psychologist, provided two updating 
reports, and gave evidence before me. She says that [Z] and [A] remain strenuously 
opposed to a return to Australia and fearful of any contact with [N]. They view 
Australia as being associated with a high level of 
risk for them and their mother. 
Ms Cameron's opinion is that these fears cannot be properly addressed because [Z] 
and [A] cannot 
be assured that they will not be required to have contact with [N], 
that being the exact nature of [N]'s request before the Family 
Court in Australia. On 
their return to Australia, knowing that there was a possibility that they would 
ult imately be required to 
have contact with [N], [Z] and [A] would become anxious. 
This anxiety would persist for some time even were there no further  domestic   
vio lence. As to her use of the word "anxious" she said: 
 
        I use it in a clinical sense, all mental health difficulties are 
simply 
        exa ggerations of normal states so talking about higher intensity, higher 
        frequency and usually longer duration 
episodes. In these children's case it 
        could be quite chronic. 
 
[42]    She said that the difficulty surrounding the boys' 
anxiety around a return to 
Australia could not be addressed in the short to medium term: 
 
        Because their perception is they 
are highly unsafe there ... it will be essential 
        if they return that they enter into therapy there and essential that they 
be 
        protected from any further episodes of  violence  . But in short to medium 
        ter m the problem is their perception 
of the risk ... over the next year or two, 
        if they were to learn over the time nothing adverse would happen and they 
    
    wer e safe their perceptions are likely to change but in the next few years I 
        would expect them to be suffering some 
stress and that would be heightened 
        if they had to undertake supervised access with someone they had no 
        positive 
associations with and feel is a very unsafe person. 
 
[43]    The incident with [M] has exacerbated the situation, in that it has 
caused a set 
back in the progress that the boys were making with the assistance of counselling, in 
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dealing with their anxiety. [A] 
was again having bad dreams, which he used to have 
in Australia, but which had initially eased on his arrival in New Zealand. Both 
boys 
have an increased reluctance and difficulty in discussing their experiences, and [Z] in 
particular is exhibiting disassociation, 
an avoidance of thinking and talking about 
stressful things. 
 
[44]   Ms Cameron observed a clear deterioration in both boys following 
the 
incident with [M]. Because of the fragility induced in them by reason of their past 
life experiences they are at high risk of 
mental disorder as adults. Further, she 
ident ified that [Z] is at risk for adolescent offending, mental health problems and 
drug 
and alcohol abuse. The effect of her evidence was that the boys are already 
damaged by their past experiences of  domestic violence   and that returning them to 
Australia would in the short to medium 
term do more damage to them.                      She 
commented: 
 
       These boys desperately need to be living in one place; feeling 
safe, having 
       enjoyed support of family and other social networks and these are the last 
       children that need any more 
difficulties or traumas, so risk to all of them is 
       incr eased if they are exposed to prolonged stress. 
 
[45]   In considering 
afresh the issue of whether the grave risk defence has been 
made out in light of this additional evidence, I take into account the 
following: 
 
 
(a)    The risk must be a grave risk, and the psychological harm must be substantial 
       and more than merely transitory. 
In particular, it must be more than simply 
       the inevitable stress which occurs or is caused to a child in the circumstances 
       where the abducting parent and the children are uprooted from a situation in 
       which they may have become settled, and 
forced to return to another: Clarke 
       v Carson  [1996] 1 NZLR 349. 
 
 
(b)    As was said by Priestley J in KS v LS: 
 
               Wher e the system of law of the country of habitual residence makes 
               the best interests of the child paramount and provides mechanisms 
               by which the best interests of the 
child can be protected and properly 
               dealt with, it is for the Courts of that country and not the country to 
      
         which the child has been abducted to determine the best interests of 
               the child. 
 
(c)    An abducting parent 
cannot create a situation of potential psychological harm 
       and then rely on it to prevent the return of the child. In C v C 
(minor: 
       abduction: rights of custody abroad)  [1989] 2 All ER 465, Butler-Sloss LJ 
       said at 471, when speaking of a defence argued on the basis that the 
       abduct ing mother would refuse 
to return with the child, which would cause 
       grave psychological harm to the child: 
 
               If the grave risk of psychological 
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harm to a child is to be inflicted by 
               the conduct of the parent who abducted him, then it would be relied 
        
       on by every mother of a young child who removed him out of the 
               jurisdiction and refused to return. It would 
drive a coach and four 
               through the convention, at least in respect of applications relating to 
               young 
children. 
 
[46]   I am satisfied, as was Judge Aubin, that [N] has been abusive towards [F] and 
the boys and that the boys have been 
witnesses to abuse of [F] by [N]. There is some 
corroboration of [F]'s accounts of  violence   prior to [Z]'s birth, and of the 2000 
kerosene incident. Further, I accept that it is more likely than not that the incident in 
2004 occurred, although I note that Judge 
Aubin seemed to discount this incident 
fro m consideration because of the lack of corroboration.            Incidents of  domestic   
vio lence are often not witnessed by anyone outside the family and so cannot be 
corroborated, but [F] was able to obtain an apprehended 

 violence   order following on 
fro m that incident. Although [N] says that he did not oppose it because he was sick 
on the day of hearing, 
it is significant that he has taken no steps to set it aside. I also 
accept, as did Judge Aubin, that the apprehended  violence   order 
has been effective to 
protect [F] and the boys from further abuse. 
 
 
[47]   The overall effect of Ms Cameron's evidence before me 
and in her updating 
reports, is that by virtue of their exposure to trauma,  violence   and abuse in Australia, 
[Z] and [A] are fragile 
children. This means that compared to other children their 
age they have a reduced ability to cope with stress. This has been exacerbated 
by 
their involvement in the incident with [M]. Ms Cameron has clarified that the risk of 
psycho logical harm cannot be removed or 
substantially removed by ensuring that the 
children do not witness further  domestic violence  . Returning to Australia would 
expose 
them to increased stress and hence anxiety in the short to medium term. 
There are two closely related causes of this anxiety. The 
children view Australia as a 
dangerous place for them and their mother by reason of [N]'s presence there. [Z] 
and [A] are also anxious 
regarding the possibility of any contact with [N], a man to 
who m they have no positive attachment and in respect of whom they have 
strong 
negat ive feelings. 
 
 
[48]   Having read the updating reports and heard Ms Cameron's evidence, I am 
satisfied that the boys' 
return to Australia would expose [Z] and [A] to a grave risk 
 
of psychological harm, and that the psychological harm would be substantial. 
Alt hough I proceed on the basis that the apprehended  violence   order will keep them 
safe from exposure to  violence   or abuse from 
[N] and that they can continue to 
receive counselling and support from Australian social services, this is unlikely to 
adequately 
address the boys' anxiety surrounding return. Although they can be 
reassured that they will be kept safe from further abuse by [N], 
they cannot be 
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reassured that they will not have further contact with [N], since contact with the 
children is what [N] seeks through 
the Court process. 
 
 
[49]   The psychological harm likely to result from a return to Australia is 
substant ial, and beyond that which 
is an inevitable consequence of a forced 
relocation. It arises by reason of the very particular life experiences of these boys, 
including 
their exposure to the incident with [M]. The fact that their fragile state is 
at least in part the effect of an episode of  domestic 
violence   in which [N] was not 
invo lved does not diminish the significance of the risk. 
 
 
[50]   As to the likely duration of the 
harm, I accept Ms Cameron's evidence that 
the period of heightened anxiety would last for a few years after return, and would 
only change over time 
if nothing adverse occurs. The consequences for both [Z] and 
[A] of continued exposure to stress could be to seriously damage their 
lives through 
adolescence, and on into adulthood. 
 
 
[51]   Counsel for [N] submits that I should take into account, either in considering 
whether the s 106(1)(c) defence is made out, or in exercising the discretion then 
triggered as to whether to refuse to order the 
boys' return, that [F] has 
inappropriately influenced the boys, and in effect, created their perception of risk in 
Australia. 
 
 
[52] 
  There is evidence that [F] has inappropriately involved [Z] and [A] in her 
perception of events, and has exposed them to material 
that she should not have. In 
her report dated 9 February 2007 in accordance with her brief, Ms Cameron set out 
what she had ascertained 
to be the nature of any discussions [F] had had with her 
sons concerning [N] and their possible return to Australia. She recounts 
that [Z] told 
her he was born early because his mother was "crying all the time about [N] hurting 
 
her". She had also told him that 
[N] was really bad. [Z] said "they had all decided" 
that [K] should not know about the Court case. 
 
 
[53]    In her first report 
Ms Cameron narrated how both [Z] and [A] had seen 
photographs of [N]'s former partner who was "bashed up" ([A]), and "bleeding" 
([Z]). 
[Z] also said that his mother had told him that if she went back to Australia 
[N] would kill her. On cross-examination Ms Cameron 
accepted that there was 
evidence of these and other highly inappropriate discussions by the mother with [Z] 
and [A], communicating 
information that a child should never hear, and that this 
showed [F]'s difficulty in containing her distress and her inability to 
cope with her 
distress. 
 
 
[54]    In her report of 9 February 2007, she commented that it was likely that these 
discussio ns with 
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their mother did form part of the children's attitude to [N] and a 
return to Australia, but that the boys' feelings about their father 
were consistent with 
their reported experiences of him including both the reported  violence   and their 
intermittent contact with him. 
She concluded: 
 
        Whilst I still consider that it is likely that there has been some reinforcement 
        of the boys' views 
about their father and about a return to Australia by 
        discussions that they have had with their mother or by matters that 
they have 
        heard discussed by adults, I remain of the view that the boys' feelings and 
        views about these matters are 
also a product of their own experiences in 
        relation to their father and the absence of any significant attachment to him. 
 
[55]    It was put to her during cross-examination that the influence of [F] on [Z] and 
[A] regarding a return to Australia was 
far more significant than she conceded. She 
rejected the notion that [F] had alienated the boys from [N].                  She described 
alienat ion as the process whereby a child with a previously positive connection with 
a parent very rapidly becomes hostile and resistant 
to contact. However she said this 
situation was better conceptualised as: 
 
        A realistic estrangement by which we mean children 
exposed to adverse 
        experiences with parents and the other parent's attitude to that. 
 
[56]    It is clear that [F] has said 
things to [Z] and [A] about their father that she 
should not have, or allowed them access to information that falls into that category 
of information that should have been kept away from the boys. However I am 
 
satisfied that while this may have reinforced them in 
their views of [N] and the risks 
associated with a return to Australia, it did not create those views. [Z] and [A] were 
exposed to 
trauma through [N]'s actions and they recounted those events in language 
which suggested their own recall rather than coaching. These 
are not perceptions 
without rational basis, which can be dealt with by counselling and the cessation of 
influence by the abducting parent. The fact that 
[F] has provided this information 
does not therefore alter my assessment of the gravity or nature of the risk to [Z] and 
[A]. The 
relevance of this conduct on the part of [F] to the exercise of the discretion 
is dealt with later [para [97]]. 
 
 
[57]    The last 
issue arising in relation to this ground of appeal is the respondent's 
argument that [F] can no longer mount an appeal on the basis 
that the boys will be 
forced to leave a safe haven, because [F] is unable to keep them safe from  domestic   
vio lence in New Zealand. 
To the extent that it is relevant, this issue relates to the 
exercise of the discretion, and not to whether the s 106(1)(c) defence 
is made out. 
The latter issue is resolved by focusing upon a predictive analysis of the likely effect 
of a return to Australia, and 
not upon a comparative analysis of whether it is in the 
children's best interests that they remain in New Zealand or return to Australia. 
 
 
Second ground of appeal: Judge erred in declining to find that ordering [Z] 
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and [A]'s return would place them in an intolerable 
situation because of its 
impact on [F]'s parenting 
 
 
[58]    This ground of appeal was not developed in written submissions, but 
counsel 
for the appellant presented argument at hearing. 
 
 
[59]    Judge Aubin was not satisfied that there was a grave risk that 
return would 
place the children in an intolerable situation. Although this ground of objection was 
not argued before the Family Court 
on the basis of the impact upon [F], in 
considering the psychological harm defence Judge Aubin noted the absence of 
psycho logical 
evidence in respect of the mother to the effect that if she was forced to 
return to Australia, she would deteriorate to the point 
where her physical and 
psycho logical integrity was at risk, compromising her ability to parent. 
 
[60]    However, additional evidence 
has been received on appeal as to [F]'s 
psycho logical state. [F] provided affidavit evidence that she is suffering from post 
traumat 
ic stress disorder as a result of  domestic violence   she and the children were 
subjected to by [N]. She has received counselling since 
arriving in New Zealand, 
and has improved as a result of that counselling.         However, the Family Court 
decisio n caused her 
mental state to deteriorate with a return to anxiety, sleeplessness, 
lack of appetite, vomiting and migraines. She has had to give 
up work with a local 
gym. 
 
 
[61]    In her final report, Ms Cameron was asked to assess [F]'s competency as a 
parent here and in 
Australia. She said that [F] was fragile in terms of her mental 
wellbeing and her ability to protect her children from  domestic violence  . 
Ms Cameron said that when she saw [F] in early March she was very concerned with 
her demeanour.      She was agitated and had scattered 
thought and speech.           Ms 
Cameron's assessment was that [F] was developing a clinical depression.             This 
deterioration 
followed on from the January incident involving [M]. [F] has sought 
medical assistance and further counselling and Ms Cameron understands 
that she is 
improving with that.     However, Ms Cameron expressed the opinion that [F]'s 
wellbeing would be adversely affected if 
she was required to return to Australia. 
Alt hough Ms Cameron accepted that [F] could access counselling in Australia, she 
said that 
it is generally desirable to finish the therapeutic work with the same 
therapist if possible. 
 
 
[62]    I accept that [F] is mentally 
fragile by reason at least in part, of her history 
with [N]. I also accept that [F]'s mental wellbeing is important to the boys because 
it is key to their being provided with a stable environment, and that [F]'s wellbeing 
may be adversely affected on a return to Australia. 
However, the evidence is that [F] 
responds well to counselling and that counselling services are available in Australia. 
Alt hough 
it may be ideal that [F] continue to utilise the services of the same 
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counsellor, that is not essential. It is also to be borne in mind that 
the apprehended 
vio lence order seems to have been effective in preventing repeat incidents of 
vio lence. In these circumstances 
any adverse impact on [F]'s mental wellbeing 
should be able to be addressed through a continuation of counselling. The evidence 
 
 
does not suggest that her parenting of the boys would be so compromised that the 
"into lerable situation" threshold is reached. 
 
 
[63]    This ground of appeal therefore fails. 
 
 
Third appeal ground: Did the Judge err in his approach to [Z] and [A]'s 
objection 
to return? 
 
 
[64]    Judge Aubin dealt with [Z] and [A]'s objection to return toward the end of 
his judgment. He said that while 
it was not in dispute that [Z] and [A] objected to 
returning, it was clear from the Court of Appeal decision in White v Northumberland 
 [2007] NZFLR 1105 that even if the Court is satisfied that there is such objection 
and that the child is of an age and maturity at which it is appropriate 
to attach weight 
to that view, the objection is not in itself determinative. There is still a need to 
determine other relevant factors 
by way of residual statutory discretion. 
 
 
[65]    Judge Aubin observed that [Z] and [A] were young when they witnessed the 
incident 
in 2000, and that their recollection of this and other incidents must be seen 
as having been contaminated by subsequent discussions 
with their mother and the 
passage of time. The Judge referred to the psychologist's rejection of the view that 
there had been a process 
of alienation, and accepts that: 
 
        The opposition to return, looked at objectively, exists upon a surer 
        foundation, 
based upon past events than would a negative picture of the 
        father crafted by the mother in the minds of her sons. 
 
[66] 
   The Judge accepted that [Z] and [A] were both of an age and maturity where 
some weight was to be given to their opposition to 
return, but the weight given to the 
object ions: 
 
        must be limited, given those ages and degrees of maturity, in the context 
of 
        the circumstances here as a whole and having regard to the strong statutory 
        convention presumption in favour of 
a return ... It will, perhaps, be 
        uncommon for order for a return to be refused upon the grounds of 
        opposition from 
children of this age unless a defence of physical or 
        psychologica l harm, or intolerable situation, is also made out. 
 
[67] 
   The Judge then considered the exercise of the discretion that exists where one 
of the defences is made out, and held that he was 
not satisfied that an order for return 
should be refused taking into account: 
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            (1)    The strong presumption in favour 
of return and of the consideration 
                   of welfare and parenting issues in the appropriate Court of the 
           
        country of origin. 
 
 
            (2)    That in the absence of the grave risk defence being sustained, only 
             
      limited weight can be given to the objections of a 9 year old and 10 
                   year old of average maturity and comprehension. 
 
 
            (3)    The unilateral action of the mother in bringing the children to New 
                   Zealand without notice 
and at a time when both parents were 
                   legally represented and engaged in live proceedings in respect of 
       
            the children in the appropriate Australian Court. 
 
 
[68]    The appellant and lawyer for the child contend that the Judge 
erred in his 
approach to this defence because he failed to undertake the factual inquiry necessary 
to determine the weight to be 
attached to the children's views. In particular he failed 
to adequately consider how the views were formed, the basis for them and 
how 
realist ic or reasonable those views were. 
 
 
[69]    Secondly, that in determining the weight to be attached to [Z] and [A]'s 
object ions to return the Judge incorrectly inserted a strong presumption in favour of 
return arising from the policy behind the 
Convention and statute. Although there 
may be room for consideration of the policy objectives of the Convention and 
statutes when 
determining how to exercise the discretion, it is not appropriate to 
include policy considerations at this stage, when the Court 
is engaged in what is 
essent ially a factual inquiry. 
 
 
[70]    The respondent argues that while the Judge may have included some 
remarks 
in his judgment that might suggest he was moving outside the appropriate factual 
inquiry as to weight, these were in reality 
no more than mere observations. They did 
 
not affect the decision making process. All relevant considerations were referred to 
by 
the Judge, and, in any event, the Judge was aware that even the finding of limited 
weight was sufficient to trigger the residual 
statutory discretion, and he then properly 
mo ved to consider that final step. Finally, the respondent says that little weight is to 
be attached to the objections because of the 
mother's influence in formulating and 
encouraging those objections, and because their primary objection was addressed to 
risk associated 
with the return, which was unlikely to be realised. 
 
 
Analysis 
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[71]   A four step approach to this defence was identified by Chisholm 
J in White v 
Northumberland  [2006] NZFLR 793, approved by the Court of Appeal  [2006] 
NZFLR 1105 at [47]. 
 
 
[72]   The Court must determine: 
 
 
       1.        Does the child object to return? If so: 
 
 
       2.        Has the 
child attained an age and degree of maturity at which it is 
                 appropriate to give weight to the child's views? If 
so: 
 
 
       3.        What weight should be given to the child's views? And: 
 
 
       4.        How should the residual statutory 
discretion be exercised? 
 
 
[73]   It is on the Judge's approach to the third stage of analysis that this appeal 
point focuses.   
   The considerations relevant to an assessment of weight were 
discussed by Fisher J in S v S at 522: 
 
       Of course as a matter 
of degree the weight to be attached to the wish will 
       turn upon all the surrounding circumstances. "Age and degree of maturity" 
       are expressly referred to in s 13(1)(d) and para 30 of the report on the 
       convention quoted earlier. Other considerations 
will include the cogency of 
       any reasons given by the child and the possible role of external influences. 
       As Elias J 
said in Clarke v Carson at p 354: 
 
                 "The position at which it is right to take into account the views of 
        
         children seems to me in the normal course to be the time when they 
 
               are able to reason. That is a position 
supported by the convention on 
               the rights of the child. Here, on the whole, the reasons put forward 
              
 by the children for their objections are reasonably held. Even 
               though there are indications that some reasons are 
affected by their 
               lack of maturity and even though I have doubts as to their capacity to 
               see the whole 
picture (so that I would not accept that their views 
               should be determinative), I accept that both children are of 
an age 
               and degree of maturity which makes it appropriate to take their 
               views into account." 
 
[74]  
 In this case the Judge did consider whether the views of [Z] and [A] were the 
product of a process of alienation, and rejected that 
view. He also determined that 
they were of an age and maturity at which it was appropriate to attach some weight 
to the views. However 
he did not go on to consider the cogency of those reasons, 
but rather seems at this point of the inquiry to have been diverted into 
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the policy 
considerations behind the Convention. 
 
 
[75]   The effect of this approach was to ignore matters which would likely have 
increased the Judge's view of the weight to be attached to [Z] and [A]'s objection to 
return. Instead he proceeded to take into account 
the policy considerations behind 
the Convention which persuaded him that little weight should be attached to those 
object ions. Such 
an approach will inevitably have the effect of minimising the 
weight to be attached to a child's objection to return, no matter how 
rational and 
cogent the basis for that objection. 
 
 
[76]   Having found that the Judge erred in his approach to stage three of the 
White 
v Northumberland analysis it is appropriate to consider the weight to be attached to 
the boys' objections de novo. 
 
 
[77]  
 There are a number of matters that it would have been appropriate to take 
into account in determining the weight to be attached 
to those views. Firstly, as the 
Judge identified, the views of [Z] and [A] are based upon past events, even though 
the views may 
have been affected to some extent by subsequent discussion with the 
mother and by the passage of time. Those past events include 
acts of  violence   by the 
father directed at the mother, which would have been traumatic for a child to 
witness. There were also acts 
of  violence   and abuse by [N] directed at [Z] and [A], 
their pets and their belongings. 
 
[78]   Secondly, I take into account that 
[Z] and [A]'s opposition to return is based 
not just upon a fear of a repetition of such incidents, but also a desire to avoid any 
contact with [N], to whom they have no positive attachment. 
 
 
[79]   Thirdly, I take into account that as well as the reasons connected with [N], 
both boys object to return because they have 
become settled in New Zealand. Both 
cited the family they have here, and the friendships they had formed, as reasons why 
they wished 
to remain here. It is relevant to this consideration that the boys have now 
been in New Zealand for two years. Almost a year passed 
before application for 
their return was made, and the resulting Court processes have taken up a further year 
(with delay of two months 
caused by the incident involving [M]). Two years is a 
significant proportion of each of these boy's lives, and it is understandable 
that they 
have become settled here. 
 
 
[80]   Against this is to be balanced the fact that [Z] and [A]'s perception of the risk 
of 
future  domestic violence   may in reality be exaggerated to some extent, given the 
past effectiveness of the apprehended  violence   order. 
I also take into account that 
some disruption to children is an inevitable consequence of the application of s 105. 
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[81]   Notwithstanding 
these balancing matters, I am satisfied that the second and 
third grounds of objection are cogent and rational objections. The boys 
are of an age 
to have formed views about their future, and where they want to live, on a reasoned 
basis and I am satisfied that considerable 
weight should be attached to those views. 
 
 
Fourth ground of appeal: did the Judge err in the exercise of the residual 
discretion? 
 
 
[82]   Lawyer for the child submits that the Judge committed two errors when 
considering the exercise of his discretion as outlined 
at [67]. First, it is said that 
there is no justification for discounting the children's objection defence on the 
grounds that no 
other defence has been made out. Such an approach effectively 
renders the defence unavailable for children of this age. The objection 
will never be 
more than a postscript, an additional moral weight to the legal decision. Secondly, 
 
the Judge erred in taking into 
account the fact that [F] unilaterally brought the 
children to New Zealand without notice. 
 
 
[83]   Reliance was placed by the appellant 
and lawyer for the child on the Supreme 
Court decision in Secretary for Justice v HJ  [2007] NZFLR 195 and the Court of 
Appeal decision in Smith v Adam. 
 
 
[84]   The respondent submits that the Judge was entitled to take into account 
the 
matters that he did, and that he correctly exercised his discretion to order their return 
to Australia. The respondent argues 
that the Court's findings in Secretary for Justice 
v HJ are to be restricted to s 106(1)(a) cases where the application is more than 
12 
mo nths after the wrongful removal, and where the children are settled. Therefore 
considerations apparent from that case have 
no place in the exercise of the discretion 
in this case, except the emphasis placed upon the importance of the Convention and 
the 
underlying principles behind it, in relation to the exercise of the discretion. 
 
 
[85]   Judge Aubin's judgment was delivered in 
early November 2006, before the 
decisio n of the Supreme Court in Secretary for Justice v HJ, or the Court of Appeal 
in Smith v Adam. 
This Court also has before it significant new evidence. The 
discretion therefore falls to be exercised in this case in a different 
factual and legal 
context to that existing at the time of the Judge's decision. Because I have found 
both the "child objection" and 
"grave risk" defences established, I approach the 
exercise of the discretion de novo, although this will entail consideration of 
the 
weight to be attached to the matters taken into account by Judge Aubin. 
 
 
Relevant principles 
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[86]   In Secretary for Justice 
v HJ the Supreme Court held that where a s 106(1)(a) 
defence is made out, the discretion requires the Judge to compare and weigh 
two 
considerations (at [85]): 
 
       One concerns the welfare and best interests of the child or children involved 
       in the 
case. The other concerns the significance of the general purpose of the 
       Convention in the circumstances of the case. 
 
[87] 
  In relation to the s 106(1)(a) defence, the Court described the balancing 
exercise as follows (at [86]): 
 
       When undertaking 
this exercise the Judge should consider whether return 
       would or would not be in the best interests of a child who has necessarily 
       already been found to be settled in its new environment. That very settlement 
       implies that an order for return may 
well not be in the child's best interests. 
       Matters relevant to the assessment include the circumstances in which the 
     
  child is now settled; the circumstances in which the child came to be 
       wrongfully removed or retained; and the degree to 
which the child would be 
       harmed by return. Other factors capable of being relevant will be the 
       compass and likely outcome 
of the dispute between the parties, and the 
       nature of any evidence directed to another ground of refusal, whether or not 
 
      that ground is made out. In short, everything logically capable of bearing on 
       whether it is in the best interests of 
the child to be returned should be 
       consider ed. 
 
       If the Judge considers that return is not in the best interests of 
the child, the 
       issue becomes whether some feature of the case, such as concealment by the 
       party responsible for the 
wrongful removal, nevertheless requires that the s 
       106(1)(a) discretion be exercised in favour of return so as to avoid the 
       perverse incentive inherent in refusing to order return. Unless the Court finds 
       that such competing factors as may 
exist clearly outweigh the interests of the 
       child, return should not be ordered. 
 
[88]   In Smith v Adam, the Court of Appeal 
discussed the discretion in relation to a 
s 106(1)(c) defence.      The Court of Appeal, in accepting the relevance of the 
balancing 
exercise described by the Supreme Court in Secretary for Justice v HJ to 
that defence said (at [14]): 
 
       Wher e the grave risk 
exception is made out, it would obviously not be in the 
       best interests of the particular child to order return. We find it 
difficult to 
       envisage a situation where the competing policy factors of the Convention 
       would, in terms of the Supreme Court test, clearly outweigh the interests of 
       the child in 
such a situation. 
 
[89]   To similar effect is the following comment of Baroness Hale of Richmond in 
re D (A Child) (Abduction: Rights 
of Custody) [2006] UKHL 51;  [2006] 3 WLR 989, 1008: 
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       It is inconceivable that a Court which reached the conclusion that there was a 
       grave risk that the child's 
return would expose him to physical harm or 
       otherwise place him in an intolerable situation would nevertheless return him 
       to face that fate. 
 
[90]   For the reasons identified by the Supreme Court at paragraph [49] of 
Secretary for Justice v HJ, 
the welfare and best interests of the child are not excluded 
fro m the matters to be taken into account in exercise of the discretion 
in this case. 
 
The Court referred to the statutory direction in s 4(7) of the Act that the paramountcy 
principle as stated in s 
4 (that the welfare and best interests of the child must be the 
first and paramount consideration in the application of the Act) 
does not "limit" 
subpart 4 of Part 2. The Court said: 
 
         Once a case moves from s 105 to s 106 the principle is relevant but 
it must 
         not be applied so as to limit the s 106 discretion. The statutory direction in s 
         4(7) can only be construed 
as requiring the Court to have regard to the 
         welfare and best interests of the particular child in a manner that is not 
         inconsistent with the policies and purposes of the Convention. 
 
[91]     I therefore adopt the approach described in Secretary 
for Justice v HJ of 
determining whether return is in the best interests of [Z] and [A]. If I determine it is 
not, I must then balance 
against that any feature of this case that requires the best 
interests of the children to yield to the deterrent purposes and the 
policies of the 
Convention. 
 
 
[92]     Given the finding that the grave risk defence is made out, it is clearly not in 
the best interests 
of the boys that they be returned to Australia. 
 
 
[93]     I mention however other matters which reinforce my view that it is not 
in the 
best interests of the children that they be required to return to Australia. [Z] and [A] 
object to returning to Australia. 
The basis of their objections are so reasonable that 
ignoring those wishes can be expected to further adversely impact the boys. 
 
 
[94]     Moreover, the boys have now lived in New Zealand with their mother for two 
years. A speedy return in keeping with the 
purposes of the Convention cannot be 
achieved. All of the boys are now settled in their schools. They have formed 
friendships and 
attachment to their extended family in New Zealand and these are 
some of the reasons behind [Z] and [A]'s objection to return. The 
delay in resolving 
the issue of the boys' return is not the result of any deliberate conduct on the part of 
[F] designed to delay 
proceedings. 
 
 
[95]     The respondent also argues that the events surrounding [M] are relevant to 
the best interests inquiry, because 
they show that the boys are not safe from exposure 
to trauma in New Zealand, and that the incident in January 2007 is evidence that 
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[F] 
makes: 
 
       bad decisions about men, bad decisions about how she can protect herself 
       (for example leaving Australia 
part-way through a Court process when there 
       was no immediate risk to the children), bad decisions about what she does, 
   
    and bad decisions to hide information from the psychologist ... 
 
It is submitted by counsel for the respondent that by reason 
of the events earlier this 
year, [F] can no longer mount a grave risk argument predicated on the proposition 
that the children will 
be returned from a "safe haven" to a country where  domestic   
vio lence may be possible. 
 
 
[96]   It was put to Ms Cameron by counsel 
for the respondent that [Z] and [A] 
would feel no more safe in New Zealand than in Australia.            She rejected that 
proposit 
ion. She said that their perception was still strongly that Australia was a 
dangerous place for them. The evidence in relation to 
the incident with [M] does not 
alter my views that the best interests of the children are served by allowing them to 
remain in New 
Zealand. Wherever they are, their mother will be their primary 
caregiver, so that if there are any valid concerns regarding [F] making bad choices in 
relat ion to men, those concerns would 
exist whether the boys were in Australia or 
New Zealand. It is therefore a neutral factor. In any case, evidence has been 
produced 
that shows that, through counselling, [F] is addressing difficulties she may 
have in forming relationships in which she is not the 
victim of abuse. This is a 
posit ive development. 
 
 
[97]   There is no particular feature of this case that weighs significantly 
in the 
balance in favour of return and it is difficult to conceive of a factor that could 
outweigh the concerns regarding the children's 
psychological wellbeing on a return. 
There is evidence that [F] has provided [Z] and [A] with information of a highly 
inappropriate 
nature and which would have reinforced their views of [N] and their 
reluctance to return to Australia. As I have held, that information 
did not create the 
negat ive feelings toward [N] or the boys' perception of risk associated with a return; 
those feelings and the 
boys' objections are based upon their experiences of [N]. 
Alt hough the mother's conduct was inappropriate it does not weigh in favour 
of 
return, because her conduct did not create the grave risk of psychological harm, nor 
the objections of [Z] and [A].      In the 
absence of such a causal connection (a 
connection between the abducting parent's conduct and the creation or existence of a 
 
defence) 
considerations of deterrence are not engaged. The policy objectives of the 
Convention certainly do not require the Courts to adopt 
a punitive approach. 
 
 
[98]   Judge Aubin also took into account that the mother had unilaterally brought 
the children to New Zealand 
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without notice and at a time when both parents were 
legally represented and involved in live proceedings. Whenever the Court comes 
to 
exercise its discretion, it will be against the background of an abduction, but I do not 
see anything in the circumstances of 
this abduction that require the best interests of 
these children to yield to the policy objectives of the Convention. 
 
 
[99]   Finally, 
in exercising his discretion Judge Aubin attached limited weight to 
the objections of [Z] and [A] because they were only nine and 
10 year olds of 
average maturity and comprehension and the grave risk defence had not been 
sustained. Because of how this case has 
developed, the discretion does not fall to be 
exercised on the basis of the child objection defence only. However, I accept the 
appellant's 
argument that the Judge erred in apparently minimising to the extent that 
he did the weight to be attached to the objections of children 
in [Z] and [A]'s age 
group. Article 13 of the Convention recognises the existence of the defence as a 
stand alone defence. Of course, 
it is true that the more cogent the reasons behind the 
object ion the greater the significance that will be attached to the objection 
by the 
Court when undertaking the best interests analysis involved in the exercise of the 
discretion. Relevant to this point is that 
even where the threshold in respect of 
another defence has not been met, evidence adduced in support of that defence can 
be taken 
into account in addressing the best interests inquiry, along with the 
children's objection: Secretary for Justice v HJ. Each case 
has to be approached on 
its own facts. 
 
 
[100] Having considered all these matters I therefore: 
 
 
                 (a)   allow the 
appeal; 
 
 
                 (b)   exercise my discretion to decline to order the return of [Z], [A] 
                       and [K] 
to Australia. 
 
[101] If any issue as to costs arises that counsel are unable to resolve they may file 
memoranda by 5:00 p.m. 22 
June 2007. Such memoranda should be no longer than 
five pages in length. 
 
 
[102] This case may be cited as Coates v Bowden. These 
are fictitious names to 
protect the identities of the parties. 
 
 
 
 
                                                    Winkelmann 
J 
 



11/12/2018 COATES V BOWDEN HC AK CIV 2006-404-7028 [2007] NZHC 559 (30 May 2007)

http://www.nzlii.org/cgi-bin/sinodisp/nz/cases/NZHC/2007/559.html?query=domestic%20and%20violence 28/28

NZLII: Copyright Policy | Disclaimers | Privacy Policy | Feedback
 URL: http://www.nzlii.org/nz/cases/NZHC/2007/559.html

 


