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A list of jurors prepared in accordance with the provisions of the Juries Act 1927, for a
particular jury district consisted of the names of the ratepayers in that district who were qualified
and liable to serve as jurors and who were not exempt from such service by the provisions of the
Act. Every issue triable with a jury was required to be tried with a jury drawn from a panel of jurors
selected from the list for the appropriate district. S3 of the Act of 1927 enacted that every ratepayer
aged between 21 and 65 years was "qualified and liable" to serve as a juror provided that (a) he was
rated in respect of land having a rateable valuation in excess of a prescribed minimum and (b) he was
not exempt from such service. S5 of the Act stated that "women" were exempted from serving as
jurors; but s16 of the Act allowed a woman (if otherwise qualified) to apply to have her name
inserted in the appropriate list of jurors and enacted that, when her name had been so inserted, she
would be qualified and liable to serve as a juror. S5 of Art38 of the Constitution states that (subject
to certain exceptions) no person shall be tried on a criminal charge without a jury.

The plaintiffs were returned for trial in the Circuit Court on criminal charges which were due to
be tried by a judge with a jury. Before the start of the criminal trial, the plaintiffs issued a summons
in the High Court and claimed declarations that the provisions of the Act of 1927 relating to the
rating qualification and to the conditional exclusion of women were inconsistent with the provisions
of the Constitution of Ireland 1937, and had not been continued in force by Art50 of the
Constitution. It was established in evidence that only two women had served on juries within the
ten years prior to the trial of the civil action.

Held by Pringle J, in giving judgment for the defendant, 1, that there was no presumption of law
that the provisions of the Act of 1927 were consistent with the provisions of the Constitution.

The State (Sheerin) v Kennedy (1966) IR 379; McMahon v The Attorney General (1972) IR
69 considered.

2. That the personal rights of a citizen which are guaranteed by subs1 of s3 of Art40 of the
Constitution are not restricted to the rights specified in subs2 of that section.



Ryan v The Attorney General (1965) IR 294 applied.

3. That the personal rights of the plaintiffs guaranteed by the Constitution did not include a right
to be tried before a jury drawn from a panel of men and women who had not passed a property test.

4. That the provisions of the Act of 1927 relating to women jurors and to the property
qualification for all jurors were not in conflict with the provisions of s1 of Art40 of the Constitution
which state that all citizens shall, as human persons, be held equal before the law.

The State (Nicolaou) v An Bord Uchtala (1966) IR 567 considered.

5. That the fixing by the Minister for Justice of the minimum rating qualifications pursuant to
s2 of the Act of 1927 was not a usurpation of the legislative power vested exclusively in the
National Parliament by Art15 of the Constitution.

On appeal by the plaintiffs it was Held by the Supreme Court (O'Higgins CJ, Walsh, Budd,
Henchy and Griffin JJ), in allowing the appeal, 1, that the exclusion of citizens who were not
ratepayers from the lists of jurors was inconsistent with the provisions of the Constitution because
- (a) per O'Higgins CJ and Walsh J. - The exclusion was based on an invidious discrimination which
was not authorised by the provisions of s1 of Art40 of the Constitution which allow enactments
to have due regard to differences of capacity, physical and moral, and of social function.

(b) per Henchy and Griffin JJ. - A jury drawn from a panel of jurors forming part of a list of
jurors from which has been excluded a class of citizens on the basis of a property qualification (as
distinct from the capacity or social function of the class) is a jury which fails to satisfy s5 of Art38
of the Constitution by reason of the lack of representativeness of the list of jurors.

2. (O'Higgins CJ dissenting) That the conditional exclusion of women from the lists of jurors was
inconsistent with the provisions of the Constitution because - (a) per Walsh J. - The exclusion, being
based on sex alone, was an invidious discrimination which was not authorised by the provisions of
s1 of Art40 of the Constitution.

(b) per Henchy and Griffin JJ. - The exclusion was based on sex alone (and not on capacity or
social function) and had resulted in the virtual elimination of women from jury service so that a jury,
constituted in accordance with the Act of 1927, did not satisfy s5 of Art38 of the Constitution by
reason of the lack of representativeness of the list of jurors. 
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INTRODUCTION:

Reported (1976) IR 38

 D P M Barrington SC and S Sorahan SC (with them P MacEntee and Mary Robinson) for the
plaintiffs:

In a democratic State the obligation of jury service ought to to be shared between all citizens as
equally as practicable so that juries may represent genuinely the community at large. (- the Criminal
Justice Act 1972, s25 and Schedule 2; the Juries Act 1974, s1, and Schedule 1, Parts 1 and 3)

The effect of s2 and s3 of the Juries Act 1927, is to confine the obligation of jury service to a
small minority of propertied male citizens. However honestly these jurymen may approach their
task, the similarity of their backgrounds could lead to an inbuilt, if unconscious, bias on their part
in a particular trial. It is sufficient to call for the intervention of this Court that the mere possibility



of abuse of the jury system should be shown; no actual abuse of the system need be proved - just
as no actual abuse of the electoral system was established in McMahon v The Attorney General
((1972) IR 69).

 The State (Nicolaou) v An Bord Uchtala ((1966) IR 567). Just as no person may be excluded,
by reasons of the sex of such person, from citizenship (Article 9, s1, subs3), from membership of
Dail Eireann (Article 16, s1, subs1), or from the right to vote at Dail Eireann elections (Article 16,
s1, subs2), similarly a person cannot be excluded, by reason of the sex of such person, from
exercising the personal rights guaranteed to a citizen by Article 40, s3, subs1. (They referred to R
v Sutton ((1968) 53 Cr App R 128) Quinn's Supermarket v The Attorney General ((1972) IR 1).
(They also referred to O'Brien v Manufacturing Engineering Co ((1973) IR 334).) The other groups
exempted from jury service but entitled to serve on application are singled out for such exemption
on the basis of their particular social function.

The personal rights of a citizen guaranteed by Article 40, s3, subs1, are not limited to the
elementary matters specified in subs2 of that Article since they include a right to have recourse to
the High Court to defend and vindicate a legal claim (Macauley v Minister for Posts and Telegraphs
((1966) IR 345)) In re Haughey ((1971) IR 217). These personal rights also include a right to bodily
integrity (Ryan v The Attorney General ((1965) IR 294)) Murtagh Properties v Cleary ((1972) IR
330).

It is submitted that these rights include a right to participate as a layman in the administration
of justice, to have the burdens of such administration discharged by one's fellow-citizens equally
with oneself, and to be tried by a representative sample of one's fellow-citizens; and the enforcement
of the rights claimed is not impracticable. (They referred to O'Brien v Keogh ((1972) IR 144)).

A property qualification for jury service can be justified under the Constitution of 1937 only
so far as it is referable to differences of capacity or of social function as between citizens.

A reasonable approach to the question of the constitutionality of any particular enactment is
provided by Budd J in his judgment in Byrne v Ireland ((1972) IR 241, 298) where, in dealing with
the question of whether the State enjoyed an immunity from suit, he suggests that a reasonable
approach is to enquire whether it is "something which one should be surprised to find in a modern
constitution of a modern State." A property and a sex qualification for jury service are matters which
one should be surprised to find in such a constitution. The recognition of the special position of
women in Article 41, s2, of the Constitution of 1937 is directed towards the social function of
woman as wife and mother. (They referred to the judgment of Walsh J in McGee v The Attorney
General ((1974) IR 284, 311)). There are about 200000 single women in the State who are neither
wives nor mothers and whose social function is not such as to deprive them of rights enjoyed by
men or to exempt them from duties imposed on men. (They referred to Murtagh Properties v Cleary
((1972) IR 330)).

 The State (Sheerin) v Kennedy ((1966) IR 379); McDonald v Bord na gCon ((1965) IR 217) -
a fortiori where the Constitution in existence in 1927 does not correspond in the relevant particulars
with the present Constitution. The Constitution of the Irish Free State 1922, contained no guarantee
of equality before the law or of protection for the personal rights of the citizen, such as are contained
in Article 40, s1, and s3, of the Constitution of Ireland 1937. The property qualification contained
in s2 of the Act of 1927, its variation from county to county, and the practical exclusion of women
from jury service were not necessarily unconstitutional at the time when the Act of 1927 was



enacted. (They referred to Article 3 of the Constitution of 1922, s3, and s5 of the Juries Act
(Ireland) 1871; s1 of the Sex Disqualification (Removal) Act 1919; s3 of the Juries (Amendment)
Act 1924; The State (Quinn) v Ryan ((1965) IR 70); In re Article 26 of the Constitution and the
School Attendance Bill 1942 ((1943) IR 334); McMahon v The Attorney General ((1972) IR 69)).

 Melling v O Mathghamhna ((1962) IR 1); Conroy v The Attorney General ((1965) IR 411)
McMahon v The Attorney General ((1972) IR 69). ( Hoyt v Florida ((1961) 368 US 57); White v
Crook (251 F Supp 401 (DCMD Ala 1966)); Swain v Alabama ((1965) 380 US 202); Norris v
Alabama ((1935) 294 US 587); Strauder v West Virginia ((1880) 100 US 303); Ex parte Virginia
((1880) 100 US 339); Patton v Mississippi ((1947) 332 US 463); Fay v New York ((1947) 332 US
261)).

A J Hederman SC and D P Sheridan SC (with them P J P Carney) for the defendant:

The right to trial by jury conferred by Article 38, s5, of the Constitution of Ireland 1937, must
have been envisaged as a right to trial by only a propertied section of the community. A property
qualification for jury service existed in both Ireland and England at the time of the enactment of the
Constitution.

The people, in enacting the Constitution of 1937, must be presumed to have intended "trial by
jury" to mean what it meant just before the enactment of the Constitution. If this were not so, the
word "jury" in Article 38, s5, would have been enlarged to indicate that the jury must be made up
of a random sample of the public. The failure to qualify the word "jury" in Article 38, s5, must be
noted in contradistinction to the qualification of the word "ballot" in Article 16, s1, subs4, relating
to Dail elections. If the latter article had referred to election by "ballot" merely, instead of to election
by "secret ballot", it is submitted that McMahon v The Attorney General ((1972) IR 69) might have
been decided otherwise.

In Article 45, s4, of the Constitution, the State "pledges itself to safeguard with especial care the
economic interests of the weaker sections of the community." This justifies a property qualification
which exempts sections of the community that should be protected from the liabilities which are
involved in jury service. A juror is compelled to attend court under penalty of fine; he may have to
abandon his livelihood, without remuneration, for an unspecified period. In these circumstances, the
discrimination effected by s2 and s3 of the Act of 1927 is not an invidious one.

While occupation of a house having a low rateable valuation does not invariably indicate that the
occupier is less prosperous than someone whose house has a higher valuation, nevertheless the
rateable valuation of a person's house is generally proportionate to his income.

An accused person never had, and never could have, the right to choose a jury from a panel made
up from all the electorate. Criminal trial by jury is subject first, to the selection of a jury panel, then
to the selection of jurors by ballot from that panel, and then to the right of the Attorney General to
direct a juror to stand by. Thus, there can be no right to serve on a jury, even if there is a right to
have one's name included in the jury list.

The right of a woman, as a citizen, to be on a jury panel is analogous to her right to vote; in each
case she may elect either to exercise the right or not to exercise it. It is conceded that a statute that
compelled men to vote but left women to their election might be unconstitutional in the light of the
express provisions of Article 16, s1, subs2, that the right to vote resides in "every citizen without
distinction of sex."



The American cases cited by counsel for the plaintiffs support a property qualification for jury
service and the absence of a provision compelling women to serve on juries. Many of the single
women in this State are engaged in the same domestic (as distinct from biological) functions as wives
and mothers, being occupied in looking after aged and sick relatives.

 see Maher v The Attorney General ((1973) IR 140, 148). (They also referred to The State (C)
v Minister for Justice ((1967) IR 106); The State (O) v O'Brien ((1973) IR 50)).

All criminal trials in the Circuit Court which involve juries are tried by the jurors of a particular
jury district, so that there is no invidious discrimination as between accused persons returned for
trial in any given place.

Mary Robinson, in reply:

 McMahon v The Attorney General ((1972) IR 69). 

COUNSEL:
D P M Barrington SC and S Sorahan SC (with them P MacEntee and Mary Robinson) for the
plaintiffs.
 A J Hederman SC and D P Sheridan SC (with them P J P Carney) for the defendant. 
 Dudley Potter.
 The Chief State Solicitor.

JUDGMENT-READ:

 The appeal was heard on the 22nd and 25th-27th November, 1974.

Cur adv vult

12th December, 1975

PANEL: O'Higgins CJ, Walsh, Budd, Henchy and Griffin JJ

JUDGMENTS:

O'HIGGINS CJ

The plaintiffs are women and citizens of Ireland. In August, 1971, both were arrested and
charged with offences under s38 of the Offences Against the Person Act 1861. Having pleaded not
guilty in the District Court and having elected to be tried by jury, on the 21st December, 1971, both
plaintiffs were sent forward for trial to the Circuit Criminal Court. While awaiting trial, the plaintiffs
commenced in the High Court this action in which they call into question the manner in which, under
existing procedures, a jury for their trial would be convened and selected. They allege that the Juries
Act 1927, is inconsistent with and repugnant to the Constitution on various grounds, which are set
forth in detail in their statement of claim. Their action came on for hearing before Pringle J who,
having considered the matter, eventually decided against the plaintiffs' contention. This appeal has
been brought from the judgment of Pringle J.



The plaintiffs' main submission before the trial judge, and in this Court, was to the effect that
the Act of 1927 was inconsistent with the provisions (See p42, ante) of Article 40 of the
Constitution because it provided for a property qualification (See p42, ante) for jury service and
exempted all women from service and, further, that the operation of such discrimination and
restriction on service would deprive the plaintiffs of a trial by a jury freely selected at random from
amongst all citizens as is guaranteed by Article 38, s5, of the Constitution.

The Act of 1927 is a statute of the Oireachtas established under the Constitution of Saorstat
Eireann, 1922. As such, it enjoys no presumption as to constitutionality, but falls to be examined
in common with all other laws in force at the coming into operation of the Constitution with regard
to its consistency with the Constitution. Article 50 of the Constitution provides (See p40, ante) that
such laws shall have force, subject to the Constitution, and to the extent to which they are not
inconsistent therewith. The contentions put forward on behalf of the plaintiffs require that there
should be an examination of the Act of 1927 with regard to its consistency with the Constitution.

Sections 2 and 3 of the Act (See p40, ante) provide for qualification for jury service. These
sections empower the Minister for Justice to prescribe, in relation to each jury district, a minimum
rating qualification which is to operate as the minimum qualification for jury service in respect of
each citizen over 21 and under 65. The effect of the sections is that liability for such service, or the
right to render such service, is restricted to those citizens within the stated ages who satisfy, in each
jury district, the prescribed minimum rating qualification. Sections 5, 16 and the second part of the
first schedule provide, in effect, that all women, even if otherwise qualified, are to be exempted from
jury service unless they apply for inclusion in the jurors' list in their particular district. These are
the provisions of the Act which fall to be examined in the light of the plaintiffs' submissions in this
action.

 see O Dalaigh CJ in O'Brien v Keogh ((1972) IR 144, 156).

 see s2 of Article 41. Where, therefore, as in the case of jury service, the State imposes on all
citizens an obligation to serve, the discharge of which necessarily takes the citizen concerned away
from his occupation and his home, special provisions must obviously be made in respect of women.
In my view, such special provision is permissible under the second sentence of s1 of Article 40 and
is almost mandatory under s2 of Article 41. Such special provision could be made by putting all
women citizens of the prescribed ages on the jury lists, and by providing that each of them must
serve on being duly called unless she applies to have her name removed. In the Act of 1927 special
provision has been made by providing that no woman citizen shall appear on the jury list unless she
applies for inclusion. In either case there is a recognition of the woman's right to serve, but there is
also a recognition that for many women jury service could be a severe burden and handicap. The
State, therefore, while recognising and safeguarding the right, permits each woman to decide for
herself, in accordance with her own circumstances and special responsibilities, whether service on
a jury is a right she ought to exercise or a burden she ought to undertake. I cannot see how this can
be regarded as an invidious discrimination. In my view, it is not invidious, unjust, or unfair having
regard to the Constitition as a whole. The important feature of such special provision is that the
decision is left to the woman herself, and the right to serve is preserved for her.

In the course of the argument, the Court was referred to the decision of the Supreme Court of
the United States in Hoyt v Florida ((1961) 368 US 57). In that case the American Supreme Court
considered a statute of the State of Florida which was very similar to the Act of 1927, and which



provided that no woman could be called for jury service unless she volunteered for such service. The
court considered the constitutionality of the statute under the provisions of the 14th Amendment
which prohibits any law abridging the privileges or immunities of citizens and which provides for
due process of law and equal protection of the laws for all citizens. It was implicit in the
submissions to the court, and in the judgment, that trial by jury was an essential feature of due
process under the 14th Amendment. On this basis the court held, by a unanimous decision, that the
Florida statute did not infringe the 14th Amendment and was not unconstitutional. The basis of the
court's decision was that there was no arbitrary exclusion of women from jury service and that it was
permissible to leave to each woman to determine for herself whether jury service was consistent
with her own special responsibilities.

Recently, however, the Supreme Court of the United States decided in Taylor v Louisiana (21st
January, 1975) that similar constitutional and statutory provisions in the State of Louisiana were
contrary to the 6th Amendment and, therefore, unconstitutional. The 6th Amendment to the
American Constitution provided for jury trial in respect of all federal offences. In Duncan v
Louisiana ((1968) 391 US 145) see Carter v Jury Commission of Greene County ((1970) 396 US
320); Williams v Florida ((1970) 399 US 78); Apodaca v Oregon ((1972) 406 US 404). In Taylor
v Louisiana (21st January, 1975) that court concluded that a jury selection resulting from a system
which made women ineligible unless they applied, did not provide a jury drawn from a fair cross-
section of the community and, therefore, was unconstitutional. In a majority decision the court
distinguished its previous decision in Hoyt v Florida ((1961) 368 US 57) on the basis that in that
case the 6th Amendment was not in issue.

A close reading of the decision in Taylor's Case (21st January, 1975) seems to indicate that the
court was influenced by a higher degree of sensitivity to distinctions based on sex, and by "the
evolving nature of the structure of the family unit in American society." As to this, I think it is
sufficient to say that the American Constitution has no article similar to Article 41, s2, of our
Constitution. When one considers the special recognition of women and mothers in Article 41 of our
Constitution, it does not appear inappropriate that the State in its laws should give some preference
to woman; particularly when the exercise of her right in relation to jury service also involves the
acceptance of a burden. As I have stated, this is a discrimination which is not invidious because it
does not amount to an exclusion and because some preferential treatment of women citizens seems
to be contemplated by the Constitution.

It has been also argued that these provisions of the statute in effect offend against the right to
trial by jury guaranteed under Article 38, s5, to every person charged with a crime. It was submitted
that so few women have ever volunteered for jury service, and so very few who volunteered have
in fact succeeded in being called, that the possibility of getting a jury comprising even one woman
is remote in the extreme. The plaintiffs contend that they are entitled, as women facing a criminal
charge, to have the chance of getting a jury which would comprise a woman or women, and that they
are deprived of this chance. I accept that the reality of the provisions of the Act of 1927 is that
women do not appear on jurors' lists. I cannot accept, however, that any right is thereby infringed.
The right to jury trial means the right to be tried by a jury drawn indiscriminately from those eligible
for jury service. This does not entitle an accused person to have a jury of a particular composition
or of a particular suitability (in his or her view) in relation to the offence charged.

In my view, the arguments against the validity of the Act of 1927, based on sex discrimination,
fail.



I come now to the provisions of the Act which lay down a minimum property qualification.
These provide that, in order to be eligible for jury service, a citizen must not only be within the
statutory ages but must also be rated, either alone or jointly, in respect of land in a jury district for
a rateable value which equals or exceeds the minimum rating qualification declared by the Minister.
Here again there is a discrimination amongst citizens. Is this discrimination permissible, or is it of
such a nature as to be regarded as being invidious? This is a discrimination based not only on
property but necessarily on a particular kind of property, viz, an interest in lands, tenements and
hereditaments, the possession of which constitutes the person concerned a ratepayer. The operation
of such a qualification means, in effect that the vast majority of male citizens in each jury district
are excluded from jury service. If service be regarded as a right, then this means the exclusion of
many thousands of citizens merely because they do not possess a particular type of property. On
the other hand, if service be regarded as a duty, these provisions mean that the obligation to
discharge this duty is confined to a particular section of citizens not because they are property
owners but because they have a particular interest in a particular type of property. Without
question, this is not holding all citizens as human persons to be equal before the law, such as would
be the case with an age discrmination, generally applied. I cannot see that this discrimination can be
excused or condoned by the second sentence of s1 of Article 40. This is not a question of having due
regard to the differences of capacity, physical or moral, or of social functions, because it is based on
a particular type of property qualification. Therefore, it appears to me that the inclusion in s3 of
the Act of 1927 of a minimum rating qualification is not consistent with the provisions of Article
40, s1, of the Constitution.

If the operation of a law providing for a discriminatory system of jury selection appears to be
inconsistent with the provisions of Article 40 of the Constitution, one is tempted to regard this as
the end of the matter. However, this may be too simple a conclusion in this particular case. Trial by
jury is a very old concept. It has evolved from something in the nature of a local inquiry to the stage
of being a selected group hearing evidence and seeking the truth. In its modern form, qualification for
service has always been based on a minimum property qualification. This was the system which
operated under the Constitution of 1922 at the time of the passing of the Act of 1927. It follows
that this was also the system which operated in the State at the time of the enactment of the
Constitution. In these circumstances, can it be said that the reference in Article 38, s5, to no person
being tried without a jury means, in effect, a jury composed and selected as the law then ordained?
When the people made trial by jury mandatory in all criminal charges, did they mean a jury selected
from a particular type of property holder such as always had been the case? I do not believe that
this conclusion can be drawn from s5 of Article 38 which, to my mind, merely requires a jury trial
and does no more. It remains for the State to provide, by its laws, for such a form of trial. This law
must conform to the general principles of the Constitution, and to the fact that under Article 5
Ireland is declared to be a sovereign, independent, democratic State which is bound by Article 40 to
hold all citizens, as human persons, equal.

If, then, the property qualification is not in accordance with Article 40, s1, and is not saved by
any inference to be drawn from Article 38, s5, what is to be said of the thousands of criminal jury
trials which have been held since the enactment of the Constitution and which have resulted in
convictions? Were these trials invalid? I confess that this matter did cause me some concern during
the hearing. I have come to the conclusion that, in so far as these trials were held before juries and
each jury was fairly drawn from a panel, there could be no infringement of s5 of Article 38. The fact



may have been that the panel was wrongly restricted, or could have been challenged. However, this
does not alter the fact that the trial was a trial by jury and that no person served on such juries who
was not eligible. In my view, an irregularity has taken place in the manner in which citizens have
been called to jury service - in the same way as an irregularity took place in the manner in which
ballot papers were numbered for parliamentary elections up to the decision in McMahon v The
Attorney General ((1972) IR 69). In McMahon's Case ((1972) IR 69) the Courts were not asked
to entertain any suggestion that such irregularity invalidated previous elections nor, in my view,
could such a submission have been successfully made. The overriding requirements of an ordered
society would invalidate such an argument. In this instance, the same considerations apply.

For these reasons, I would allow this appeal, and I would decide that the plaintiffs are entitled
to a declaration that the Juries Act 1927, to the extent that it provides that a minimum rating
qualification is necessary to make a citizen qualified and liable to serve as a juror, is inconsistent with
the Constitution and, therefore, is of no force or effect.

WALSH J

The principal Act relating to jury service, the empanelling of juries, and the qualification of
jurors for both civil and criminal trials is the Juries Act 1927. It is unncessary to go into the prior
history of jury trial in any great detail, save to make brief references to the Sex Disqualification
(Removal) Act 1919, and the Juries (Amendment) the effect of that section was to make the
qualification for jury service the same for a woman as it was for a man. The first modification of this
position was made by s3 of the Act of 1924 which provided that every woman to whom the section
applied, and who was qualified and liable to serve as a juror in any administrative county or county
borough, should be entitled (if she so desired) to be entered in the register of electors for the
registration area comprised in such administrative county or county borough as exempt from serving
as a juror, and the section provided that, while so entered, she should be exempted from so serving.
The section applied to unmarried women and to widows and also to married women whose
husbands were qualified and liable to serve as jurors in the same administrative area as that in which
the woman herself was qualified and liable; in other words, it gave a woman who was qualified and
liable a right to opt out.

The Act of 1927 repealed the Act of 1924 (and the said effect of s1 of the Act of 1919) and
provided by s16, subs1, that any person qualified and liable to serve as a juror but exempt from so
serving by reason only of being included amongst the persons mentioned in the second part of the
first schedule to the Act might apply to have his name inserted in the general list of jurors for the
appropriate jury district. The first classification of persons exempted by s5 of the Act of 1927 but
entitled to serve on application is set out in the second part of the first schedule as "Woman". The
remaining ten classifications (see p41, ante) in that part of the first schedule (of persons exempted
but entitled to serve on application) are classifications which are based on the occupations of those
persons and not on their sex. Part 1 of the first schedule, which contains a classification of the
persons absolutely exempted and therefore of the persons who are not entitled to serve on a jury,
is again a classification made by reference to the occupations of such persons and not to their sex.
There is no reference to the property or wealth of any of the persons or classes exempted in either
Part 1 or Part 2 of the first schedule. Section 3, subs1, of the Act of 1927 makes every person with
the property qualification set out in that sub-section qualified and liable to serve as a juror unless
he is for the time being disqualified or exempt from serving as a juror. Section 5 of the Act provides
that all the persons specified in Parts 1 and 2 of the first schedule shall be absolutely free and



exempt from serving as jurors. Subs2 of s3 makes every male citizen between the age of 21 years and
65 years (who, by reason of the absence of the property qualification set out in the foregoing sub-
section, is not qualified and liable to serve as a juror) qualified and liable to serve as such if his wife
has the requisite property qualification, unless he can prove to the satisfaction of the registration
officer that he never had any interest in such land and did not directly or indirectly provide any of
the purchase money for it and that he has not a separate income, earned or unearned, sufficient for
his own maintenance.

In brief, the progression of events was that under the Act of 1919 all men and women with the
requisite property qualification were qualified and liable to serve as jurors, subject to certain
disabilities resulting from convictions for felonies, etc. Under the Act of 1924 women were given the
right to opt out of jury service; but under the Act of 1927 in order to serve on a jury they had to opt
in.

So far as the property qualification was concerned, s3, subs1, of the Act of 1927 provides (See
p40, ante) that a citizen who, whether alone or jointly with any other person or persons or as a
member of a firm or co-partnership, is rated for the relief of the poor in respect of land in a jury
district, he is qualified and liable to serve if the rateable value of the land equals or exceeds the
minimum rating qualification for such jury district. Section 2 of the Act gives the Minister for Justice
power by order to prescribe for every jury district the rateable value of land that is to be the
minimum rating qualification for jurors in that jury district; and it provides that he may prescribe
rateable values in respect of different classes of land. Section 2 also gives the Minister power to vary
from time to time, and as he thinks fit, the rateable value prescribed by him under the section for any
jury district. The evidence discloses that there has not been any general revision of valuations since
the Act of 1927. Under the Jurors (Minimum Rating Qualification) Order 1927, the Minister fixed
property qualifications by reference to rateable valuations which varied considerably from one part
of the country to another - one example being that the qualification in Wexford was the poor-law
valuation of 40 Pounds whereas in the adjoining county of Waterford it was 15 Pounds.

The present proceedings have been brought seeking declarations to the effect that the existing
statutory provisions referring to the exemption of women from jury service and referring to the
necessity for a property qualification are inconsistent with the Constitution, and that they were not
carried over as part of the law of the State by virtue of Article 50 of the Constitution. A declaration
was sought and was refused in the High Court, and the plaintiffs have appealed to this Court.

On the 21st December, 1971, each of the plaintiffs was sent forward for trial by the District
Court in Dublin to the sitting of the Circuit Criminal Court in Dublin that would be held next after
the date of that order. Each had been sent forward for trial on the indictable offence of wilfully
obstructing a member of the Garda Siochana in the execution of his duty contrary to s38 of the
Offences Against the Person Act 1861. The cases came before Mr Justice Conroy, the President of
the Circuit Court, and were adjourned on a number of occasions and still stand adjourned. It is agreed
that the persons summoned to serve as jurors on each occasion were summoned pursuant to the
provisions of the Act of 1927 and on the basis of the minimum rating qualifications as prescribed
by the Minister in the Order of 1927.

Article 38, s5, of the Constitution provides that, save in the case of the trial of offences which
are dealt with by s2, s3, and s4 of Article 38 (viz, the trial of minor offences, trial by military courts
and trial by special courts) no person shall be tried upon any criminal charge without a jury.



clearly, the law of the State must make provision for trial with a jury and also for the manner in
which the jurors will be selected. The wording of this constitutional provision relating to the trial
of criminal cases with a jury is in mandatory terms. Trial with a jury is thus not simply an option
open to the accused but is a system imposed by the Constitution, subject only to the exceptions
mentioned.

In the course of the hearing of this appeal there has been much discussion on the nature of jury
service. In argument - and in some of the American cases cited - it has been described as both an
obligation and a privilege; it is claimed also to be a right in so far as the citizen is concerned. It is
undoubtedly the right of a citizen to be tried with a jury but it is also claimed that it is the right of
a citizen to serve as a juror. It surely follows from the constitutional obligation to have jury trial that
jury service is a duty that must fall upon such members of the population as the State, by its laws
validly enacted under the Constitution, designates as being the persons liable for such duty or
qualified for such duty. In an ideal society it would be possible, perhaps, to have this duty
discharged without any legal obligation being imposed by the State upon the juror to do so but, even
in that situation, it would be difficult to envisage circumstances under which no standard of maturity
or ability need be set. Therefore, it follows that the State, by reason of the constitutional obligation
to have trial with a jury, may validly enact laws dealing with jury trial and providing for the
machinery necessary to ensure its proper functioning.

Before dealing with that matter in greater detail, it is necessary to pause to examine what was
the nature of jury trial that was enshrined in the Constitution. It is undoubtedly true that jury trial,
as we know it, has certain incidents such as the unanimity of verdict in criminal cases and the
majority verdict in civil cases, and that juries consist of twelve persons. In my view such matters,
however, are not the essential ingredients of trial by jury. The constitutional provision of trial with
a jury is not a guarantee that juries must always consist of twelve persons, neither more nor less,
or that the verdict must be unanimous. Looking at the essence of trial with a jury, I am of opinion
that it does presuppose that the trial should be in the presence, and under the authority of, a
presiding judge having power to instruct the jury as to the law and to advise them as to the facts,
and that the jury should be free to consider their verdict alone without the intervention or presence
of the judge or any other person during their deliberations. I think it also imports an element of
secrecy in so far as the members of the jury cannot be compelled to disclose which way they voted
if, for example, the verdict is by majority. I do not consider that it is an essential part of trial by jury
that the verdict should be simply "yes" or "no" (or "guilty" or "not guilty"); I think that the jury's
verdict may also be taken on the essential components of any question put to them determining
liability or guilt.

In my view, it was not the intention of the Constitution to impose a standard and uniform
procedure upon all legislation relating to trial by jury or upon all forms of trial with a jury. If that
is so, then obviously the function of this Court is to ensure that the method of trial with a jury shall
be one within the limits set by the Constitution and that, whatever may be the details of the
administrative procedure relating to it, trial with a jury and the jury itself shall conform to the
fundamental standards to which I have already referred. While saying that I do not think that a jury
may not consist of more or less than twelve members, I am not offering any view as to what figure
would constitute the minimum below which a jury would lose its essential character.

I am also of the view that the Constitution does not preclude the Oireachtas from enacting that
prospective jurors should have certain minimum standards of ability or personal competence



without which jury trial might fail to serve as an essential part of the administration of the criminal
law. I am satisfied that the constitutional provisions relating to trial with a jury, or the other
provisions of the Constitution relied upon which I shall deal with in greater detail, do not prevent
the Oireachtas from validly enacting that certain categories of the citizens or inhabitants of the State,
by virtue of their physical or moral capacity, could properly be excluded from either the obligation
or qualification to serve as jurors. I am also satisfied that the Oireachtas may validly legislate to the
effect that some persons by reason of their particular functions or roles in society may be relieved,
in the interests of the common good, from the obligations of jury service.

 see The State (Nicolaou) v An Bord Uchtala ((1966) IR 567, 639); The State (Hartley) v The
Governor of Mountjoy Prison (21st December, 1967); Quinn's Supermarket v The Attorney
General ((1972) IR 1); O'Brien v The Manufacturing Engineering Co Ltd ((1973) IR 334) and
O'Brien v Keogh ((1972) IR 144). Briefly stated, the effect of these cases is that Article 40 does not
require identical treatment of all persons without recognition of differences in relevant circumstances
but it forbids invidious or arbitrary discrimination. It imports the Aristotelian concept that justice
demands that we treat equals equally and unequals unequally.

The property qualification in the Act of 1927 has been impugned as being inconsistent with the
provisions of Article 40. It is true that for a long time before the foundation of the State, and since
then, jury service was based upon a property qualification. So also was the franchise in other
periods. Up to comparatively recent times, the franchise in local-government elections in this State
was based upon a property qualification. The fact of the existence of property qualifications in such
circumstances, now or in the past, is not a valid argument to rebut a claim of inconsistency with the
provisions of Article 40 of the Constitution. The property qualification undoubtedly discriminates
between those citizens who have the qualification and those who have not and does so solely upon
the basis of the amount of the poor-law valuation of property in a particular district. This property
qualification could not conceivably be said to refer to the physical or moral capacity of a prospective
juror. Can it seriously be suggested that a person who is not the rated occupier of any property, or
who is not the rated occupier of property of a certain value, is less intelligent or less honest or less
impartial than one who is so rated? The answer can only be in the negative. Can such a
discrimination be based on social function? Just as a man's intelligence and honesty is not directly
or at all proportionate to the poor-law valuation of his house or lands, which seems to be the
underlying assumption of the property qualification, so it cannot be said that such a qualification
marks him out as having a social function which makes him more fitted for jury service than another
- if, indeed, it does in any way constitute a social function within the meaning of Article 40, s1, of
the Constitution.

If a case could be made for having a property qualification, it could not reasonably be confined
to one particular type of property. It would be just as rational to suggest that jury service should
be confined to the owners of motor cars exceeding a certain horse-power, or motor cars of more than
a certain value. This particular type of property qualification totally ignores the realities of wealth.
A man may be a most highly-qualified person for jury service and may be a very wealthy man and
yet he may not be the rated occupier of any property. On the other hand, the rated occupier of
property may be illiterate and poverty stricken; he may even be a person of unsound mind. For the
reasons I have stated, I am of opinion that such discrimination as is created by the distinction
between the rated occupier of property of a certain value and everybody else is one that is
inconsistent with and violates Article 40, s1, of the Constitution and, therefore, is a distinction



which could not be validly the subject of legislation by the Oireachtas. That being so, it must follow
that any legislation to that effect in force at the date of the coming into operation of the Constitution
was necessarily inconsistent with it and was not carried over the Article 50 of the Constitution. I
am of opinion that the plaintiffs are entitled on this ground to a declaration that the provisions of
the Juries Act 1927, that import the property qualification complained of are no longer part of the
law of the State and have not been part of the law of the State since the coming into force of the
Constitution.

In the result, in my opinion, it is not necessary to make any detailed observations on the
argument submitted in support of the proposition that s2 of the Act gave the Minister for Justice
power to determine arbitrarily different standards for jurors in different parts of the country. It is
sufficient to say that if that were the true construction of the Act then, in my view, the provision
would be unconstitutional. However, I think the purpose of the Act of 1927 was to enable an
equalisation of actual wealth to be achieved in so far as that is reflected by the rateable valuation of
property subject to such valuation, and that any order made by the Minister that did not reasonably
achieve such an equalisation would be ultra vires the Act.

I do not think it necessary to dwell at any length upon the submission made on behalf of the
plaintiffs that the trial of people of no property by people of property should necessarily be
regarded as other than a fair trial. As I have already said, a man's intelligence and honesty is not
directly proportionate to the poor-law valuation of his house. As a corollary, I take the view that
to be the rated occupier of property is not a ground for believing that such person would be less
impartial or less honest than one who owns no property or that the rated occupier would have a bias
against people of little property or no property. In so far as the community may be divided between
men of property and men of no property, the most that can be said on this score is that a jury of
property owners trying accused persons who are of no property could be said to reflect a lack of
proportional representation. Such a jury composition can come about under any system of random
selection simply by the chance of the selection in any given case. That would not call for
intervention on the ground of breach of the constitutional provisions unless it could be shown that
certain classes were excluded from jury service by reason of their economic or social position.

I see s2 of Article 41 (See p42, ante). Women fulfil many functions in society in addition to, or
instead of, those mentioned in s2 of Article 41. Women are actively engaged in all of the professions,
in most branches of business, in art and literature, and in virtually every human activity; this is
scarcely surprising in the light of the fact that women constitute approximately one half of the adult
human race. In this State approximately half the adult population consists of women; in urban areas,
which is the most likely source of prospective jurors, there are more women than men. According
to the 1971 census, there were just over 700000 women in the age group of 20-64 years; of these,
approximately 200000 were unmarried, 470000 were married and approximately 38000 were
widows. According to figures provided by the Department of Justice for the ten years immediately
preceding the hearing of this action and put in evidence at the hearing, the total number of women
whose names were inserted in the jurors' lists under s16 of the Act of 1927 was the startlingly low
figure of 9; the numbers who were called for jury service and who served on juries were 5 and 2
respectively.

Within the terms of Article 40, s1, of the Constitution, the reference to social function, as well
as the reference to physical and moral capacity, is applicable to both sexes. The evidence in this case
indicates that a very small number of those women who are eligible for jury service have volunteered



for jury service, or have succeeded in serving when they volunteered. Even assuming that the vast
majority of women does not wish to serve on juries, in itself that is not a good ground for legislative
discrimination in their favour. From one viewpoint, jury service may be regarded as a privilege but
from another an exemption from jury service may be regarded as a privilege - just as liberty to avoid
any obligation or duty which falls on other people may be regarded as a privilege. The question is
whether the "privilege" is of a type which can be validly conferred by statute. There can be little
doubt that the Oireachtas could validly enact statutory provisions which could have due regard,
within the provisions of Article 40, to differences of capacity both physical and moral and of social
function in so far as jury service is concerned. For example, it could provide that all mothers with
young children could be exempt from jury service. On virtually the same considerations, it could
provide that all widowers, husbands with invalid wives, and husbands deserted by their wives would
be entitled to a similar exemption if they were looking after their young children. It might also
provide exemptions for the proprietors of one-man businesses who have no assistance, whether the
proprietors be men or women. It could provide that certain occupations, such as a general
practitioner in the medical profession (whether man or woman), be exempt because of the
importance of the social function fulfilled by persons of such occupation.

However, the provision made in the Act of 1927, is undisguisedly discriminatory on the ground
of sex only. It would not be competent for the Oireachtas to legislate on the basis that women, by
reason only of their sex, are physically or morally incapable of serving and acting as jurors. The
statutory provision does not seek to make any distinction between the different functions that
women may fulfil and it does not seek to justify the discrimination on the basis of any social
function. It simply lumps together half of the members of the adult population, most of whom have
only one thing in common, namely, their sex. In my view, it is not open to the State to discriminate
in its enactments between the persons who are subject to its laws solely upon the ground of the sex
of those persons. If a reference is to be made to the sex of a person, then the purpose of the law that
makes such a discrimination should be to deal with some physical or moral capacity or social
function that is related exclusively or very largely to that sex only.

Part 2 of the first schedule of the Act of 1927, which describes the people who are exempted but
entitled to serve on a jury on application, does so in respect of eleven categories. Ten of these
categories are referable solely to the occupation or profession of the persons comprised in those
categories. While I am not offering any view on the validity of any or all of those exemptions, at
least it can be said of them that they are all referable to a social function. The eleventh or category
in Part 2, and the sole exception to the vocational or functional nature of the exemption, is comprised
in the first reference which has the single word "Women." To be of either sex, without more, is not
per se to have a social function within the meaning of Article 40 of the Constitution. To be an
architect or a doctor, for example, is to have a social function, but the function does not depend upon
the sex of the person exercising the profession. Clearly some social functions must necessarily
depend upon sex, such as motherhood or fatherhood. In the proper context, due recognition may also
be given by the law to the fact that certain social functions are more usually performed by one sex
rather than by the other. The essential test in each such case is the function and not the sex of the
functionary.

For these reasons I am of opinion that the discrimination contained in the Act of 1927 in favour
or against women - depending on one's point of view - is not consistent with the Constitution and
was not carried over as part of the law following the coming into force of the Constitution.



There remains the subject that was raised in the course of the submissions to this Court
concerning the validity of all the verdicts and acts of juries empanelled and acting under the
provisions of the Act of 1927. It was suggested that the verdicts of all such juries could be impugned
because the juries were not empanelled in accordance with the law as I believe the law to be, in that
persons who were not within the designated valuation figures and women were not empanelled as
jurors because they were not called for jury service. The implications of this might be thought to be
frightening; but whether they are frightening or not has nothing to do with the task of interpreting
the Constitution which falls upon this Court. If an infringement of the Constitution were to continue
long enough, the cost of correcting it might be great but that is not a reason for perpetuating it.
However, I think that these frightening prospects, which the Court has been invited to view, need
not trouble us. If all the juries that were empanelled in the past and tried cases and gave verdicts
were empanelled in accordance with the provisions of the Act, it means that nobody served on any
of these juries who was not entitled by law to do so. Therefore, no verdict was rendered by any jury
composed wholly or in part of persons who were not entitled to be on the jury. The fact that
persons who were entitled to be called for jury service were not called might well have been the
ground for successful challenge to the way in which the jury panel was drawn up. It did not affect
the lawfulness of the presence upon the panel of those who were by law and by the Constitution
entitled to be on it. That being so, the acts and verdicts of these juries were those of juries composed
of properly qualified jurors.

In the result I would allow the appeal and would make the declarations already mentioned in this
judgment in respect of the property qualification and in respect of the discrimination concerning
women.

In arriving at my conclusions, I have not found it necessary to rely on any of the relevant
American decisions opened to the Court during the hearing of this appeal. However, by way of a
foot-note, I draw attention to the fact that since this case was argued the Supreme Court of the
United States in Taylor v Louisiana ((1975) 419 US 522) (21st January, 1975) refused to follow its
earlier decision in Hoyt v Florida ((1961) 368 US 57) on which the Attorney General relied to
support the discrimination in favour of women. In Taylor v Louisiana ((1975) 419 US 522) (21st
January, 1975) the Supreme Court of the United States thought that it was no longer tenable to hold
that women as a class may be given automatic exemptions if the consequence is that criminal jury
venires are almost totally male.

O'HIGGINS CJ

Mr Justice Budd, who is unable to be present to-day, has authorised me to read his judgment
for him; it is in the following terms:

"I agree that this appeal should be allowed on the grounds that the Act of 1927 is not consistent
with the Constitution to the extent that it contains a minimum rating qualification and exempts
women."

HENCHY J

The plaintiffs are awaiting trial by jury. They stand charged with wilfully obstructing a peace
officer in the due execution of his duty, contrary to s38 of the Offences Against the Person Act
1861. Article 38, s5, of the Constitution guarantees them a trial with a jury for that offence, which
carries a sentence of imprisonment of up to two years. They have been returned for trial with a jury



in the Dublin Circuit Court. The jury that will try them will be recruited under the Juries Act 1927.
This means that the jury will not contain anyone who is not a rated occupier of property and almost
certainly will not contain a woman. Because of those two shortcomings, the plaintiffs say that they
will be denied their constitutional rights; so they seek to have s2 and s3 of the Act of 1927 struck
down as unconstitutional.

 but the plaintiffs come before the Court as accused persons - not as would-be jurors. For that
reason I think it proper to deal with their case as one founded on their rights as accused persons
awaiting trial by jury, and not on the rights of persons who are not before the Court and are not
represented by any of the parties before the Court.

There is no doubt that the primary aim of s5 of Article 38 in mandating trial by jury for criminal
offences other than minor ones (and offences triable in special courts established under s3, or in
military tribunals established under s4 of that Article) is to ensure that every person charged with
such an offence will be assured of a trial in due course of law by a group of laymen who, chosen at
random from a reasonably diverse panel of jurors drawn from the community, will produce a verdict
of guilty or not guilty free from the risks inherent in a trial conducted by a judge or judges only, and
which will therefore carry with it the assurance of both correctness and public acceptability that
may be expected from the group verdict of such a representative cross-section of the community.
Obviously, in order to carry out its constitutional function, a jury must have certain indispensable
attributes in both its composition and its operation. However, neither the issues raised by the
pleadings nor the scope of the argument would justify an attempt in this case to identify those
attributes. In only one respect do the plaintiffs question the constitutionality of the jury that will
try them; they question the representative character of the jury. They say it will be unrepresentative
because of the requirements of a minimum rating qualification for eligibility to serve as a juror, and
because of the right given to women to elect not to serve as jurors.

The minimum rating qualification for jurors contained in the provisions (See p40, ante) of s2 and
s3 of the Act of 1927 means that nobody is eligible for jury service unless he or she is personally
rated in respect of land of a prescribed minimum valuation or, in the case of a husband not so
qualified, unless his wife has the minimum rating qualification, provided he never had an interest in
the land or did not put up any part of the purchase money for it and has not a separate income
adequate for his own maintenance. It is left to the Minister for Justice to prescribe the level of the
required minimum valuation, and he has a discretion to fix different levels for different classes of
lands. The ministerial order fixing the minimum rateable valuations for the different jury districts is
the Jurors (Minimum Rating Qualification) Order 1927, as amended. It shows significant variations
in the minimum rating qualifications as between different jury districts. A separate attack has been
made on the power vested in the Minister to determine the minimum rating qualification in this way,
but I do not find it necessary to make any ruling on this aspect of the case. My conclusion as to the
constitutional validity of any rating qualification makes such a ruling unnecessary.

Who are excluded from jury service by the minimum rating qualification? The answer is that
every citizen between 21 and 65 years of age who is otherwise qualified is excluded if he happens
not to be, for the purposes of the Act, rated in respect of property of the prescribed valuation.
Counsel for the plaintiffs argue that a jury thus depending on a rating qualification cannot be
considered to be a truly representative cross-section of the community; that it is apt to have an
inbuilt bias in certain types of cases because it is drawn exclusively from ratepayers and that, as a
result, it does not qualify as the jury guaranteed by s5 of Article 38.



In determining whether a particular method of jury selection will produce a jury that fairly
represents a cross-section of the community, it is not enough to show that a particular class or
particular classes are not represented or are under-represented. Competence to fulfil the duties of
a juror is an individual rather than a class attribute. No group or class can lay claim to have any
special qualification to produce representative jurors. Ideally, as many identifiable groups and
classes as possible should be included by the standard of eligibility employed, so that a jury drawn
from the panel will be seen to be a random sample of the whole community of the relevant district.
But, because jurors are drawn by lot, a particular jury may turn out to be quite unrepresentative of
the community. The Constitution cannot be read as postulating a system of jury selection that will
avoid that risk. Therefore, the Courts will not test the constitutionality of an impugned system of
jury selection by seeing whether it provides the most comprehensive choice possible. Of course, the
jury must be drawn from a pool broadly representative of the community so that its verdict will be
stamped with the fairness and acceptability of a genuinely diffused community decision. The
particular breadth of choice necessary to satisfy this requirement cannot be laid down in advance.
It is left to the discretion of the legislature to formulate a system for the compilation of jury lists and
panels from which will be recruited juries which will be competent, impartial and representative. We
are not required in the present case to rule on the standards or procedures necessary to satisfy the
requirements of competency and impartiality, for those are matters not raised by the issues in this
litigation. What is called for - and this goes to the essence of this aspect of the case - is a judicial
determination as to whether jury panels drawn exclusively from persons rated in respect of property
of the prescribed rateable valuation can be said to be representative of the citizenry of the relevant
jury district.

When a system of jury recruitment is assailed for being exclusionary to the point of
unconstitutionality, the test is whether, by intent or operation, there is an exclusion of any class or
group of citizens (other than those excluded for reasons based on capacity or social function) who,
if included, might be expected to carry out their duties as jurors according to beliefs, standards, or
attitudes not represented by those included. If such a class or group is excluded, it cannot be said
that a resulting jury will be representative of the community. The exclusion will leave untapped a
reservoir of potential jurors without whom the jurors' lists will lack constitutional completeness.

The minimum rating qualification, in my opinion, produces that result. The line it draws between
the eligible and the ineligible produces what some people would call a socio-economic classification.
A rating qualification shuts the door on all citizens who are not liable to pay rates. This embargo is
constitutionally objectionable not simply because it renders ineligible a substantial section of the
citizenry but because it ensures that a jury will not include non-ratepayers. A jury so circumscribed
in composition is not less wanting in the representativeness demanded by the guarantee in s5 of
Article 38 than would be a jury drawn from a panel confined to taxpayers. It excludes a range of
mental attitudes which, because they will be absent from the jury-box and the jury-room, will leave
an accused with no hope of the contribution they might make in the determination of guilt or
innocence. This is particularly so in the trial of offences involving damage to property and, more
particularly, in the trial of offences involving damage for which ratepayers are liable to make
compensation. A jury which is so selective and exclusionary is not stamped with the genuine
community representativeness necessary to classify it as the jury guaranteed by s5 of Article 38.
It is, therefore, unconstitutional.



In regard to the exemption of women, s3 of the Act of 1927, in laying down the qualifications
for jury service, excludes those who are disqualified or exempt. Section 5 of the Act, by reference
to the first schedule, places women in the category of those who are exempt but who are entitled to
serve if they make application. It is the exemption of all women, save those who opt for jury
service, that the plaintiffs say is constitutionally objectionable. They concede that an exemption of
certain women (such as mothers of young children) on the ground of capacity or social function
would be constitutionally permissible. But it is their case that the total exemption of women (unless
they opt for jury service) is neither necessary nor desirable - that in practice it produces juries which
are exclusively male and that, as a result, an accused who has to stand trial before such a jury does
not get the jury trial to which he or she is constitutionally entitled.

There is no doubt that a consequence of the exemption of women, unless they claim eligibility,
is that women hardly ever serve on juries. Official records show that out of the hundreds of jury
trials of criminal offences that took place in this State in the ten years prior to 1973, and out of the
thousands of jurors who served in that period, only two women did jury service. For practical
purposes, therefore, jury service is a male preserve and the plaintiffs are correct in saying that the
operation of the statutory exemption of women virtually ensures that the jury before whom they
will stand trial will be entirely male. True, the Act of 1927 does not compel this result but, in
erecting a rating qualification which in this society rules out most women and in requiring further
that those women not thus excluded should elect for inclusion, the Act of 1927 is the foundation on
which the all-male jury rests. If the all-male jury is constitutionally unacceptable, the statutory
exemption of women cannot stand.

In my judgment, a system of jury selection which operates so that there is a total absence of
women from juries amounts to a denial of the right to trial by jury assured by s5 of Article 38. It is
the result of the operation of the Act of 1927 that must be considered in determining whether an
accused person's constitutional rights have been infringed. The absence of women from juries is due,
in part, to the permissiveness of the Act in allowing women to remain exempt unless they claim
eligibility and, in part, to the almost universal way in which women themselves have used that
permissiveness to avoid what they apparently consider to be the unwelcome task of serving on
juries. For the purposes of an accused person who impugns the jury system on the ground of
unrepresentativeness, the Act of 1927 stands condemned in that the unrepresentativeness would not
exist without the statutory provisions as to the eligibility of women.

The absence of women from juries means an unconstitutional system of selection for two
reasons. First, it fails the test of representativeness because it means that some 50 per cent of the
adult population will never be included in the jury lists. Granted that many of the women who make
up that 50 per cent would be entitled to exemption on personal grounds such as pregnancy;
nevertheless, the fact remains that a whole swathe of the citizenry (including some 200000 single
women) will be outside the range of choice open to an accused person facing a trial by jury.
Secondly, and of even greater importance, that narrowed choice means that a woman's experience,
understanding, and general attitude will form no part in the jury processes leading to a verdict.
Whatever may have been the position at common law or under statute up to recent times, it is
incompatible with the necessary diffusion of rights and duties in a modern democratic society that
important public decisions such as voting, or jury verdicts involving life or liberty, should be made
by male citizens only. What is missing in decisions so made is not easy to define; but reason and
experience show that such decisions are not calculated to lead to a sense of general acceptability, or



to carry an acceptable degree of representativeness, or to have the necessary stamp of responsibility
and involvement on the part of the community as a whole. Juries recruited in that way fall short of
minimum constitutional standards no less than would juries recruited entirely from female citizens.

While the plaintiffs have not shown that their chances of a fair trial will be diminished because
the jury will be all-male, and while it is not possible to ensure a mixed jury, nevertheless the
statutory provisions which operate to make an all-male jury virtually certain, thus depriving the
plaintiffs of any real chance of having a mixed jury, cannot be reconciled with the choice of jurors
necessarily comprehended by s5 of Article 38. Those statutory provisions must therefore be held
unconstitutional.

The result is that the system of jury selection laid down by the Juries Act 1927, because it is
based on a minimum rating qualification and results in the invariable absence of women from juries,
is to that extent constitutionally defective as it does not produce the jury guaranteed by s5 of Article
38 of the Constitution. Therefore, I would allow this appeal and declare that the Act of 1927, to the
extent that it provides (a) that a minimum rating qualification is necessary to make a citizen qualified
and liable to serve as a juror and (b) that women are to be exempt from jury service but entitled to
serve on application, is inconsistent with the Constitution and is, therefore, of no force or effect.

GRIFFIN J

On the 6th August, 1971, the plaintiffs were arrested outside Leinster House and charged with
wilfully obstructing a police officer in the due execution of his duty, contrary to s38 of the Offences
Against the Person Act 1861. They were brought before the District Court where they pleaded not
guilty; they elected to have the charges tried with a jury and, in due course, they were sent forward
for trial to the Circuit Criminal Court. Their trial was due to take place at the sittings of that Court
in Trinity term which commenced on the 2nd June, 1972.

For the trial of criminal issues during the said sittings, a panel of jurors had been prepared
pursuant to the provisions of the Juries Act 1927, and the jurors whose names appeared therein had
been duly summoned to attend as jurors at the said sittings. Each of the plaintiffs objected to being
tried with a jury selected from jurors on the said panel as they expressed the fear that they would
not get a fair trial because (1) no women were included in the said panel and (2) the jury would be
confined to property holders and be selected on a basis of property qualifications. The plaintiffs
wished to challenge the constitutionality of s2 and s3 of the Act of 1927 and their trial was
adjourned to enable them to commence the proceedings herein, in which they seek declarations that
s2 and s3 of the Act are inconsistent with the Constitution and no longer valid as law. The plaintiffs'
action was heard by Pringle J and dismissed, and they have appealed to this Court from his judgment
and order.

The Act of 1927 makes provision (inter alia) for qualification and liability for service as a juror,
the registration of jurors, the preparation of jurors' lists and jurors' books and of a panel of jurors
for the hearing of criminal and civil cases and, generally, for jury service. The relevant sections to be
considered on the hearing of this appeal are s2, s3, s5, s16 and the first schedule to the Act.

Under s2 of the Act the Minister for Justice is empowered by order to prescribe for every jury
district the rateable value of land which is to be the minimum rating qualification for jurors in that
jury district, and by any such order he may prescribe different rateable values in respect of different
classes of land. From time to time he may by order vary the rateable value prescribed by him in
respect of land or any class of land in any jury district, and the rateable value for the time being



prescribed by him in respect of any jury district is the minimum rating qualification for jurors in that
district. Under s3, subs1, of the Act, every citizen of 21 years or upwards and under 65 who is rated
in respect of land in a jury district is, if the rateable value of such land equals or exceeds the
minimum rating qualification for that jury district, qualified and liable to serve as a juror for the trial
of issues triable with a jury drawn from that jury district, unless he is disqualified or exempt from
serving as a juror. Under s3, subs2, of the Act, every male citizen who is not qualified and liable to
serve as a juror under subs1, but whose wife has the appropriate rating qualification, is qualified and
liable to serve as a juror unless he is disqualified or exempt or unless he proves to the satisfaction
of the registration officer that he never had any interest in the land and did not directly or indirectly
provide any of the purchase money thereof and that he has not a separate income, earned or
unearned, sufficient for his own maintenance. Under s3, subs4, a person shall not be qualified or
liable to serve as a juror in respect of a jury district unless he is entered as a Dail or as a local
government elector in the register of electors for such jury district.

Under s5 of the Act, the persons specified in the first schedule to the Act are absolutely freed
and exempted from serving as jurors. Under s16 of the Act, any person qualified and liable to serve
as a juror, but exempt from so serving by reason of being included amongst the persons mentioned
in Part 2 of the first schedule, may apply to the appropriate county registrar to have his name
inserted in the jurors' lists. If satisfied that such a person is qualified and liable to serve as a juror and
is exempt only by reason of being included amongst the persons mentioned in Part 2 of the first
schedule, the county registrar shall insert such person's name in the jurors' lists and such person
thereupon becomes qualified and liable to serve as a juror. Part 1 of the first schedule sets out the
persons absolutely exempted; these are persons who hold certain offices or belong to certain classes.
Part 2 of the first schedule lists the persons who are exempted but who are entitled to serve on
application, and includes "women."

The net effect of these sections is as follows:

(1) Only those electors with the necessary minimum rating qualification are liable to or can serve
as a juror.

(2) Only citizens who are in possession of land may serve; no account is to be taken of any
forms of wealth other than land so that a millionaire, living in a hotel or a club, would not be required
to serve unless he also owns land having the necessary minimum rating qualification.

(3) Women are exempted from serving, and this exemption is based solely on sex.

(4) No woman who has the necessary minimum rating qualification can be included in a jury
panel or serve as a juror unless she applies under s16 of the Act to be included in the jurors' lists.

(5) A citizen who is the husband of a woman who has the necessary minimum rating
qualification is qualified and liable to serve solely by reason of being her husband, unless he proves
all the matters set out in subs2 of section 3.

In pursuance of the provisions of s2 of the Act, the Minister for Justice made the Jurors
(Minimum Rating Qualification)- 15 Pounds in Wicklow and Waterford, and 20 Pounds in Carlow
and Kilkenny. Again, an inspection of the appropriate registers by Dr Brendan Walsh (a specialist
in demographic statistics who gave evidence in the High Court) disclosed that in the Arklow West
urban electoral division, where a minimum rating qualification of 15 Pounds applied, out of 2500
electors on the register only 1 in 33 was qualified and liable to serve as a juror; in Castlerea in the



county of Roscommon, where a minimum rating qualification of 12 Pounds applied, out of 2000
electors 1 in 19 was qualified and liable; whilst in the Dundrum and Stillorgan electoral divisions in
Dublin one elector in six was qualified and liable to serve.

 of these, four were in Dublin, two in Cavan and one each in Cork, Westmeath and Wicklow. In
each of the counties of Cavan, Cork, and Westmeath the women who had applied had not been called
for jury service; in Dublin all four had been called but only two of them served in criminal cases; and
in Wicklow the woman whose name was on the jury list had been called for service but had not
served. Therefore, only two women have served on a criminal jury in the entire country. The 1971
census of population discloses that approximately half of the whole population is female, that there
are 250000 unmarried women aged 21 and upwards, and 200000 women aged from 21 to 64 years.

Article 38, s5, of the Constitution provides that "save in the case of the trial of offences under
section 2, section 3 or section 4 of this Article no person shall be tried on any criminal charge
without a jury." Article 5 provides that "Ireland is a sovereign, independent, democratic State."
Counsel for the plaintiffs submit that in a modern democracy any person (such as the plaintiffs in
the present case) having a constitutional right to a trial with a jury is entitled to a trial with a jury
based on a random selection of all citizens eligible to vote - with the exception of those who may by
law be disqualified or exempt on the ground of age, infirmity, capacity, or social function. They
submit that a jury system which effectively excludes from jury service approximately half of the
adult citizens on the ground of sex, and excludes the greater proportion of adult male citizens (being
those who have not the ownership of land having the necessary minimum rating qualification), is
inconsistent with the Constitution.

In my judgment, this submission is well founded. The purpose of a jury is to interpose between
the State and the accused person an impartial body of the accused's fellow citizens to try the issue
joined between the prosecution and the accused. Therefore, in my opinion, the jury should be a body
which is truly representative, and a fair cross-section, of the community. This is widely recognised
and accepted in many jurisdictions and, in particular, in the United States where, by reason of the
diversity of the ethnic groups in the population, the question has been considered frequently by the
Supreme Court of that country. I would adopt what was stated by the Supreme Court of the United
States in Thiel v Southern Pacific Company ((1946) 328 US 217, 227)- "Trial by jury presupposes
a jury drawn from a pool broadly representative of the community as well as impartial in a specific
case ... the broad representative character of the jury should be maintained, partly as assurance of
a diffused impartiality and partly because sharing in the administration of justice is a phase of civic
responsibility." Therefore, it is necessary to consider whether the provisions (1) exempting women
and (2) confining jury service to those owning land and other hereditaments having the necessary
minimum rating qualification are consistent with the Constitution.

 they are not included amongst the persons absolutely exempted but are included amongst those
persons who are exempted but entitled to serve on application. As was stated in Fay v New York
((1947) 332 US 261, 277) see s2 of Article 41. In argument, they relied to a considerable extent on
Hoyt v Florida ((1961) 368 US 57). In that case the appellant was convicted in a Florida court of
second degree murder. She claimed that her trial before an all-male jury violated her rights under the
14th Amendment. A Florida statute provided, in substance, that no woman should be taken for jury
service unless she volunteered for it. It was held that the Florida statute was not unconstitutional
and that, since woman is still regarded as the centre of the home and family life, it is not
constitutionally impermissible for a State, acting in pursuit of the general welfare, to conclude that



a woman should be relieved from the civic duty of jury service unless she herself determines that
such service is consistent with her own special responsibilities. It is to be noted that, since Hoyt's
Case ((1961) 368 US 57) see Taylor v Louisiana ((1975) 419 US 522).

It appears to me that the argument of counsel for the Attorney General would be convincing if
it was not extended to all women but was restricted in its application to mothers of young children,
pregnant women, and women engaged in particular occupations who perform a service to the
community - such as midwives, nurses, and the like. The role of women in society has undergone
considerable change in this century. At the beginning of the century, woman's place was generally
regarded as being in the home. At that time, it was unthinkable to most men and many women that
women should vote or (with rare exceptions) that they should engage in business or industry or join
the professions. Nowadays women are progressively taking their rightful place in the community
without detriment to family life. Increasing numbers of women join the professions - including such
professions as accountancy, architecture, and engineering which were regarded until comparatively
recently as the sole preserve of men. There are now women members of the judiciary and Oireachtas,
and of almost all local authorities; and women are to be found at all levels of business and industrial
life.

It seems to me that there can no longer be (if there ever was) see Hoyt v Florida ((1961) 368 US
57, 59). It might happen that a jury drawn by lot would include no women or, indeed, no men; but
that would not invalidate the jury.

I would hold that the provisions of the Act of 1927 which exclude from jury service all women
other than those with the necessary minimum rating qualification, and which exempt these latter
from service but enables them to serve on application, are inconsistent with the Constitution.

In regard to the minimum rating qualification, I have pointed out earlier in this judgment that the
effect of s2 and s3 of the Act of 1927 is that jury service is confined to those male ratepayers who
have, and to any citizen who happens to be the husband of a woman who has, the necessary
minimum rating qualification. The examples selected by Dr Walsh demonstrate that those qualified
and liable to serve as jurors represent only a very small proportion of the adult population of the
State. This is by reason of the minimum rating qualification fixed by the Minister in respect of each
county under the Jurors (Minimum Rating Qualification) Order 1927. Can it be said that such a
small proportion of the population, drawn exclusively from the comparatively more affluent owners
of land and other hereditaments, is a fair cross-section of the community? In my opinion, it cannot.
There is, however, a more fundamental objection to s2 and s3 of the Act. If the minimum rating
qualification were reduced to 1 Pound in respect of the entire country, a very much higher
proportion of the adult population would become qualified and liable to serve; but in my view this
would not alter the unconstitutionality of the sections as the right to serve would still be confined
to ratepayers, who have by no means the monopoly of ability for jury service; and thus there would
be excluded many classes of citizens without whom it could not be said that the jury fairly
represented the community. Therefore, I would hold that the provisions of the Juries Act 1927
(Repealed by Juries Act 1976), which provide for a minimum rating qualification for jurors are also
inconsistent with the Constitution. In the result, I would allow this appeal.

(- "... (1) that the provisions of the Juries Act, 1927, to the extent that they require a property
qualification are not consistent with the Constitution and are not continued by Article 50 of the
Constitution and (2) that the provisions of the Juries Act 1972, to the extent that they extend



exemption from jury service to all women are not consistent with the Constitution and are not
continued by Article 50 of the Constitution....."). 

DISPOSITION:

Appeal allowed.  #LS010509LEuwaltla#_

          


