
1 
 

IN THE COURT OF APPEAL OF TANZANIA 
AT MWANZA 

 
(CORAM: MUNUO, J.A., MASSATI, J.A And MANDIA, J.A.) 

 
CRIMINAL APPEAL NO. 326 OF 2010 

 
FURAHA MICHAEL …………….…………….……….…………..……….… APPELLANT 
 

VERSUS 
 

THE REPUBLIC ……………………………………….…..……..…....…… RESPONDENT 
 
  

(Appeal from the Decision of the High Court of Tanzania,  
at Bukoba) 

  
(Shayo, J.) 

 
dated the 25th  day of August, 2009 

in 
Criminal Appeal Case No. 44 of 2008 

 
------------- 

 
JUDGMENT OF THE COURT 

 
22nd & 25th November, 2011 

 
MUNUO,  J.A.: 

 In Criminal Appeal No. 44 of 2008 in the High Court of Tanzania at 

Bukoba, Shayo, J. dismissed the appellant’s appeal against his conviction 

and sentence in Criminal Case No. 65 of 2007 in Karagwe District Court 

within Kagera Region.  In the trial court, the appellant was charged with 

the offence of rape c/s 130 (1) (2) (e) and 131 (1) of the Penal Code, Cap 

16 R.E 2002.  He was sentenced to 30 years imprisonment and was 
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ordered to pay sh300,000/= compensation to the complainant upon 

completion of the sentence.  He unsuccessfully appealed to the High Court.  

Hence this second appeal. 

 

 On the night of the 1st April, 2007 at about 8 p.m., PW1 Edither 

Nicolas was walking home from the shop.  She encountered the appellant 

who got hold of her neck, pulled her out of the road, fell her down and 

removed her under wear and sexually assaulted her.  PW1 raised an alarm 

for help.  The appellant pinned her down and gagged her with her khanga.  

PW1’s alarm caused PW2 Janeth Renatus whose home was nearby to rush 

to the scene where they found the appellant in flagrante delicto, raping the 

victim. 

 

 PW2 asked the appellant:- 

 

“Furaha, Furaha, what are you doing?” in vain.  Furious that PW2 was 

interrupting him; the appellant took a stone and hurled it at PW2.  PW2 

also raised an alarm calling for help.  PW3 Henerick Fredrick, the Village 

Chairman respondent to the alarm.  He too asked the appellant 



3 
 

“Furaha, Furaha, what are you doing?” 

There was no response from the appellant as he was stuck in the rape.  

When PW3 called the appellant out, the latter arose and started throwing 

stones at the two eye witnesses, threatening to harm PW2.  Both PW2 and 

PW3 raised an alarm where upon villagers converged at the scene of crime 

and arrested the appellant.  Subsequently, the appellant was charged with 

the offence of rape. 

 

 In his memorandum of appeal comprising six grounds, the appellant 

claimed that he was not properly identified on the material night because 

PW1, PW2, and PW3 did not give his description.  He further complained 

that the provisions of section 240 (3) of the Criminal Procedure Act, Cap. 

20 R.E. 2002 were not complied with so the PF3, Exhibit P1, should be 

expunged form the evidence.  He also faulted the trial court for not giving 

him a chance to call his defence witnesses.  Furthermore, the appellant 

alleged that PW1, PW2 and PW3 gave inconsistent evidence so the learned 

judge should have found the said eye witnesses incredible. 
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 Mr. Pius Hilla, learned State Attorney, supported the conviction and 

sentence.  He observed that the appellant did not raise the issue of his 

identity and description on the material night during the trial, or in the High 

Court on appeal.  In that situation, it is too late to introduce the issue of 

identity on this second appeal, Mr. Hilla contended.  The learned State 

Attorney conceded that the PF3, Exhibit P1, should be expunged from the 

record of appeal or non-compliance with the mandatory provisions of 

section 240 (3) of the Criminal Procedure Act, Cap. 20 R.E. 2002.  We 

accordingly expunge the PF3, Exhibit P1 from the record.   

 

 The learned State Attorney observed that at page 11 of the record, 

the appellant clearly stated that he did not wish to all witnesses.  As the 

record speaks for itself, the appellant’s contention that he was denied his 

right to call defence witnesses is an afterthought, the learned State 

Attorney submitted.  Mr. Hilla urged us to reject the story of the appellant 

that the complainant poured sewage into his house because he did not 

cross-examine PW1, PW2 or PW3 on such allegation which shows that the 

said allegation was an afterthought.  
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 The issue before us is whether the appellant raped the complainant. 

We are mindful of the cardinal principle in criminal cases which places on 

the shoulders of the prosecution, the burden of proving the guilt of the 

appellant beyond all reasonable doubt.  In this case, the identity of the 

appellant did not have any speck of doubt because he was caught in 

flagrante delicto, in the act of raping the victim who raised an alarm to 

which PW2 and PW3 responded.  There was bright moonlight which was 

why PW2 and PW3 called out the appellant by name and asked him what 

he was doing.  The eye witnesses were familiar with the appellant and they 

identified him from a distance by name when they found him pinning the 

victim down copulating.  

 

 The learned judge considered the issue of penetration and referred 

to the case of Ex. B 96 90 SSGT Daniel Mshambala versus Republic, 

Criminal Appeal No. 183 of 2004 Court of Appeal of Tanzania at 

Mwanza (Unreported) wherein the Court observed at page 9 of the 

judgment:-    
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“…… we think, if at all PW1 was raped, she ought to 

have gone further to explain whether or not the 

appellant inserted his penis into her vagina, 

whether or not the penetration was slight etc.  In 

general, PW1 ought to have been more fortright 

and thorough in her evidence on the alleged rape.  

It was not enough to make the bare assertion that 

she was raped.  She ought to have been more 

forthcoming in her evidence in order to enable the 

Court to make a meaningful finding on whether or 

not rape was committed……” 

 

The learned judge correctly, in our view, held at page 8 of his judgment:  

 

“In the present case there is no doubt that PW1 did 

clearly assert that the appellant’s penis penetrated 

into her vagina and further that she felt pains as 

she was being raped by force…….” 
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The learned judge further observed:  

 

“……this court will have no justification at all to 

disturb the decision of the trial court.  On the 

strength of the prosecution case, the trial court was 

satisfied that there was sufficient and cogent 

evidence that the offence of rape was committed by 

the appellant……..” 

 

 We are in agreement with the holding of the learned judge. 

 

 In the case of Selemani Makumba versus R Criminal Appeal 

No. 94 of 1999, Court of Appeal of Tanzania at Mbeya (unreported) the 

Court considered whether or not the complainant had been raped by the 

appellant and observed:- 

 “We are of the firm view that once PW1 and 

PW2 were believed and the question of mistaken 

identity eliminated and there were no circumstances 

or evidence which could give rise to doubt in the 
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mind of the trial court, we can find no justification 

for interfering with the concurrent findings of the 

two lower courts that PW1 was raped and that the 

person who raped her was the appellant……….” 

 

Likewise in this case, PW1’s evidence was fully corroborated by the 

testimonies of PW 2 and PW3 who caught the appellant in flagrante delicto 

carnally knowing the victim after pinning her down and gagging her mouth 

with her khanga to prevent her from raising more alarms for help.  The eye 

witnesses had no difficulty identifying the appellant by name because they 

knew him and there was bright moonlight on that night. 

 

 In Makumba’s case cited supra the Court further observed that:-  

“True evidence of rape has to come from the victim, 

if an adult, that there was penetration and  no 

consent, and in the case of any other woman where 

consent is irrelevant, that there was 

penetration……..” 
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In the present case it is clear from the evidence of PW1 that the appellant 

held her by the neck, dragged her off the road, fell her down, removed her 

under wear and inserted his male organ in her private parts.  PW2 and 

PW3 who responded to PW1’s alarm found the appellant in the act of rape, 

lying on the stomach of the victim, sexually assaulting her. 

 Under the circumstances the appeal is devoid of merit.  We 

accordingly dismiss the appeal.  

 

DATED at MWANZA this 23rd day of November, 2011 

 

E. N. MUNUO 
JUSTICE OF APPEAL 

 

S. A. MASSATI 
JUSTICE OF APPEAL 

 
 

W. S. MANDIA 
JUSTICE OF APPEAL    

 
I certify that this is a true copy of the original. 

 
 
 

P. W. BAMPIKYA 
SENIOR DEPUTY REGISTRAR 

COURT OF APPEAL    


