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Flynote:  Criminal law: The mere existence of evidence related to the crime 

preferred against the applicant which if not displaced may result in the court acting 

carefully to convict, that is sufficient to inhibit the granting of the application for the 

discharge at the close of the prosecution case in terms of section 174 of Act 51 of 1977. 

 

Summary:  Rosina Tjihero testified that the accused bought her and her friends 

alcohol. While still in their company inside her vehicle heated arguments erupted 

between him and the other ladies. He withdrew N$2000 at Gamams Standard Bank 

ATM. Arguments from there intensified and he hit Mungunda with a beer bottle while the 

vehicle was in motion. The car stopped. The accused got off, undressed his T-shirt, 

pulled out Mungunda and started beating her. The driver and Nora drove off in fear and 

reported the matter to the police leaving the deceased at the scene across the road 

where she was trying to stop passing cars for help. On her way back to the scene, 

Tjihero met and picked up Mungunda, the lady the accused was busy assaulting, she 

was running. The injured deceased was later picked up by the police at the scene and 

she later died. 

 

Held: There is a prima facie case that the accused is legally obliged to answer. 

 

Held: The application is refused. 

______________________________________________________________________ 

VERDICT 

______________________________________________________________________ 

 

In the result the application for the discharge of the applicant at the close of the 

prosecution’s case in terms of section 174 of Act 51 of 1977 fails. 

______________________________________________________________________ 

RULING 

______________________________________________________________________ 

 



3 

 

 

SIBOLEKA J: 

 

[1] In his written heads of argument supporting the bid of the accused to be 

discharged at the end of the prosecution case, Mr. Siyomunji stated that all the three 

prosecution witnesses who purported to have been together with the accused said they 

were drinking alcohol and thus under the influence, as such they did not know the 

identity of the man who was in their company at all. 

 

[2] According to this counsel the DNA examination results related to the blood stains 

found on the stone and bottle neck found on the scene of crime exonerated the accused 

from the matter. He cited authorities related to what the section 174 discharge 

application was all about and this court has no problems with the said cases. This 

counsel concluded by asking the court to discharge the accused because nothing has 

been placed before it, requiring him to furnish an answer. 

 

[3] On the other hand Mr. Lutibezi, counsel for the prosecution submitted in his 

written arguments that there was in fact direct; circumstantial; as well as similar facts 

evidence sufficiently pointing to the accused alone as the male person who was 

together with the four females including the deceased. Further, this counsel submitted 

that the evidence clearly shows that it was the accused who assaulted one of the ladies 

by the name of Mungunda and that it was also the accused who assaulted the 

deceased such that she later passed away. This counsel also relied on authorities for 

requesting the court to decline the application for a discharge of the accused on this 

matter. 

 

[4] It is my considered view that a ruling on the application of this nature does not 

relate to the credibility finding on the merits of the matter. I will therefore briefly relate to 

the central witness who is also the owner of the vehicle in which the altercations leading 

to the incident started. 
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[5] Rosina Tjihero (Kapuwa) the owner and driver of the sedan vehicle testified that 

it was the accused before court who on the day of the incident bought alcohol for her 

and her three female friends at Caprivi Bar. He later asked to be taken and dropped off 

somewhere but was told of fuel shortage. The accused said he will pour in some fuel. 

He sat in the front seat next to the driver drinking from his 750 ml bottle of Richelieu, 

while the three ladies sat in the rear seat also drinking alcohol. Tjihero drove to 

Gamams Fuel Station where the accused bought N$100 petrol. 

 

[6] Thereafter the accused asked the driver to park at the nearby Standard Bank 

ATM at the same fuel station and asked that they should wait there till past twelve 

midnight to enable him to withdraw money to buy them some more alcohol and the 

driver complied. The three ladies sitting behind were uncomfortable about the waiting. 

The accused withdrew N$2 000 and arguments between him and the ladies at the back 

seat that already started from en-route from Caprivi Bar now intensified. It was about 

him saying he can have sex with all of them. This resulted in the accused not specifying 

where he should be dropped off. From the Gamams Standard Bank ATM, Tjihero drove 

to a house (alcohol outlet) in Khomasdal where the accused paid her alcohol debt. At 

this house the accused, Tjihero and Nola, one of the ladies sat inside that house 

drinking beer for ± 45 minutes. Because of the waiting one of the ladies in the car 

hooted and the resulting noise did not sit well with the owner of the house and they 

were ordered to leave the place. 

 

[7] When Tjihero drove away from this house arguments between the accused and 

the ladies sitting behind increased uncontrollably such that the accused hit one of the 

ladies with the Richelieu bottle. Tjihero pulled off the road and stopped the vehicle. The 

accused got off, removed the T-shirt he had on, pulled a lady by the name of Mungunda 

out of the car and started beating her. They all got out of the car pleading with the 

accused to stop assaulting Mungunda without success. Meanwhile the deceased 

walked across the street in an effort to stop any of the vehicles passing by to ask for 

help. This resulted in Tjihero and Nola driving away in fear for their lives without her and 

Mungunda who was still being assaulted by the accused. Tjihero reported the matter to 
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the police. On their way back to the scene they met and picked up Mungunda busy 

running. She had miraculously broken lose and escaped from the accused’s attack. The 

injured deceased was afterwards found and removed from the scene. She later passed 

away.  

 

[8] The above evidence establishes a prima facie case which by law requires the 

accused to be placed on his two feet and furnish answers to the allegations about what 

further transpired at the scene of crime. 

 

[9] It is on that basis that the accused’s application for the discharge at the close of 

the prosecution’s case in terms of section 174 of the Criminal Procedure Act, 51 of 1977 

fails. 

 

 

 

 

 

 

 

 

                  _____________ 

                                                                                                        A M SIBOLEKA  

                               Judge 
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