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DECISION  
 
Introduction 
 
[1] This case involves allegations of unlawful discrimination on the basis of sex, and sexual 
harassment.  
 
[2] At the relevant time the plaintiff was a milker employed by the third defendant.  The third 
defendant is a partnership comprised of the first and second defendants.   
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[3] The matter has been the subject of a complaint to the Human Rights Commission.  
Subsequently the Director of Human Rights Proceedings agreed to represent the plaintiff.  It 
is clear that we have jurisdiction to hear the case. 
 
Background 
 
[4] Before identifying the issues which require determination it is convenient to set out some 
general background. 
 
[5] The partnership owns and operates a number of dairy farms in the general vicinity of 
Waitara in Taranaki.  One of these is situated on Turangi Road, near the intersection of 
Turangi Road with the main North Road.  That farm is called the home farm.  It carries about 
500 cows in milk.  Its facilities include a herringbone milking shed, a workshop and 
associated yards and races.   
 
[6] In or about July 2000 a number of people were employed by or contracted to the 
partnership either to work on the home farm, or to work there and elsewhere on other farms of 
the partnership.  The people included Tony Bishel, Alan Bublitz, ‘Tip’ Te Rangihaeata, Mike 
Sayring, John Nielson, Clint Wallace and Hayden Paul (the list may not be exhaustive).   
 
[7] At the time the plaintiff was working on a part-time basis as a milker on a near-by farm.  
She was boarding with Tip and his partner.  She would drop Tip off to work at the home farm 
and pick him up afterwards.  Sometimes she stopped to help him finish his work on the farm.  
In due course she was introduced to the first and second defendants.   
 
[8] There was considerable disagreement as to whether the plaintiff was asked by the second 
defendant to start working on the farm, or whether she approached him and asked to do so.  In 
this as in many other areas in which conflicting evidence was given, we do not think it 
necessary to make a decision.  We doubt that the outcome of the controversy has much 
relevance to the outcome of the case.  It suffices to say that the plaintiff commenced working 
for the partnership as a milker at the home farm on or about 26 July 2000.   
 
[9] During August, September and up to 13 October 2000 she worked on a part time basis, 
doing the evening milking on weekdays and the morning and evening milking on the 
weekends.  Her job involved getting the cows in from the paddocks, milking, returning the 
cows to the paddocks and hosing down the sheds.   
 
[10] On 13 October 2000 the plaintiff started working on the home farm on a full time basis.  
Again there was considerable disagreement about exactly who initiated the change from part 
time to full time work, but it is clear that after 13 October 2000 the plaintiff worked on a 7-
day a week basis, milking both morning and evenings, until 5 December 2000.  All in all she 
was employed by the partnership for just over 5 months.   
 
[11] In late September or early October Mike Sayring left his employment with the 
partnership.  He had been the herd manager at the home farm.  When he left Tip was 
appointed herd manager.  One of the plaintiff’s complaints is that she was not considered for 
or offered that job because she was female.  She also alleged that in other respects she had 
been given less favourable conditions of work and fewer opportunities for training than were 
made available to the male employees of the partnership.  We will return to these aspects of 
the claim later in this decision.   
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[12] As a separate ground of claim, the plaintiff said that when working for the partnership 
she suffered sexual harassment, particularly from the first defendant, Clint Wallace, Hayden 
Paul and Tony Bishel.  The harassment was said to be in the form of unwelcome comments 
and jokes: 
 

(a) She alleged that often made comments about her weight and about her 
breasts being big.  She said that once when riding the farm bike, she heard 
the first defendant say “her fat arse cheeks hit the ground”; 

 
(b) The plaintiff had a nickname “Lala”.  During the mating season, she said 

she heard the first defendant and Hayden calling cows that were being 
served by the bull “Gaylene” (which is her first name) or “Lala”.  She 
said this happened once or twice a day during the mating season; 

 
(c) It was the plaintiff’s evidence that when a cow was being served by a bull, 

Hayden said, “Look, the bull is riding Lala again”.  The plaintiff alleged 
that Hayden said this several times while she was within earshot.  She also 
said that the first defendant often made the comment “the bull is riding 
Lala”; 

 
(d) The plaintiff gave evidence of a particular day during the mating season 

when, Tony Bishel, Hayden and she were in the smoko room.  She said 
that Tony looked straight at her and said, “it should be inseminated”.  She 
understood this to be a reference to her.  She said that it made her feel dirty 
and degraded, as if she were a cow in heat.  She alleged that the first 
defendant had heard the comment but that he did not say anything; instead 
he stood there with a “stupid grin” on his face; 

 
(e) She said that Hayden made several unwelcome comments about her, in 

particular asking questions at a time when she was about two months 
pregnant about her plans for the baby and whether or not she would 
continue to work;  

 
(f) The plaintiff said that Hayden kept on asking her questions about her 

personal life, such as who she was seeing.  These questions upset her and 
she would go home in tears; 

 
(g) On a hot day in the milking shed the plaintiff was wearing a cropped top 

underneath her overalls.  She tied the top half of her overalls around her 
waist.  She told us that she heard Hayden say that she was trying to ‘come 
on to the boys’ by doing this;  

 
(h) The plaintiff said that she heard Hayden say in front of the first defendant 

that she was useless and did not know what she was doing.  The first 
defendant did not say anything about the remark; 

 
(i) Finally, the plaintiff said that the first defendant did nothing to stop 

Hayden or any of the others making comments about her. 
 
[13] These allegations were denied by the defendants.   
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[14] To a large extent the outcome of this case – both in respect of sex discrimination and 
sexual harassment - depends on our assessment of the credibility of the witnesses.  But before 
turning to the analysis it is convenient to say something about the way the hearing was 
conducted.   
 
The hearing 
 
[15] When the case began Ms Rogers-Smith sought leave to amend the claim by adding the 
partnership as third defendant.  She referred to the Court of Appeal decision in Proceedings 
Commissioner v A & M Motors Otahuhu (1998) 4 HRNZ 342.  Mr Parker did not object to 
the amendment.  In fact as the evidence unfolded during the hearing, it became clear that the 
real claims that we need to consider are: 
 

(a) A claim that the partnership discriminated against the plaintiff because of 
her sex (section 21(1)(a) and section 22(1)(b) of the Human Rights Act 
1993 – ‘the Act’); 

 
(b) A claim against the first defendant on the basis that he sexually harassed 

the plaintiff (section 62 (2) of the Act); and 
 

(c) A claim against the partnership on the grounds that it is liable as employer 
for sexual harassment suffered by the plaintiff from her co-workers 
(section 68(1) of the Act). 

 
[16] Although the possibility of a separate claim against the second defendant as agent for 
the partnership was asserted it was not pursued.  That was because it was not suggested at any 
point that the partnership would not accept liability for the acts of its two principals (i.e. the 
first and second defendants).  It is appropriate to note, however, that there was no allegation 
of discrimination or sexual harassment made against the second defendant personally.  He is 
liable, if he is liable at all, only as a member of the partnership that employed the plaintiff.   
 
[17] The hearing occupied three days.  Ms Rogers-Smith called the plaintiff to give evidence 
as well as a person who had provided the staff at the partnership with training on tractors at 
some point.  Both the first and the second defendants gave evidence in reply.  There was also 
evidence from Mr Alan Bublitz and his wife Colleen Bublitz. 
 
[18] We did not hear from any of the other people who were involved in the matter, such as 
Tip Te Rangihaeata, Hayden Paul, Clint Wallace, Tony Bishel or John Nelson.  Various 
allegations and counter suggestions were made as to why these witnesses were not called.  
What was clear was that all of them could have been called had that been thought essential by 
either side.  Whatever the rights and wrongs of the decisions made on each side not to call any 
of these individuals, the inevitable result was that (putting aside the largely peripheral 
evidence of the tractor training expert and Mr & Mrs Bublitz) all that we have are the sharply 
conflicting accounts of the main protagonists.  The difficulties created by that state of affairs 
were compounded by the fact that it seemed almost to be an article of faith on both sides not 
to agree with anything asserted by the other.  All three of the principal witnesses (the plaintiff 
and the first and second defendants) were inclined at different points in their evidence to over-
simplification, evasiveness and a propensity to overstate matters thought to be advantageous.  
There was also a good deal of self-serving evidence that was not really relevant to the matters 
at issue.   
 
[19] In part as a result of these problems, and in part because the hearing started late on the 
first day, it was not possible to do more in the time that was available than to hear the 
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evidence.  It was agreed that closing submissions would be presented in writing after the 
hearing.   
 
[20] Submissions have since been received from both Ms Rogers-Smith and Mr Parker.  The 
last of these was received in May 2003.  We appreciate the submissions that have been 
received.  We regret the time that it has taken for us to deliver this decision. 
 
The sex discrimination issue. 
 
[21] We turn to deal with the first substantive issue, namely, whether the plaintiff was the 
subject of unlawful discrimination by virtue of her sex.   
 
[22] The relevant legal principles were not in dispute.  In what follows we have borrowed 
extensively from the opening submission that Ms Rogers-Smith presented, and which Mr 
Parker accepted to be a correct statement of the legal position: 
 

(a) The elements that have to be established in a case under section 22(1)(b) of 
the Act are: 

 
 That the employee (in this case the plaintiff) was qualified for 

work; 
 
 That the defendant(s) (in this case, the partnership as the 

employer) afforded her less favourable terms of employment 
and/or conditions of work, including opportunities for training and 
promotion, than were made available to male employees of the 
partnership; 

 
 Because of her sex (see section 21(1)(a)). 

 
(b) It is no defence to an allegation of unlawful discrimination that the conduct 

was unintentional or without negligence: see section 92I(4) of the Act; 
 
(c) Furthermore, pursuant to section 92F(2) of the Act the onus of proof in 

establishing any exceptions under the Act falls on the defendants. 
 
[23] There were four separate limbs to the claim of unlawful discrimination on the grounds 
of the plaintiff’s sex.   
 
[24] First, the plaintiff said that she was not given an opportunity to do a tractor driving 
course when other employees of the partnership had done so.  She said that her particular 
concern was when she had to drive a tractor on days when the races were wet which – 
according to her evidence – was not infrequently.  It was her evidence that the farm was hilly, 
and that in two of the races in particular there were steep sections which became slippery 
when wet.  She said that she would have felt much more at ease if she had been able to take a 
proper course in tractor driving. 
 
[25] The plaintiff gave evidence that such instruction as she was given by the second 
defendant lasted about 5 minutes, during the course of which he said words to the effect “its 
better you should know so you don’t hurt yourself – otherwise we’ll be in the shit”.  When he 
gave evidence, the second defendant denied that he had ever spent any time showing the 
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plaintiff how to drive the tractor at all, and he emphatically rejected the suggestion that he had 
spoken to her in the terms she alleged. 
 
[26] It would be time consuming and largely unproductive to deal with every point of 
difference on this issue or, indeed, in respect of the many disagreements that emerged during 
the hearing.  Instead we simply record our findings insofar as relevant to the issue of sex 
discrimination as follows: 
 

(a) On or about 15 December 1999 an individual who had experience in safety 
training and licensing requirements for field, tractor and other vehicles 
came to the farm; 

   
(b) The training session had been initiated by Mr Bublitz (one of the 

partnership employees).  Mr Bublitz had to drive the large tractors on the 
main road, and he was anxious to ensure that he had the appropriate 
endorsements on his driver’s licence.  As a result he made contact with the 
trainer and arranged for him to come out to the farm.  The session was an 
ad hoc arrangement rather than part of any training programme regularly 
offered by the partnership; 

 
(c) When the trainer arrived it was suggested that other members of staff 

present at the farm might like to take part because the opportunity was 
available.  At least 7 employees (including Mr Bublitz) attended the 
session; 

 
(d) All of this took place 6 months before the plaintiff started working for the 

partnership on a part time basis in late July 2000; 
 

(e) The plaintiff was never required to drive the large tractors on or off the 
farm, and in fact she never did so.  When she had to drive a tractor, the 
tractor she drove was a small (750 Kg) Iseki tractor; 

 
(f) There were occasions when she had to drive the Iseki along the main road 

for a short distance.  However, a person who holds a class 1 licence for 
private vehicles is entitled to drive a tractor with a gross laden weight of 
4,500 kilograms or less.  The Iseki tractor which the plaintiff drove was 
well within that limit; 

 
(g) The plaintiff did not have a class 1 licence.  She only had a restricted 

licence.  But the partnership did not know that.  We accept the evidence 
given by the first and second defendants to the effect that at the outset they 
asked the plaintiff whether she had her driver’s licence.  She told them that 
she did.  She did not tell them that it was only a restricted licence; 

 
(h) If the idea of providing her with a tractor training session had been raised 

while she was working at the farm, then in fact she could not have attended 
the course until she had obtained her full licence (at least, not if it was 
similar to the one that Mr Bublitz had arranged earlier).  That was because 
the course was for those who held a class 1 licence, not just a restricted 
licence;  
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(i) More importantly, the idea of making that type of tuition available to the 
plaintiff was never raised by anyone at any time that the plaintiff was at the 
farm; 

 
(j) There was no reason for the defendants to have raised the idea of such a 

training session with the plaintiff.  After all, the plaintiff was employed as 
a milker rather than a general farm hand, and so could be expected to have 
only a limited need to drive the tractors (and then only the small Iseki); 

 
(k) Aside from the plaintiff’s evidence that the second defendant spent about 5 

minutes telling her about the Iseki tractor, there was no suggestion that she 
ever made it known to the defendants that she felt uneasy driving the 
tractor, or that she felt she would like more formal tuition.  It must also be 
remembered that she had come from a farming background; indeed her 
evidence about lack of experience and confidence on the small tractor sat 
uncomfortably alongside other evidence she gave to the effect that her 
experience was such that she ought to have been considered for the herd 
manager’s position; 

 
(l) There was no evidence that she ever got into any trouble while driving the 

Iseki tractor.   
 
[27] We are satisfied that there was nothing that should or could have alerted the defendants 
to the fact that the plaintiff wanted to do a course of training in tractor driving. 
 
[28] In large measure, the plaintiff’s concern about driving the tractor was that there were 
two steep parts in the races used to bring cows into the yards.  In her evidence in chief she 
described the farm as hilly.  The defendants disagreed.  A Lands and Survey map of the area 
of the farm was produced by the plaintiff.  The map showed relevant topographical features 
including the contour lines.  In our view it provides support for the defendant’s assertion that 
the home farm is not hilly.  While we accept that the races were not completely flat, we think 
there has been a measure of over-statement by the plaintiff in this part of her evidence.  
Certainly there is nothing in the evidence about the topography of the farm that would or 
should have led the defendants to conclude that an employee such as the plaintiff (who, as we 
have already noted, had been brought up on a farm, and had worked on her parent’s and other 
farms) would need particular instruction in how to drive a small farm tractor. 
 
[29] There were no training courses offered or made available to any of the employees at the 
partnership at any time while the plaintiff worked for the partnership.  As events transpired, 
however, in April 2002 the same tractor-training expert returned to the farm and another 
training session took place.  This was over two years after the plaintiff had left her 
employment with the partnership.   
 
[30] Seven individuals attended the session in 2002.  Of these three were cousins of the first 
and second defendants.  Amongst those who attended was a woman.     
 
[31] There is nothing in the evidence to connect the fact that the plaintiff was not offered an 
opportunity for training in driving tractors with her sex.  While she worked at the farm none 
of the staff were given an opportunity for that kind of training.  If she had been an employee 
at a time when training of that kind was on offer, there is no reason to conclude that she 
would not have been included (assuming that by then she had the necessary licence).   
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[32] The second limb of the sex discrimination allegation related to a course offered to 
employees about sore feet in the cows.   
 
[33] The plaintiff said in evidence that she would have liked to have gone on the course.  She 
said that the boys she worked with at the home farm went on such a course while she was 
working on the farm.  Her evidence in this respect was: 
 

“I can’t remember when this was.  But I remember that the boys were not at 
work one day.  I didn’t see them until milking that night.  I think John told 
me to get the cows because the boys might not get back in time to get the 
cow in for milking.  The next day when the boys talked about the talk they 
had about cows feet, the day before then being boring and that they hadn’t 
learnt anything new”. 

 
[34] At this point the plaintiff’s  evidence offered another attack on the defendants, by saying 
that she felt that the condition of the feet in the herd that she was milking was disgusting; she 
blamed the state of the races on the farm. 
 
[35] The plaintiff was examined closely about all of these assertions because the defendants 
denied that anything of the sort had happened.  Specifically, they said they had been no such 
‘talk’ or course or anything remotely fitting the plaintiff’s description about what the boys had 
done.  It was their evidence that there was no such course or talk at any time while the 
plaintiff was employed on the farm.  The defendant accepted that there had been two seminars 
conducted on other farms (i.e., not farms owned by the partnership) on 20 and 22 June 2000 – 
but those were before the plaintiff started to work for the partnership. 
 
[36] In the course of questioning about the ‘talk’ the plaintiff alleged and in respect of which 
she had not been included, it became clear: 
 

(a) the plaintiff could not pinpoint the date of the alleged talk, or even give any 
really helpful estimate as to when it might have been during the period that 
she was at the farm; 

 
(b) the plaintiff could not say who attended the talk, where it had taken place, 

whether a vet or someone else of similar qualification had been speaking, 
or indeed what happened at all; 

 
(c) there was nothing in any of the documents to corroborate her allegation 

that a course or talk of some sort had taken place as she alleged. 
 
[37] No one who was thought by the plaintiff to have attended the ‘talk’ was called to give 
evidence.   
 
[38] We conclude that the evidence falls short of establishing that such an event ever took 
place.  We also have concerns about how the plaintiff could have observed that “the boys 
were not at work” on the day in question if, as she said, she was at the Nelson house (a house 
associated with the farm) at the time.  The Nelson house was shown to be some way away 
from the yards of the home farm, and we doubt that she could reliably have seen who was or 
was not at the home farm from a position at the Nelson home.   
 
[39] Overall, the evidence on this topic falls far short of establishing that there was a training 
opportunity that she was held out of while she worked for the partnership because of her sex.   
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[40] The third limb of the discrimination complaint concerned the position of herd manager.   
 
[41] The plaintiff said that when she was helping Tip before she started working on the farm 
Mike Sayring was the herd manager.  When he left she recalls discussing with ‘the boys’ who 
was going to get the job.  It seems no one wanted it.  The plaintiff understood that the first and 
second defendants were looking at appointing an outside person.  She told us that the herd 
manager is ultimately responsible for managing the shed and for treating sick cows.  She 
talked about the importance of keeping milk from sick cows separate at milking time.  She 
said she knew how to run a shed and how to treat sick cows. 
 
[42] The plaintiff was not appointed herd manager when Mike Sayring left.  Tip was.  The 
plaintiff complained that he had only two seasons of farming experience, whereas she had 
been working on dairy farms for over six years.  She said that he made mistakes while she 
was working on the farm and identified in particular mistakes with mastitis treatment.  She 
felt that she had not been considered for or offered the herd manager’s position in part 
because some of the other employees (including Hayden Paul and Clint Wallace) would not 
work with a woman as a boss.   
 
[43] Apparently once Tip was appointed herd manager he put her in charge of the milking 
shed.  The first and second defendants said that, if this was true, they had never been told of it 
at the time.   
 
[44] A curious thing about this aspect of the case is that it was clear that if the plaintiff had 
been offered the role of herd manager she would not have accepted it.  She said that saw the 
appointment as involving significant extra responsibility without any corresponding reward 
(in fact the evidence did not disclose whether the herd manager’s role was better paid than 
that of a milker).  In any event her real complaint was that she was not considered for the job, 
or offered the job.   
 
[45] The fact that plaintiff might not have taken the job if it had been offered to her is no 
answer to a claim of unlawful discrimination on the grounds of her sex.  If the evidence 
establishes that she was not considered for the job (or, if considered, that she was not offered 
the job) because of her sex then the claim would be established.  
 
[46] The defendants told us that the plaintiff was considered for the job, and we accept that.  
It was common ground, however, that she was not offered the job.  The evidence established 
that: 
 

(a) At the time, the plaintiff was 21 years old.  She had worked on her parent’s 
farm of about 110 cows (and later on, a larger farm her family bought with 
a herd of around 300 cows) for about 6 years.  This work had been done 
during holidays when she was a school student.  She had also been 
unemployed for a time before the events at issue in this case; 

 
(b) She had never before worked on a full time basis anywhere.  The first full 

time job she ever had was her job with the partnership; 
   
(c) Mike Sayring left sometime towards the end of September 2000.  There 

was some disagreement about when Tip was appointed herd manager, but 
it seems to us the very high probability is that he was appointed to the 
position before the 13th of October 2000, i.e. while the plaintiff was still 
only a part-time worker on the farm.  Even if he was appointed after she 
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became a full-time employee, it could at most have been only a matter of 
days after she had started working full-time; 

 
(d) By 13 October 2000 the plaintiff had been a part-time employee of the 

partnership for 8 or 9 weeks at most.  Tip had been a full-time employee of 
the partnership for two years or so.  He had been employed not just as a 
milker, but also as a farm hand who worked around the farm doing fencing 
and other general work.  We gathered that he was in his mid-30s.  Before 
coming to farm work he had been Sergeant in the New Zealand Army and 
a driver for the New Zealand Fire Service.   

 
[47] This is not a case where there are any formal qualifications to weigh up and compare.  
In the end it was accepted that the assessment of who would be the best person for the job 
came down to an evaluation of practical experience. 
 
[48] The plaintiff made much of her assertion that Tip made mistakes in milking and that in 
many respects she was effectively doing the work of the herd manager in any event.  We have 
referred to her evidence that after Tip became herd manager he put her in charge of milking 
shed.  In this and other respects we found her evidence to be self-serving.  Without any 
evidence from Tip it was hard to find any objective basis to verify the complaints she made 
about him.  Certainly the plaintiff seems to have kept some records of mastitis cows that had 
been treated over a short period, but those records would have been kept elsewhere on the 
farm as well.   
 
[49] We are not satisfied that the evidence establishes that the plaintiff was not given the 
same opportunity for promotion as male employees because she was a woman.  Instead we 
wonder whether it was realistic to expect that a part-time employee who had never previously 
worked full-time in any job could expect to have been offered the job in preference to a 
person who had been working full-time for two years for the same employer.   
 
[50] We are satisfied that this aspect of the complaint of unlawful discrimination has no 
substance.   
 
[51] The fourth and final limb of the sex discrimination claim was an allegation that it was 
made clear to the plaintiff by ‘the boys’ and by the first defendant that a diary farm was ‘no 
place for females’.  Her evidence relied upon her impression of the way the first defendant 
had reacted to her, and suggested that he ignored her unless he was picking up on some issue 
about her or making comments about her.  She referred to a ‘completely different standard’ 
for her compared to ‘the boys’.  In part she also relied on her allegations of sexual harassment 
which we deal with below. 
 
[52] On examination the plaintiff accepted that suggestion that a diary farm was no place for 
females had never been said in so many words.  Instead it was an impression that she gained 
from the way that she said the first defendant behaved towards her.  We accept that in some 
other case evidence of behaviour of that kind might help to establish that discrimination had 
taken place.  In the present case, however, this part of the claim cannot stand on its own as an 
independent ground to justify a finding of discrimination on the basis of sex.  In our 
assessment the reality was that the first defendant did not like the plaintiff very much, and he 
probably let that show from time to time.  But that falls short of establishing that in any 
respect either he or the partnership discriminated against her because of her sex. 
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Sex Discrimination:  Summary 
 
[53] Whether taken individually or together, the matters that were raised by the plaintiff do 
not establish that she has been a victim of unlawful discrimination on the ground of her sex at 
any time while she was employed by the partnership.   
 
[54] It follows that this aspect her claim must be dismissed. 
 
Sexual harassment  
 
[55] The second aspect of the plaintiff’s claim concerned the plaintiff’s allegations of sexual 
harassment.  As with the allegations of sex discrimination, there was no dispute as to the 
relevant legal principles.  Insofar as they apply to the facts at issue in this case, Ms Rogers–
Smith accepted that the Act requires the plaintiff to prove, on a balance of probabilities, that 
in the course of their employment either the first defendant or others workers at the farm used 
spoken language of a sexual nature which was unwelcome or offensive to the plaintiff, and 
that the behaviour was either repeated, or of such a significant nature, that it had a detrimental 
effect on the plaintiff in her employment. 
 
[56] As noted, it was alleged that the first defendant was directly responsible for sexual 
harassment of the plaintiff and was therefore directly liable to her under the Act.  In addition, 
it was alleged that the partnership was liable to the plaintiff under section 68(1) of the Act as 
the employer of other workers on the farm who had harassed her.  (There was also an 
argument that the partnership was liable on the basis that the first defendant was its agent 
under section 68(2), but in view of the conclusions we have reached we do not need to 
address that issue independently of our consideration of the case under sections 68(1)). 
 
[57] As with sex discrimination, the onus of establishing any exception that is available 
under the Act falls on the defendants: section 92F(2).  Nor is it a defence to say that the 
behaviour was either unintentional or without negligence: section 92I(4).  Furthermore the 
question as to whether conduct is unwelcome or offensive is one that must be assessed from 
the subjective viewpoint of the complainant: see, e.g. Proceedings Commissioner v H (1996) 
3 HRNZ 239. 
 
[58] As an employer, the partnership would have a defence under section 68(3) of the Act if 
it were able to demonstrate that it took such steps as were reasonably practicable to prevent its 
employees from subjecting other workers to sexual harassment.  However, the focus of the 
defence in section 68(3) must be on steps taken before an incident of sexual harassment 
occurs, the purpose of the section clearly being to encourage employers to take appropriate 
steps to provide a working environment that is free of sexual harassment.  As a matter of 
logic, steps taken after an incident of sexual harassment has occurred are not sufficient to 
establish the defence (although they must be taken into account if relevant to the assessment 
of what remedy, if any, ought be awarded).   
 
[59] Again this part of the claim involves an assessment of credibility.  It is convenient to 
take the matter in two stages.   
 
The allegations against the first defendant 
 
[60] We deal first with the allegations of harassment in which the first defendant was said to 
have been directly involved, or at least in respect of which he was said to have been a witness 
to what happened (and which he did nothing to stop).  
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[61] The evidence has not in our view established that the first defendant was one of the 
perpetrators of the harassment the plaintiff suffered.  We accept his evidence that he did not 
make comments of the sort that were attributed to him by the plaintiff.  It needs be 
emphasised that, as the plaintiff herself acknowledged, many of the jokes and comments that 
she complained of were not made directly to her (although she said at least some of the 
remarks were within her earshot).   
 
[62] That said, it seems to us that if the first defendant had overheard remarks by others of 
the kind that the plaintiff alleged then he might well have preferred to let the matter go rather 
than to confront whoever had made the comment.  We are inclined to think that he did not 
understand the seriousness of what was happening, and he certainly seems to have had no real 
appreciation as to what his responsibilities as an employer were in the circumstances.  These 
findings are, however, more directly relevant to the question of the partnership’s liability as 
the employer of ‘the boys’.  We turn to deal with that issue. 
 
The allegations against ‘the boys’ 
 
[63] In this respect, we only have the plaintiff’s word for what happened.  As will already be 
clear, we did not think that the plaintiff was altogether reliable as a witness.  We do not, 
however, go so far as to say that her evidence should be disregarded altogether, particularly in 
respect of her allegations that she was the butt of unwanted comments by co-workers such as 
Hayden and others.  After all, none of Hayden or any of the others who were implicated in the 
plaintiff’s complaints were called to give evidence.  To that extent the plaintiff’s evidence was 
not contradicted.  In addition, there are some objective signposts about what happened which 
provide support for what she told us.   
 
[64] It was accepted, for example, that on 29 October 2000 she complained to the second 
defendant about what was being said to and about her.  The second defendant convened a 
meeting.  The meeting took place the next day, 30 October 2000.  Importantly, the defendants 
accepted that the plaintiff would not have complained, and that the meeting would not have 
taken place, if her complaints about the way her fellow employees were behaving towards her 
did not have some substance.   
 
[65] On 6 December 2000 the plaintiff went to see her doctor.  Her doctor’s note for of that 
visit records “has a lot of problems at work and is being discrimanated to [sic]”.  Although 
the reference is to ‘discrimination’ rather than harassment, we think the note provides some 
support for the plaintiff’s assertion that she was suffering because of conduct by her fellow 
employees.  We also accept the plaintiff’s evidence that by December 2000 she was 
depressed, and that her experiences on the farm was part for the reason she decided to leave 
the job.   
 
[66] We therefore find that, putting aside the incidents for which the first defendant was 
alleged to be directly responsible, the events that the plaintiff described did indeed occur. We 
also accept that the sort of ribaldry that her co-workers directed at her increased in frequency 
and seriousness after 13 October 2000 when she became a full-time employee at the farm (the 
plaintiff accepted that the behaviour before 13 October had been less significant, and was not 
so serious as to have dissuaded her from taking a full-time job at the farm). 
 
[67] We are satisfied that the comments that the plaintiff suffered were repeated sufficiently 
to meet the threshold for sexual harassment in section 62(2) of the Act. 
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[68] We will address the issue of detriment in more detail below under the heading 
‘Remedy’, but in terms of the elements of section 62(2) we are satisfied that the plaintiff at 
least suffered the detriment of having to work in an hostile and demeaning working 
environment: see Read v Mitchell (1999) 5 HRNZ 537. 
 
[69] We find the complaint of sexual harassment to be established in the following respects: 
 

[a] Co-workers at the farm repeatedly made joking references to her name or her 
nickname in a way that was intended to associate her with cows being served 
by a bull; 

 
[b] On at least one occasion another worker at the farm looked at her and said ‘It 

should be inseminated’.  The plaintiff took this to be a reference to her; 
 

[c] Another of the workers at the farm asked her repeatedly about her pregnancy and 
other personal details, including who she was seeing;  

 
[d] There was an occasion on which the plaintiff tied the top of her overalls around 

her waist, and one of the male employees then sexualised the event by 
complaining that her action in doing so was intended to be a ‘come on’. 

 
The section 68(3) defence 
 
[70] By virtue of section 68(1) of the Act the partnership is liable as employer for this 
conduct unless it can establish the defence in section 68(3), namely that it had taken such 
steps as were reasonably practicable to prevent the behaviour in question by its employees.   
 
[71] We are not satisfied that the partnership took any steps that might have allowed it to 
establish the basis of a defence under section 68(3). 
 
[72] The partnership did not have a sexual harassment policy, and there was no evidence that 
the first and second defendants’ attitude towards conduct of that kind (which they said was to 
forbid it) was made clear to the employees at any time.  Instead the first and second 
defendants said that theirs is a small farming operation and they did not find it necessary to do 
these things.   
 
[73] It is not, of course, a breach of the Act to have no sexual harassment policy in place, or 
to fail to instruct employees that sexual harassment in the workplace will not be tolerated, or 
indeed to take no steps whatsoever to prevent sexual harassment.  But the danger for an 
employer in that course is that, when an allegation of sexual harassment has been made, then 
it is difficult to see what basis the employer might have on which to say that the defence 
offered by section 68(3) of the Act is open.  That is the situation in this case.  Certainly in 
respect of events prior to the 30 October meeting there is nothing to establish that any steps at 
all had been taken to ensure that workers at the farm would be free from sexual harassment.  
Nor is it an answer to say that the business is a small business or that it has not previously had 
to deal with the issue.  The provisions that protect workers from sexual harassment apply with 
equal force no matter how big or small the business. 
 
[74] The defendants placed considerable reliance on the meeting of 30 October 2000 to say 
that they had done what they could to address the problems reported to them by the plaintiff.   
 
[75] As we have said, on 29 October 2000 the plaintiff complained to the second defendant.  
Her complaint was about Hayden making comments concerning her body.  The second 
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defendant acted swiftly in arranging a meeting of staff to deal with the issue.  The meeting 
was arranged for the morning of 30 October, and the plaintiff was excused from milking on 
that day.  But in the meantime it seems that Hayden responded to the plaintiff’s complaint by 
alleging that she was being inappropriately bossy towards him.   
 
[76] The meeting was attended by Tip, Clint, Hayden, the first and second defendants and 
the plaintiff.  Although the second defendant had called the meeting (and as an employer 
ultimately had responsibility for sorting the problem out) he arrived late.  By the time he got 
there Tip had already started the meeting.  He began the meeting not by referring to the 
plaintiff’s concerns but by raising Hayden’s complaint (which by then was gaining some 
support from Clint).  The upshot was that the focus of the meeting was not the plaintiff’s 
allegation of sexual harassment, although that was raised.  Having heard from both the first 
and the second defendants we are satisfied that the following account of the meeting (given 
by the plaintiff in her evidence) is accurate: 
 

“… the meeting was not what I expected.  I thought John would take my 
concerns more seriously.  Though he did say something like: you all know 
what’s been happening, there has been a complaint, cut it out.  These words 
were addressed to the group, not to anyone in particular”. 

 
[77] There was no follow up after this meeting by either the first or the second defendant, 
although subsequently there seems to have been another meeting attended by Tip, Clint, 
Hayden and the plaintiff (it was not suggested that either of the defendants were involved in 
the later meeting).  Again we accept that the 30 October meeting did not put a stop to the way 
in which other employees were behaving towards the plaintiff.   
 
[78] Although the defendants saw the 30 October meeting as having ameliorated the 
situation, in the end we think it only made matters worse.  After all, the person who was 
complaining of sexual harassment was the plaintiff.  There is no suggestion that any of the 
counter-claims by other employees involved allegations of that serious kind.  But rather than 
dealing squarely and decisively with the sexual harassment issue the defendants allowed the 
meeting to be derailed by complaints made by the male employees against the plaintiff.  We 
find that the way in which the defendants dealt with the meeting on 30 October was wholly 
inadequate to provide any mitigation against the complaints made by the plaintiff, much less 
provide them with grounds for a defence under section 68(3).   
 
[79] The plaintiff left her job at the farm on 5 December 2000.  She went to see her doctor, 
who put her on ACC ostensibly for a back injury which had apparently been suffered some 
months before.  For a period after that, as far as the defendants were concerned the plaintiff 
was off work sick.  On questioning, however, the plaintiff accepted that there was no real 
possibility that she would have returned to work for the partnership after 5 December 2000.   
 
[80] In the meantime forms were sent by the ACC to the partnership to confirm the 
plaintiff’s entitlement to ACC benefits.  The second defendant filled in the papers in such a 
way as to make it clear that he did not consider that any accident had happened whilst she was 
in the employment of the partnership.  This led to another bitter dispute between the plaintiff 
and the defendants as to what had really happened.  The defendants take the view that the 
plaintiff’s ACC claim was fraudulent.  They also suspect that it was their unwillingness to 
assist that the plaintiff in obtaining ACC that led her to make her complaint to the Human 
Rights Commission and to pursue this case.  They obviously felt somewhat deceived because 
the plaintiff had attended their end of year Christmas dinner on 10 December 2000 at a time 
when she either had decided, or was very close to deciding, that she was going to complain to 
the Human Rights Commission about them. 
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[81] As with many of the conflicts in this case, we do not find it necessary to decide who 
was motivated to do what at this point.  Nor is it our function to determine whether the ACC 
application was wrongly made.  It is sufficient to conclude that the plaintiff’s decision to 
leave her job was in some measure related to the sexual harassment that she had suffered from 
her fellow employees.   
 
[82] We have qualified our finding with the words ‘in some measure’ for this reason.  The 
evidence also made it clear that in late 2000 the plaintiff was pregnant.  She also told us that 
she subsequently gave birth to a child in October 2001.  When asked about the timing, the 
plaintiff explained that her pregnancy had miscarried in late 2000.  Although the plaintiff was 
not tested in evidence on the point, it is difficult to escape an impression that to some extent 
the problems that she was dealing with towards the end of 2000 had to do with her pregnancy 
and miscarriage as well as her situation at work.  This becomes relevant in any assessment of 
damages.  For the present we need only say that we are satisfied that the sexual harassment 
she suffered did cause her detriment which meets the threshold for a finding under section 
62(2).  We accept that the things her co-workers were saying to her could only have left her 
feeling humiliated and degraded.  In all likelihood, if at the same time she was dealing with 
the difficulties of pregnancy and possibly even a miscarriage, then the comments being made 
by ‘the boys’ would only have seemed to her to be worse. 
 
[83] It is on this basis that we are satisfied that the plaintiff has made out her claim for sexual 
harassment, and that the partnership is liable under section 68(1) as her employer.  We are 
also satisfied that as her employer the partnership had failed to take any adequate steps to 
prevent sexual harassment in the work place, so that the defence in section 68(3) is not 
available. 
 
Remedy 
 
[84] Our jurisdiction to award a remedy in the circumstances is set out in section 92I(3) of 
the Act. 
 
[85] The plaintiff sought various declarations under section 92I(3)(a), but in view of our 
findings the only declaration that is available is that which deals with the sexual harassment 
that the plaintiff was subjected to by her co-workers.  In that respect we agree that a 
declaration is appropriate.  
 
[86] Restraining orders under section 92I(3)(b) were also sought.  However we doubt that 
there is anything to be achieved by making such an order in respect of the one aspect of the 
claim that we have found to be established.   
 
[87] Those who actually perpetrated the sexual harassment were not before the Tribunal.  
The partnership is liable because it has been unable to make out the defence in section 68(3) 
of the Act.  We consider that making a restraining order against the partnership would be 
problematic for a number of reasons.  A restraining order in the terms sought would 
effectively operate on the defendants and not their past (or, for that matter, present) 
employees.  We have no doubt that the defendants are now far better informed about their 
responsibilities under the Act.  They are of course still subject to the provisions of the Act.  
Thus an order the intended effect of which is to see that the partnership does what it can 
reasonably and practicably be expected to do to prevent sexual harassment appears to be 
unnecessary.   
 
[88] We therefore decline to make any orders under section 92I(3)(b) of the Act. 
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[89] The primary remedy sought by the plaintiff was an award of damages under section 
92I(3)(c) and 92M(1)(c) of the Act – i.e., an award to compensate for humiliation, loss of 
dignity and injury to feelings.  The amount sought in respect of all of the various breaches 
alleged was an ‘all in’ sum of $15,000.00.  There was no claim for any particular pecuniary 
loss, or for the loss of any identified benefit. 
 
[90] The question is: what is an appropriate response to adequately compensate the plaintiff 
for the behaviour she has suffered? (see, e.g., Laursen v Proceedings Commissioner (1998) 5 
PRNZ 18; Carlyon Holdings Limited v Proceedings Commissioner (Unreported, High Court 
Auckland AP 104/98, 12 October 1998 per Potter,J.)). 
 
[91] In the Carlyon Holdings case (supra) Potter J referred to Torres v Royalty Kitchen 
Limited (1982) 3 CHRR D/858 and listed a number of matters that it is appropriate to take 
into account, namely: 
 

[a] The nature of the harassment; 
 
[b] The degree of aggressiveness and physical contact in the harassment;  

 
[c] The ongoing nature of what has occurred; 

 
[d] The frequency of the conduct in issue; 

 
[e] The age of the victim; 

 
[f] The vulnerability of the victim; 

 
[g] The psychological impact of the harassment on the victim 

 
[92] The judgement in Carlyon Holdings draws attention to the dangers of making 
superficial comparisons with other cases.  In both Carlyon Holdings and Laursen the High 
Court has emphasised that, in the end, it is the Tribunal’s responsibility to make a full and 
overall assessment on the evidence in the case that is before it.  As well, in the Laursen case 
Gallen, ACJ was also referred to the criteria in the Torres v Royalty Kitchen Limited case 
which he accepted were helpful “ … but must be interpreted in relation to community 
attitudes and accepted standards of behaviour which have at least to some extent changed 
since 1982”(at p. 27). 
 
[93] We do not doubt that the plaintiff found the sexualised taunting to which she was 
subjected to be humiliating, and that she suffered some injury to her feelings and loss of 
dignity as a result.  We also note that under section 92I(4) it is no defence to a claim such as 
this for the defendant to say that the conduct at issue was unintentional or without negligence 
but that, subject to section 92P of the Act, “ … the Tribunal must take the conduct of the 
parties into account in deciding what, if any, remedy to grant.”  In our view the unfortunate 
way in which the partnership dealt with the plaintiff’s complaints, including in particular the 
ineffective meeting on 30 October, is relevant to the assessment in this case.   
 
[94] Against that, this is far from the most serious case of sexual harassment that has been 
dealt with by the Tribunal.  The allegations were limited to spoken language of a sexual 
nature, and there is no suggestion of any actual or threatened physical contact, or any request 
for sexual favours.  In some respects the language that the plaintiff complained of was not in 
itself of a sexual nature – for example, the complaints that Hayden asked her what she 
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intended to do when she had delivered the baby she was expecting, and that he had described 
her as useless and not knowing what she was doing.   
 
[95] The harassment started before 13 October but, as the plaintiff accepted, before 13 
October nothing had happened that was so serious as to have dissuaded her from taking on the 
full time job.  We accept that after 13 October the situation deteriorated to a point that by 30 
October a meeting to deal with the issue was thought necessary, and that the harassment 
continued unabated after the meeting until the plaintiff left the job on 5 December.  All in all, 
the plaintiff was subjected to a period of about 2 months of harassment.   
 
[96] Because of the very imprecise nature of the evidence given by the plaintiff it is difficult 
to judge the frequency of the harassment much beyond the fact that these were not a few 
isolated incidents, and that there was a sufficient element of repetition to meet the threshold 
required by section 62(2) for a finding of sexual harassment.   
 
[97] The ages of the victim and the perpetrators were roughly similar.  This is not a case in 
which there was the sort of power imbalance in the working relationship that one sometime 
sees when a person in a senior position in an organisation imposes herself or himself on a 
more junior co-worker. 
 
[98] Ms Rodgers-Smith asked us to conclude that the harm suffered by the plaintiff was 
serious, “including the triggering of her past experience with abuse” and that as a result it 
warranted a “reasonably substantial award of damages”.  The plaintiff’s evidence was this: 
 

“I’ve been abused in the past when I was six or seven.  John Topless knew about 
this because I told him about it.  I didn’t go into details.  The jokes and the 
comments by … the boys on the farm made it all come back again.  I got really 
upset about it.” 

 
[99] The difficulty for the Tribunal is to know what to make of this, and in particular how 
the abuse should be weighed up when assessing compensation.  On its face, the evidence 
suggests that whatever abuse occurred earlier was of a sexual nature, although that is not 
explicit.  Without some more information it is not easy to see how what was being said on the 
farm affected the plaintiff because of whatever had taken place before.  All we are left with is 
a vague assertion from a person whose evidence we have not found to be altogether reliable. 
 
[100] This is not the only recent case in which the Tribunal has been confronted with an 
assertion that there has been some earlier episode of abuse, but without any details.  The 
reality, however, is that it does a real disservice to the case for a complainant to make that 
kind of statement without any explanation.  If there has indeed been some earlier event, as a 
result of which the amount that is required to compensate a victim of harassment should be 
significantly greater than would otherwise be appropriate, the Tribunal needs to know enough 
about what has happened to be able to make sense of it.  
 
[101] This case is an example of the problem.  Our task is to arrive at a sum of money that 
will compensate this particular plaintiff for what she has suffered.  We accept Ms Rodgers-
Smith’s submission that a defendant in cases of this kind must take the victim as he or she is, 
so that if there are particular vulnerabilities that are relevant to the assessment of 
compensation then the amount awarded should reflect those in proper measure.  But even 
accepting that the plaintiff was a subject of abuse when she was a child, how do we translate 
that into compensation in this case?  Was the nature of the earlier abuse such that the plaintiff 
has suffered very significantly more than she might have suffered absent the abuse?  How 
much more has she suffered?  These are impossible questions to deal with in any fair and 
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principled way without some idea of what actually happened, and how that is said to be 
related to the events of sexual harassment at issue. 
 
[102] We appreciate the sensitivities of this kind of evidence.  Indeed in view of section 62(4) 
of the Act, there will be few if any cases in which an issue about previous sexual abuse can 
even be raised unless the complainant himself or herself elects to give evidence about it.  
Where a sexual harassment complainant does decide to put evidence of that kind before the 
Tribunal as relevant to the assessment of damages, then it will often be appropriate to make 
orders to suppress publication of the evidence, or otherwise to protect its confidentiality 
properly.  There is always a need to ensure that section 62(4) of the Act is complied with, and 
at the same time that the parties are given a fair hearing (for further discussion of which, see 
Director of Proceedings v Smith (HRRT Decision 1/04; 10 February 2004)). 
 
[103] But beyond these observations, the best we can make of the evidence in this case about 
whatever abuse was suffered by the plaintiff at an earlier time is that, in some largely 
unknown and unmeasureable way, the sexual harassment that she suffered was somewhat 
worse for her than it might otherwise have been.  
 
[104] There was other evidence of the impact of the harassment on the plaintiff as well.  She 
told us that she had trouble sleeping.  She became stressed and angry.  She would find 
excuses to leave work early to get away from the boys and their comments.  After leaving 
work on 5 December 2000 she went to see her doctor on 6 December 2000.  Although her 
doctor was not available to give evidence, medical records were produced which confirmed 
that the plaintiff was suffering from low grade depression in November 2000.  
 
[105] The defendants were sceptical about the detriment that the plaintiff asserted.  Despite 
the fact that by early December 2000 the plaintiff had reached a point at which it was not 
likely that she ever would ever go back to work for the partnership, and despite the fact that 
by mid December 2000 she had either decided to complain to the Human Rights Commission 
or had actually done so, on 10 December 2000 she went with a partner to the Christmas party 
that was put on by the partnership for its staff.  The defendants also said that on 16 January 
2001 the plaintiff returned to the farm, worked a morning’s milking, took $20 worth of petrol 
(as we understood the evidence, this was in lieu of wages) and left the farm never to be seen 
again.  The plaintiff accepted that she had been to the Christmas party (but not that she was 
ever on the farm on 16 January 2001 or that she had taken any petrol).  Mr Parker drew our 
attention to the plaintiff’s attendance at the staff party in particular as being inconsistent with 
her assertions about how she felt about working on the farm at the time. 
 
[106] We agree that the level of depression and unhappiness that was reported by the plaintiff 
about her work is somewhat compromised by the fact that she attended the Christmas party.  
In addition, it seems likely that there were other factors at work in her life at the time that 
might have contributed to her depression and unhappiness.  We have already referred to the 
fact that at some point at about this time she suffered a miscarriage.  Severe back pain was 
obviously also an issue for her. 
 
[107] Our best assessment of all of these conflicting considerations is that, although the 
harassment that she suffered while working for the partnership was not the only factor in her 
unhappiness and stress at the time, and although it was not the main reason that she decided 
not to go back to work on the farm in December 2000, it was nonetheless a real factor at work 
in her life at the time.  We accept that she had come to find the working environment at the 
farm to be hostile and demeaning because of the way in which she was treated by ‘the boys’.  
We also place some significance on the fact that, despite having an opportunity to address the 
problem on 30 October 2000, the partnership failed to do so in any effective way.  That 
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failure then compounded the situation.  The plaintiff had good reason to believe that if she 
complained again her complaint would not be taken seriously or dealt with effectively.   
 
[108] In these respects we are satisfied that the plaintiff did suffer indignity, humiliation and 
injury to her feelings such as to require a remedial award of damages. 
 
[109] We were referred to a number of cases said to bear relevant similarities to the present 
one, including: 
 

[a] Carlyon Holdings Limited v The Proceedings Commissioner (supra) in which 
there was an award of $7,000.00 arising out of complaints that a supervisor 
had, over a period of a month or so, indicated that he wanted to have an affair 
with the complainant, suggested that they walk together and hold hands, and 
sent the complainant a birthday card of a kind that might have been sent if the 
two were in an intimate relationship; 

 
[b] In Read v Mitchell (1999) 5 HRNZ 537 the High Court awarded $10,000 for 

humiliation, loss of dignity and injury to feelings suffered by a complainant as 
a result of some 2 ½ years working in an environment in which a co-worker 
told offensive jokes and passed demeaning sexual remarks about female staff 
including the complainant.  In addition there were incidents of unwanted 
touching and threatened touching, and an incident of simulated sexual 
intercourse at a point when the complainant was bending over a desk; 

 
[c] Proceedings Commissioner v Read & Wayby Telecommunications Limited (CRT 

Decision 17/01; 26 July 2001) in which an award of $10,000 was made in 
respect of a complaint by a junior staff member about the behaviour of one of 
the company directors including overtures made by him for sexual favours 
from her, display of graphically sexual material, and sexualised remarks; 

 
[d] Proceedings Commissioner v Smith & The Christchurch Press (CRT Decision 

13/01; 25 June 2001).  Although awards were made in that case against both 
the individual concerned and his employer, the Tribunal’s decision was 
subsequently set aside by the High Court on the basis that Mr Smith had not 
been given a fair hearing by the Tribunal.  In our view the Tribunal’s decision 
is of no precedent value and we think it proper to disregard it; 

 
[e] Director of Proceedings v Cropp (HRRT Decision 1/03; 7 January 2003).  The 

case concerned sexual harassment over a period of 18 months or so in which 
the perpetrator told the complainants about his sexual experiences, made 
overtures that they should go on a date, made a practice of hugging one of 
them in a way that was unwelcome and, on one occasion of touching that was 
offensive.  The Tribunal awarded $3,000 to each of the two complainants for 
their humiliation, loss of dignity and injury to feelings (the decision is 
currently the subject of an appeal to the High Court inter alia on the grounds 
that these awards were too low). 
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[110] An important part of the argument for the plaintiff on damages related to the 
observations of Gallen ACJ in the Laursen case.  In that case counsel had been to 
‘considerable trouble’ to obtain material as to the level of awards overseas and in New 
Zealand.  English, Canadian and Australian authorities were referred to.  The Court was also 
given information about awards in the Employment Court in New Zealand.  After making the 
point that comparison between cases is difficult, His Honour said: 
 

“On the basis of the information before me, I agree with the contention of the 
respondent that the amounts awarded in New Zealand in this area appear to be 
lower and out of step with those awarded in comparable jurisdictions. 
 
… 
“I express the view … that awards of damages in cases of this kind should be 
reconsidered in light of what has clearly become an established pattern overseas 
and in the Employment Court in this country” (pp28/29). 

 
[111] Laursen was decided in June 1998.  Over five years later, such a reconsideration has not 
yet been undertaken in any methodical kind of way.  It is now long overdue. 
 
[112] Gallen, ACJ made his observations after considering a good deal of information about 
cases in New Zealand and elsewhere.  Our difficulty in this case, however, is that the 
submissions for the plaintiff in this case did not provide anything like the detailed information 
that was obviously available to Gallen ACJ.   
 
[113] Although we were referred to a number of Tribunal decisions since 1998 we were not 
given a complete list of all decisions in which damages have been awarded by the Tribunal 
for humiliation, loss of dignity and injury to feelings arising out of sexual harassment.   
 
[114] We were referred to just one Employment Court case, namely Lenart v Massey 
University [1997] ERNZ 253.  That decision predates the Laursen case and was in any event 
referred to primarily for a different point.  We were not given any other information upon 
which we might have tried to assess the level at which the Employment Court currently 
compensates for conduct of the kind at issue in this case.   
 
[115] We were referred to one Australian case, namely Delaney v Pasunica Pty Limited 
[2001] VCAT 1870.  That case contains a reference to a review of cases undertaken by a 
Federal Magistrate, but the review itself is not provided.  While the decision in Delany is 
helpful, the reference to it in this case gives a snapshot view rather that an overall perspective 
of the authorities in Australia. 
 
[116] We were not referred to any authorities from England or Canada  (we add that we are 
aware from subsequent hearings in the Tribunal that there have been relevant cases at least in 
England, but in fairness to counsel for the plaintiff it may well be that these have come to 
light since the submissions in this case were filed). 
 
[117] In short, the submissions on the matter fell short of providing a platform from which we 
might have undertaken the sort of reconsideration that Gallen ACJ had in mind when he dealt 
with the Laursen case nearly 6 years ago.   
 
[118] The position is further complicated for us because we are aware that the Tribunal’s 
decision in Director of Proceedings v Cropp (supra) is the subject of an appeal to the High 
Court, and that the grounds of appeal include an argument that the award in that case was 
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inadequate.  We understand that the case will be dealt with by a full bench because of the 
importance of the issues raised.  No doubt as part of the preparation for that appeal the parties 
will carry out the sort of methodical and comprehensive review of cases that is required, and 
will give attention to policy and other issues that are properly part of a systematic re-
evaluation of the Tribunal’s awards in this part of its jurisdiction.  We expect that when the 
High Court comes to deal with the matter it will be far better informed than we were by the 
submissions filed in this case on this point. 
 
[119] Furthermore, although there is a sense that awards in some recent Tribunal cases will be 
found to have been low in comparison with similar awards elsewhere, that cannot be taken for 
granted.  When the detailed work is done it may be that awards in cases in cases in this 
Tribunal since 1998 for humiliation, loss of dignity and injury to feelings arising out of sexual 
harassment are not generally out of kilter with similar awards in the Employment Court or in 
other jurisdictions.  An award of $7,000.00 was made by the Tribunal in May 1998 and 
upheld by the High Court in Carlyon Holdings Limited v Proceedings Commissioner (supra).  
In Read v Mitchell (1999) 5 HRNZ 537 the High Court awarded $10,000 for the humiliation 
suffered by the complainant in that case.  Another award of $10,000 was made by the 
Tribunal in 2001 in Proceedings Commissioner v Read & Wayby Telecommunications 
Limited (CRT Decision 17/01; 28 July 2001).  There are other cases of course, but the point is 
that at least these three cases are not obviously out of line in comparison to the kinds of 
amounts referred to in Delaney (supra). 
 
[120] There is a further factor which seems to us to be relevant. 
 
[121] We have already drawn attention to the judicial warnings against over-reliance on 
comparisons between these kinds of case (see para 92 above).  One of the reasons for that is 
that, in the final analysis, the objective description about what a particular defendant has done 
to a given plaintiff is only a part of the assessment.  Of course in cases where the actions of 
the defendant are particularly invasive or aggressive it is to be expected that the plaintiff will 
have suffered greater harm, thus warranting a larger award of damages.  But the fundamental 
purpose of awards in this part of our jurisdiction is to compensate victims of sexual 
harassment for the harm they have actually suffered, not to punish the defendant.  
 
[122] As Ms Rodgers-Smith has urged upon us, if a plaintiff is particularly vulnerable to the 
unwanted behaviour of a defendant, then the amount required to compensate for the harm 
suffered will be greater.  The converse must be true too.  If a plaintiff is shown to be 
particularly resilient, and so has not suffered as much as others might have, then all other 
things being equal damages should be lower.  A comparatively recent case in the Tribunal 
illustrates the point.  In Sinclair v Chhetri (HRRT Decision 17/03; 26 May 203) the plaintiff 
was a young waitress in a restaurant who suffered harassment by the manager of the 
restaurant over a two week period, after which she left the job.  Aggravating factors in that 
case were the nature of the harassment, and the fact that there was an age and power 
imbalance.  Even so, the evidence established that the plaintiff had not suffered any long term 
or ongoing harm.   
 
[123] If awards in these cases are about compensation for harm suffered, then a comparison of 
that part of any previous case must be at least as important a factor as the description of how 
the defendant behaved towards the plaintiff. 
 
[124] The matter has a bearing in this case.  The plaintiff said that as result of the events at the 
farm she has become wary of working with groups of men, and that although she would have 
liked to get back into farming she is not certain that she ever will.  Those are of course very 
real issues for her, and they must be reflected in the award we make.  That said, there was no 
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evidence of post traumatic stress disorder or other ongoing psychological harm that we 
sometimes see in cases of this kind.   
 
[125] What is clear is that, where it is established that a victim of sexual harassment has 
suffered humiliation, loss of dignity and/or injury to his or her feelings, then that hurt is real 
and must be compensated for accordingly.  As Gallen, ACJ accepted in Laursen, damages 
must be genuinely compensatory and not minimal, and they ought to be awarded in such a 
way as to meet the policy objectives of the Human Rights Act.   
 
[126] Drawing all of these threads together, we stand back and ask ourselves:  what is an 
appropriate response to adequately compensate the plaintiff in this case for the humiliation, 
loss of dignity and injury to feelings that she suffered as a result of the sexual harassment she 
was subjected to while working for the partnership? 
 
[127] We assess damages under section 92M(3)(c) of the Act at $5,500.00.  We emphasise 
that we regard that as a modest response, reflecting the fact that (without wishing to condone 
what happened at all) this was far from the most serious of sexual harassment cases. 
 
Formal Orders 
 
[128] The plaintiff’s claim against the partnership on the basis of unlawful discrimination on 
the grounds of sex is dismissed. 
 
[129] The plaintiff’s claim of sexual harassment against the first defendant is also dismissed. 
 
[130] There is a declaration under section92I(3)(a) of the Act that the partnership is liable 
under section 68(1) of the Act for sexual harassment perpetrated upon the plaintiff by other 
employees of the partnership in that, while the plaintiff was employed by the partnership, 
other employees of the partnership in the course of their involvement in employment 
repeatedly subjected the plaintiff to spoken language of a sexual nature which was 
unwelcome and offensive to the plaintiff and which had a detrimental effect on her 
employment. 
 
[131] Damages are awarded to the plaintiff under sections 92I (3)(c) and 92M (3)(c) of the 
Act in respect of the sexual harassment suffered by the plaintiff in a sum of $5,500.00. 
 
Costs 
 
[132] The issue of costs remains.   
 
[133] Each side has been successful to an extent, and unsuccessful to an extent.  It may assist 
the parties to indicate that our preliminary view is that costs should probably be left to lie 
where they have fallen.  That said, we have no firm view of the matter, and we also recognise 
that there may be further evidence (such as a settlement offer made on a ‘without prejudice 
save as to costs’ basis) that is material to the issue. 
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[134] Accordingly we direct that, if either party wishes to apply for costs then memoranda are 
to be filed according to the following timetable: 
 

[a] Any application for costs (whether by the plaintiff or by the defendants) is to be 
filed and served within 28 days of the date of this decision; 

 
[b] Any reply to such an application to be filed within a further 21 days. 
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