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PRELIMINARY 

Hj Bidin bin Hj Md Noor ("the defendant") who was represented by Mr Yusofat his trial, 
pleaded not guilty to the following five charges of rape, on whichhe was committed for trial 
before the High Court. The true name of Miss X wascontained in each of the charges, and 
referred to in the evidence. 

1ST CHARGE 

"That you in the month of July, 1993 at the storeroom of Sekolah Rendah Kampong Menengah, 
Tutong, Brunei Darussalam committed rape onMISS X (F 12 years 8 months) and thereby have 
committed an offence punishableunder section 376 of the Penal Code". 

2ND CHARGE 

"That you in the month of August, 1993 at the storeroom of Sekolah RendahKampong 
Menengah, Tutong, Brunei Darussalam committed rape on MISS X (F 12 years9 months) and 
thereby have committed an offence punishable under section 376 ofthe Penal Code". 

3RD CHARGE 

"That you in the month of September, 1993 at the storeroom of SekolahRendah Kampong 
Menengah, Tutong, Brunei Darussalam committed rape on MISS X (F12 years 10 months) and 
thereby have committed an offence punishable undersection 376 of the Penal Code". 

4TH CHARGE 



"That you in the month of October, 1993 at the storeroom of Sekolah RendahKampong 
Menengah, Tutong, Brunei Darussalam committed rape on MISS X (F 12 years11 months) and 
thereby have committed an offence punishable under section 376 ofthe Penal Code". 

5TH CHARGE 

"That you in the month of November, 1993 at the storeroom of SekolahRendah Kampong 
Menengah, Tutong, Brunei Darussalam committed rape on MISSX (F 13 years) and thereby 
have committed an offence punishable undersection 376 of the Penal Code". 

THE LAW 

I remind myself that, in a criminal prosecution, the burden lies on theprosecution to establish, 
beyond a reasonable doubt, every element of any chargewhich is brought. This burden lies on the 
prosecution throughout and does notchange. 

The charge is of rape. The offence of rape is defined in section 375 of thePenal Code ("P.C.") as 
being committed when a man has sexual intercoursewith a woman in one of the five 
circumstances which are set out in thesection. These include sexual intercourse with a woman — 

(a) against her will ; 

(b) without her consent ; 

(c) with her consent when this was obtained by putting her in fear of deathor of hurt ; 

(d) ............................... ; or 

(e) with or without her consent, when she is under 14 years ofage. 

Section 375 P.C., according to the first explanation which is attached tothat section, states that it 
is sufficient to constitute rape if there has beensome penetration of the woman by the male organ, 
whether or not this followed byan ejaculation inside or outside the woman. The fact of 
ejaculation is notconclusive. It may be absent in the case of a rape, or present when rape is 
notcommitted. 

AGE OF THE COMPLAINANT (`MISS X') 

If the girl is under 14 at the time of the offence, a man who has sexualintercourse ("S.I.") with 
her is guilty of rape, whether or not she consents— see Syed Abu Tahir v P.P. (1988) 3 MLJ 
485. However, the punishment isdifferent, according to whether or not she did consent. 

I have no doubt, and I find this as a fact, that Miss X, was born on 25November, 1980. Her 
evidence and that of her father were to this effect. Herfather produced her identity card showing 
this date. Miss X's date of birth wasnot challenged by the defendant. 



Miss X was therefore about 12.7 to 13.0 years old at the time of theoffences alleged against the 
defendant. 

CORROBORATION 

On a charge of rape, corroboration of the evidence of the complainant islooked for, and I have to 
direct myself in the manner prescribed by D.P.P. vKilbourne (1973) A.C. 729. Having warned 
myself that it is dangerous to act onthe evidence of the complainant alone, I may nevertheless do 
so, if I amsatisfied that her evidence is so credible that I am sure of the guilt of thedefendant and 
am prepared to act on her testimony alone — see also ChiuNam Hong vs PP (1966) 31 MLJ 40. 

Complaints which have been made by a victim in a sexual case do not, inEnglish law, amount to 
corroboration of her evidence. Under that system, hercomplaints amount to no more than what is 
called evidence of "the consistency ofher conduct". In Brunei, however such evidence may 
amount to corroboration, aswas ruled in the PP vs Abdul Rahman and Others (Criminal Trial No. 
7of 

1988). 

Section 157 of the Evidence Act (Cap. 108) provides that the evidence of awitness may be 
corroborated by an earlier statement by that witness "at or aboutthe time when the fact took 
place". In the Abdul Rahman case, it was said thatevidence of a complaint is admissible as 
corroboration if the complaint was madeas soon as could reasonably be expected after the 
incident occurred, taking thecircumstances of the complainant into account. 

WITNESSES 

I have commented on only part of the evidence of the witnesses. This shouldnot be taken to 
indicate that I have only taken into account, in reaching myconclusions, that part of the evidence 
which I have mentioned in this judgment.I have given full and proper weight to all the 
admissible evidence put beforeme, verbal and documentary, whether or not it is also 
mentionedtherein. 

I have also considered, and given appropriate weight, even if they are not mentioned specifically, 
to any inconsistencies in the evidenceof a witness or between the testimony of two or more 
witnesses, before reachingany conclusion. 

MISS X 

The most important witness in a charge of rape is usually the woman who wasthe victim. It is 
seldom that her evidence is corroborated by any eye witness ofthe rape, but there may be some 
circumstances which make her story more likelyand other evidence, such as a DNA test, which 
was not carried out in this case,which support parts of it very strongly. 

It is necessary to examine with care the evidence given by the victim of asexual invasion (I use 
this term to describe something which the law forbids butwhere consent is given), in an attempt 



to assess her credibility andreliability. As in the case of an accomplice, I must approach her 
evidence withsustained suspicion. 

Due allowance has to be made for the natural embarrassment of a young girl in giving testimony 
of an intimate nature and for the effect of asubstantial passing of time, in this case eighteen 
months or so, between theincidents which are the subject of the charge and the trial. 

COMPLAINT BY MISS X 

It should be realized that this was not a rape in the sense that sexualintercourse ("S.I.") took place 
against the will of the victim or without herconsent. 

Indeed her evidence, if it is accepted, is to the effect that S.I.continued for some five months, 
about twice a week, except during her periods,and that she did not complain to anyone about 
what the defendant was doing toher until 3rd December, 1993. 

I find as a fact that these were rapes only because of the girl's age, notbecause any force was used 
against her. She asserted in evidence, but not in herstatement to the police, that she consented 
because the defendant had threatenedto kill himself if she did not consent ; this I do not believe. 

According to Miss X, her last act of S.I. with the defendant took placeabout a week before, on 

26th November, 1993. She was, she says, on the way to the store room tomeet the defendant on 
3rd December, 1993 at his suggestion, when her brotherRosman disturbed them, before anything 
had taken place between her and thedefendant on that occasion. 

When she reached home, on the morning of Friday 3rd December, 1993, she wasquestioned as to 
her relationship with the defendant by her brother-in-lawMazlan. She denied this. Mazlan then 
returned with Rosman to the school. Herethe defendant denied having done anything improper 
with Miss X. Mazlan returnedto the house and questioned her. She again denied having done 
anything improperwith the defendant. After further questions put to her by Mazlan, and threatsby 
the latter to call in other members of her family if she did not confess,including her elder sister of 
whom she was very afraid, she admitted that shehad sexual intercourse with the defendant. 

Can I regard this verbal admission to Mazlan, which arose from questioningby Mazlan, a week 
after the last act of S.I., as corroboration under section 157of the Evidence Act of the offences 
charged? 

It was not made as soon as it could have been after any of the acts of S.I.I cannot therefore regard 
her admission to the family on 3rd December, 1993 asamounting to corroboration under section 
157. 

I must be sure that she was telling the truth and that she did notfabricate a case of S.I. against the 
defendant, when she was discovered byher brother in what he regarded as suspicious 
circumstances. 



WHAT OTHER CORROBORATION IS THERE? 

The evidence of Mrs Tan is of no assistance to the prosecution. The smearstaken from the vagina 
of Miss X showed nothing, as is hardly surprising a weekafter the last supposed act of S.I. 

Dr Swee examined Miss X. She found that two fingers entered Miss X's vaginaeasily, that her 
hymen was torn and that these were both due to sexualintercourse. She could not, of course, 
identify the man. 

She could say only that S.I. had taken place and probably on a number ofoccasions. She 
described the vagina of Miss X as "loose". 

This evidence corroborates Miss X's story to the extent that it supportsher assertion that she had 
had sexual intercourse with someone. It does notpoint to the defendant. 

According to Miss X, the defendant wore a condom, when S.I. took place. Shethought that he 
disposed of it in the stream behind the school. A search of thestream found nothing, though this 
took place over a week since the last condomwas supposed to have been used by the defendant. 
Nor did a search of thedefendant's office at the school premises by the police reveal anycondoms. 

There is therefore no forensic or other evidence which corroborates MissX's story of S.I. with the 
defendant, other than that of Dr Swee that Miss X hadhad S.I. with somebody. 

EVIDENCE OF DR THOMAS 

Dr Thomas is the pathologist at RIPAS. He took a swab and smears from MissX on 4th 

December, 1993. 

He found live sperms in the swab. This indicated to him that sex had takenplace at some time 
recently. He said that sperms normally live for about 48hours in the vagina, but that they could 
live slightly longer thanthis. 

There would be no deposit of sperms in the vagina by a person wearing acondom, unless this was 
ruptured. 

He agreed that it was not possible for sperms to survive in the vagina formore than 6 days and 
that he would not expect to find sperms there after 8days. 

If the doctor is correct, and I see no reason for rejecting his evidence,there must have been an act 
of sexual intercourse since the time, 8 days before,when Miss X, according to her, last had S.I. 
with the defendant. According to DrThomas, there was probably such an act with 48 hours 
before examination by him.This suggests that Miss X had S.I. with someone else, as she does not 
say thatshe had S.I. with the defendant after 26th November, 1993. Miss X denied thatthere was 
another man. 



CAN MISS X'S EVIDENCE BE ACCEPTED? 

If she is not to be believed in this respect, can her evidence be safelyaccepted on other matters? 

She had not made any suggestion that she was indulging in S.I. with thedefendant at any time 
before 3rd December, 1993, though it had been going onregularly for 5 months. 

It was not until she was questioned by Mazlan at home and threatened byhim, that she gave way 
and admitted S.I. 

The circumstances in which S.I. is said to have occurred were dangerous,though two persons 
who do not mind being discovered might be willing to take therisk. The willingness to do so, 
however, would be likely to disappear if S.I.became a regular event. 

The S.I. is said to have taken place twice a week, on Friday and Sunday,for 5 months, a total of 
about 30 occasions. This was supposed to have takenplace in a store room which is part of a 
school building. The front door of thestore is in full view of the playing field, which was much 
used on these days.The back door is within 30 feet of the only water tank near the school, a 
placeto which footballers and others went to drink and wash. 

Nobody has given evidence that he saw the defendant or Miss X going to thestore before 3rd 

December, 1993. 

I have looked for the same corroboration as I would search for in the caseof a rape of the kinds 
mentioned in section 375 (a), (b) and (c). The fact thata rape is committed with consent does not 
lower the standard of proof which isrequired of the act of S.I. itself. 

The evidence of what happened in the store cannot be said to becorroboration. It did not pertain 
to any of the incidents of rape contained inthe charges. It related to 3rd December, 1993, a day 
on which nothing took place. There is no supporting evidence of any other act and thus 
nocorroboration of any of the charges. 

The defendant has denied throughout that anything improper occurred. Hedenies that he ever had 
S.I. with Miss X. He says that he had never been withher to the store before. Although she 

produced in evidence various articles which he gave her, he admitted togiving her many of these 
and explained how this happened. 

He may well have, by this action, led her into believing that he was fondof her. She insisted in 
evidence that she was not fond of him, which does notaccord easily with her allegation that she 
had S.I. with him about 30 times overa period of 5 months. Nor does this agree with her 
statement to the police thatshe was fond of the defendant. 

In an important particular, she has told different stories. In herstatements to police officers on 



3rd December, 1993 and on 3rd December, 1993, she said that she wanted tofind out what sex 
was and that she was a willing partner to the S.I. which tookplace thereafter. 

In her evidence, she said that she only consented because the defendantthreatened to kill himself 
if she did not consent, a reason which she did notgive before. These two versions, on a crucial 
matter, must necessarily weakenher credibility. 

It is, I would have thought, peculiar that Rosman, her brother, should haveacted as he did without 
making any effort first of all to find out if sheadmitted misconduct with the defendant. But he did 
not. He acted with hisfriends at the school and hurried home to complain to Mazlan, on the 
grounds ofhis suspicion only, a suspicion which he had not voiced to anyone elsebefore. 

Later, after first denying any improper conduct to Rosman and Mazlan, shefinally admitted, 
under pressure and threats from Mazlan, that she had had S.I.with the defendant. She was crying 
when she later reported to the police,because she had been "scolded" by members of her family. 

It would, in my view, be dangerous to convict in reliance on her evidence.She is shown, by the 
testimony of Dr Thomas, to be a person whose evidence issuspect. When she denied having had 
S.I. with anyone from 26th November, 1993to 4th December, 1993, this does not agree with the 
evidence of Dr Thomas, whichI accept. 

If she cannot be believed as to that, I cannot rely on her uncorroboratedevidence, on any of the 
charges. 

I do not criticize the prosecution, which has been firmly and fairlyconducted, for bringing this 
case. In view of Miss X's allegations, it was aproper course to take. 

I acquit the defendant of all five charges against him and order hisdischarge. 

(DATO SIR DENYS ROBERTS) Chief Justice 

Nurbani bte Tengah for Public Prosecutor. Zuraidah bte Sidek for PublicProsecutor. Faisal bin 
Kifli for Public Prosecutor. Yusof Halim forDefendant. 


