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JUDGMENT 

ROBERTS, C.J. 

Hishamuddin bin Hj Chuchu ("the defendant" or "H") who was represented atthe trial by Mr 
Yusof Halim, pleaded not guilty to the following charge of rape,on which he was committed for 
trial before the High Court. 

The true name of "Miss X", as she is called in this judgment, was given inthe charge on which 
the defendant was committed and in the evidence at thetrial. 

The defendant pleaded not guilty to the following charges — 

FIRST CHARGE 

"That you on the 30th day of August, 1996 around 1630 hours inside the carbearing registration 
number BQ 2009 which was parked at the Hassanal Bolkiah Stadium in Berakas, Brunei 
Darussalam, did commit rape on Miss X (13years 8 months) and in doing so you have thereby 
committed an offence punishableunder section 376(1) of the Penal Code, Chapter 22". 

2ND CHARGE 

"That you on the 30th day of August, 1996 around 1630 hours inside the carbearing registration 
number BQ 2009, which was parked at the parking space ofthe Sultan Hassanal Bolkiah in 
Berakas, Brunei Darussalam, did have CarnalKnowledge with one girl under the age of 16 years, 
namely Miss X and you havethereby committed an offence punishable under section 2 of the 
Unlawful CarnalKnowledge Act (Chapter 29)". 



THE LAW 

I remind myself that, in a criminal prosecution, the burden lies on theprosecution to establish, 
beyond a reasonable doubt, every element of any chargewhich is brought. This burden lies on the 
prosecution throughout and does notchange. 

The charge is of rape. The offence of rape is defined in section 375 of thePenal Code ("P.C.") as 
being committed when a man has sexual intercoursewith a woman in one of the five 
circumstances which are set out in thesection. These include sexual intercourse with a woman — 

(a) against her will ; 

(b) without her consent ; 

(c) with her consent when this was obtained by putting her in fear of deathor of hurt ; 

(d) ................. ; or 

(e) with or without her consent, when she is under 14 years ofage. 

Section 375 P.C., according to the first explanation which is attached tothat section, states that it 
is sufficient to constitute rape if there has beensome penetration of the woman by the male organ, 
whether or not this followed byan ejaculation inside or outside the woman. The fact of 
ejaculation is notconclusive. It may be absent in the case of a rape, or present when rape is 
notcommitted. 

AGE OF THE COMPLAINANT ("MISS X") 

If the girl is under 14 at the time of the offence, a man who has sexualintercourse ("S.I. ") with 
her is guilty of rape, whether or not she consents— see Syed Abu Tahir v. P.P. (1988) 3 MLJ 
485. However, thepunishment is different, according to whether or not she did consent. 

I have no doubt, and I find this as a fact, that Miss X, was born on 8thJanuary, 1983. Her 
evidence and that of her mother were to this effect. Hermother produced her birth certificate 
showing this date. Miss X's date ofbirth was not challenged by the defendant. Miss X was 
therefore about 13 years 8months old at against the defendant. 

CORROBORATION 

On a charge of rape, corroboration of the evidence of the complainant islooked for, and I have to 
direct myself in the manner prescribed by D.P.P. v.Kilbourne (1973) A.C. 729. Having warned 
myself that it is dangerous to acton the evidence of the complainant alone, I may nevertheless do 
so, if I amsatisfied that her evidence is so credible that I am sure of the guilt of thedefendant and 
am prepared to act on her testimony alone — see also ChiuNam Hong v. P.P. (1966) 31 MLJ 40. 



Complaints which have been made by a victim in a sexual case do not, inEnglish law, amount to 
corroboration of her evidence. Under that system, hercomplaints amount to no more than what is 
called evidence of "the consistency of her conduct". In Brunei, however, such evidence 
mayamount to corroboration, as was ruled in the P.P. vs. Abdul Rahman andOthers (1988) JCB 
197. 

Section 157 of the Evidence Act (Cap. 108) provides that the evidence of awitness may be 
corroborated by an earlier statement by that witness "at or aboutthe time when the fact took 
place". In the Abdul Rahman case, it was said thatevidence of a complaint is admissible as 
corroboration if the complaint was madeas soon as could reasonably be expected after the 
incident occurred, taking thecircumstances of the complainant into account. 

WITNESSES 

I have commented on only part of the evidence of the witnesses. This should not be taken to 
indicate that I have only taken into account, in reachingmy conclusions, that part of the evidence 

which I have mentioned in this judgment. I have given full and properweight to all the 
admissible evidence put before me, verbal and documentary,whether or not it is also mentioned 
therein. 

I have also considered, and given appropriate weight, even if they are not mentioned specifically, 
to any inconsistencies in the evidenceof a witness or between the testimony of two or more 
witnesses, before reachingany conclusion. 

PW1 — Siti Zaleha binti Hj Samad is married to Ridzuan binAbdullah. 

She has six children, one of whom is Miss X, who was born on 8th January,1983 in Brunei. Her 
birth was registered. She produced Miss X's birthcertificate, showing that she was born on that 
day. 

(X-EX YUSOF) 

The defendant Hishamuddin ("H") was brought to her house on that day bySallih Hj Osman 

(''Sallih''). They also brought with them Rena and Miss X. E 

Miss X went to the downstairs bathroom. though she did not know what Miss Xwas doing there. 

Sallih said something bad had happened to Miss X, though she did notbelieve this. He said that 

H had done the bad thing. 

Her husband Redzuan said that he wanted to make a rape report. 

When Miss X came back to the room, Zaleha scolded her. She was crying. Shedid not hear 



Miss X say "do not exaggerate things". 

The police came and took H away. She and her husband took Miss X to thePolice Station, where 
she made a report. 

When she heard that something bad had happened to Miss X, she asked what'bad' meant and 

Sallih replied that Miss X had been raped. 

PW2 — MISS X 

She was born on 8th January, 1983 and was 13 years 8 months at the time ofthe incident and is 

14.9 now. 

She first met H at the Religious School in Madang about February,1996. 

She had not been out with him before 30th August, 1996, as he was just afriend. She had met H 

before, in the shop in front of her house and in thestadium, when she went there to watch 
football. She went with H in his car to aparking space near the stadium. Inside the car, he asked 
her to pull back herseat which she did. He asked her to take off her trousers and underwear 
whichshe 

did. He took off his trousers and underwear and put his private parts intohers. 

She asked him to stop during intercourse but he carried on. He ejaculatedoutside her vagina. 

She did not know what he was doing, so that is why she did notresist. 

She had done it before with H. This was the fourth time. She did it with Hat the religious school. 
She met him in the shop and he took her to the schooleach time. 

At Yayasan, she bought a pair of trousers, as her old trousers had bloodon them because of the 
intercourse. She was not having a period at thetime. 

Sallih picked her and Rena up at Yayasan and took them to H's house. Shehad told H Sallih and 
Rena what happened between her and the defendant. He (H)was then taken to her parent's house. 

She did not speak to H before the police took him away. 

She went to Berakas Police Station where her parents made a complaint. P5shows that she made 
it about 2055. 

She was taken to RIPAS and examined there by a doctor. She was admitted fortwo days, while 
an operation was performed on her private parts. 



When she got home on 30th August, 1996, she went to the bathroom and Sallihtold the family 
what had happened. 

[X-EX YUSOF] 

When she was at the stadium, she had sex inside the car. H took off histrousers and underpants. 
The car doors were locked. 

H got on top of her in the car, crossing over from the driver's seat towhere she was. It was a very 
confined area. 

She asked him to stop but he did not. All this happened against her will asshe was not willing. 
She did not refuse to take off her pants or to stop himtaking off his pants. 

She saw H's penis before they had sex. 

At first she did not want it. Then she said that she would let him doit. 

She did not want to have sex. The first person she told about it was Rena,her cousin. Rena saw 
that Miss X's trousers were stained with blood. She did notwant to go home then as she feared 
she might be scolded by herparents. 

She told her cousin everything. Her cousin told her uncle. She was cryingwhen he was told. 

He penetrated her private parts on all four occasions. The incident on 30thAugust, 1996 was the 
fourth time. 

She cared about H and sent him a letter on 20th May, 1996, sayingso. 

After they left Yayasan, she was taken to the defendant's house and thenhome. 

She was frightened of her parents and went at once to the bathroom when shegot home. 

When she came back to the living room, she was scolded by her mother andmembers of her 
family. 

Her father asked her to go with him to the Police Station and lodge acomplaint about a rape case. 

Her uncle Sallih knew about the allegation of rape because her cousin Renahad told him. 

When she told the police on 31st August, 1996 that she was willing to havesex, that is not true. 
She did not know what to say by then. 

When she went to the Police Station on 30th August, 1996 she knew that herparents wanted her 
to make a rape report. She made the report to please herparents but it was true. 



There was no kissing in the car. She did not remember if H caressed herbody. He did not put his 
fingers into her vagina. 

She told him that it was painful when he penetrated her with his penis. Hesaid "I'll do it slowly" 
but he did not. 

She is sure that there was a penetration of her vagina by H's penis on 30thAugust, 1996. 

Before she signed the report book in the Police Station ("P.S."), she readthe complaint, which is 
correct. 

PW3 — Rena Marena binti Salleh was picked up at home and taken toYayasan on 30th 

August, 1996. 

She asked Miss X what was wrong with her as Miss X was angry when theyfirst entered the 
building. Miss X ignored her 

She asked Miss X about the sticky patch on her tract suit trousers. Miss Xsaid "why" and went to 
the toilet. 

She went with her and saw there was a lot of blood on Miss X's trousers.Miss X cried and told 
her that she had had sex with H. When she asked Miss X whyshe did such a thing she cried. 

As Miss X was still bleeding, she asked her to buy some trousers andsanitary pads which she 
bought and gave to her. She put her old trousers in abin. 

She called her father Sallih to fetch them. He arrived soon after1900. 

Miss X did not let her tell her dad. Miss X cried and her dad asked whathad happened and she 
told him that Miss X had made a big mistake withH. 

In Miss X's parents' house, H said to her "If this matter can't be solvedin the house, H I would 
rather be in gaol". 

Miss X introduced her to H, who told her that he admired Miss X. 

(X-EX YUSOF) 

Miss X told her in Yayasan that she (Miss X) had had sex. She did not agreethat girls of her age 
used the word 'sex' when they only meant something shortof sexual intercourse ("S.I."). 

Miss X did not tell her father anything, but she did tell him that she wassorry. She told her father 
that something bad had happened to Miss X withH. 

Miss X was very afraid of going home. 



PW4 — Sallih bin Hj Osman. He is Miss X's uncle and Rena is hisdaughter. He picked them 
both up at Yayasan at 1900 on 30th August,1996. 

Miss X told him that she did not want to go home, so he questioned her andshe began to cry. 
Rena said "she is facing a big problem". He thought there mustbe something wrong but Rena did 
not tell him what the problem was. He asked MissX who she had been travelling with before he 
picked them up. Miss X said it wasa religious teacher in Kampong Manggis Satu. He went to the 
teacher's house andasked him what he had done to his niece. H replied that he had not 
doneanything. 

He took H out and showed him who was in the car. H admitted that he haddone a bad thing to 

Miss X and that it was Satan's work. 

H was then taken to Miss X's parents' house, where he cried. He (Sallih)told the parents of 

Miss X that something bad had happened to Miss X. 

He told her parents that Miss X had been raped. The parents later asked himto go with them and 
make a report. 

Nobody told him that Miss X had been raped. 

He just thought she had. He went to H's house to make sure Miss X had beenwith H earlier. 

Miss X did not tell him why she was bleeding, nor did Rena. 

When Miss X was crying and said she was unwilling to go home, he had aninstinct that things 
did not go well with H. 

(X-EX YUSOF) 

He assumed that H had raped his niece, because he was told Miss X had a bigproblem, she was 
crying and she refused to go home. 

That is why he asked H what he had done to his niece. H denied this atfirst, but when H was 
brought to Sallih's car, he admitted that he had done abad thing to her. 

Nobody told him that Miss X had in fact been raped. 

PW5 — Dsp Matamit bin Hj Kanak was the D.C.O. at Berakas PoliceStation in 1996. 

He took a statement after notice of warning from H in the investigationroom at Berakas Police 

Station on 30th August, 1996. The witness was 2195 Cpl. Sahrun. (Thestatement is P6). 



He read to H the charge under section 376 P.C. He did not threaten orinduce H in any way. Nor 
did Cpl. Sahrun in his presence. 

He wrote down what H told him. He gave H a choice of writing it himself orletting him write it. 
H asked him to write it and signed it on eachpage. 

(X-EX YUSOF) 

He charged H with having sex with a girl of 14. He got the age from thereport book, which gives 
this age. 

The statement was taken on a question and answer basis. He wrote it down innarrative form. He 
did not record the questions. 

PW6 — Cpl. 2195 Sahrun Yusof was stationed at Berakas Police Stationin 1996 as assistant 

I.O. for traffic and crime. 

He took H to Berakas Police Station on the evening of 30th August, 1996. Atthe house he spoke 
to H, asking him his name and employment. 

He did not talk to H on the way to the Police Station or at any timethere. 

(X-EX YUSOF) 

At the house, one of the other police officers told H that he was beingtaken to Berakas Police 

Station because he was suspected of rape. 

He did not tell H that there was nothing wrong with having sex with thegirl if she consented. He 
did not tell H that he would be released if he made astatement. 

He did not tell H that he would be released if he admitted to consensualsex with the girl. He did 
not tell H that there would be lengthy questioning ofhim if he did not confess. 

PW7 — Dr. Nwe Nwe Thein, was the specialist in gynaecology andobstetrics in RIPAS in 

1996. 

She had seen the report at P7, which is a photocopy of the report which shefurnished on 9th 

September, 1996 after examining Miss X on 30th August, 1996. 

When she examined her about 2240 on 30th August, 1996, Miss X was bleedingquite heavily 
from the vagina. Miss X had a tear in the posterior of the vaginaand had to be taken to the 



operating theatre. She was experiencing pain andshock. There was a tear in the vagina about 11/4 
inches long which had to besutured. 

The swab taken from Miss X was negative for spermatazoa because of muchbleeding. 

In her experience, a vaginal tear is correlated to forceful intercourse.Miss X must have had S.I. 
on the day on which she examined Miss X 

This vaginal tear could not have been caused by a finger. Something elsemight have caused it, 
though it was likely to have been caused by a penis. Shethought that it was caused by a forceful 
penetration. Rough intercourse couldhave caused these injuries. 

She confirmed that Miss X had had S.I. on that day, prior to Miss X beingexamined by her. 

[X-EX YUSOF] 

The tear was 1¼ inches in length. It could have been caused by anobject of any length. But a 
finger would not have caused it, as it does not havesufficient force to cause it. 

She did not rule out the possibility that the absence of sperm may showejaculation outside the 
vagina. 

Her low range of acid phosphotase could be due to vaginal bleeding, adouche or the fact that she 
never had sex at all. 

A vaginal tear could happen to a girl with sexual experience or a virgin.She would not expect to 
find a tear of this kind in an experienced and willingpartner. 

In this case, heavy bleeding must have been the cause of the low acidphosphotase level. She 
repeated that a finger could not have caused thetear. 

DW1 — Hishamuddin bin Hj Chuchu, the defendant, gave evidence aboutthe statement (P6). 

At the house, one of the police officers told him that they were taking himto the Police Station 
because someone had made an allegation of rape againsthim. 

Inside the car, Cpl. Sahrun said "Just admit doing S.I. with consent. Thegirl is 14". 

He also said "If you don't make a statement, you will be detained". So Hwas forced to admit the 
offence. The Cpl. later told him that if he confessed hewould be released next day. 

car. 

At the toilet in Berakas Police Station Cpl. Sahrun reminded him of what hehad said to H in the 



DSP Matamit told him to tell him what had happened. So he told his storyand the DSP wrote 
down what he said. 

While the DSP was writing he asked him questions "after that" and "afterthat". That is all he 
asked. He does not remember any other questions. 

He gave the statement because of what Cpl. Sahrun had said to him in thecar when the Cpl. gave 
him a promise. 

(X-EX ROZAIMAN) 

Cpl. Sahrun told him that he would be released if he admitted thecharge. 

He did not remember if he read the contents of the statement after noticeof warning before he 
signed it. 

He did not remember if he was threatened or induced while he was in theroom. 

COURT 

After hearing the evidence, which is summarized above, and considering thedocuments which 
were admitted, I was satisfied that the prosecution had provedbeyond reasonable doubt that — 

(a) the statement (P6) was voluntary under section 117 C.P.C., and shouldbe admitted in 
evidence ; 

(b) there was a prima facie case, under section 178 C.P.C. 

CASE FOR THE DEFENCE 

THE DEFENCE 

DW1 Hishamuddin bin Hj Chuchu, the defendant, elected to give evidence onoath. He did not 
call any other witnesses. 

He was born on 8th August, 1973 (and so was just over 23 at the time of theoffence). He works 
at Madang School as a Religious Teacher. 

He met Miss X at a football match. He wanted to be a boyfriend of hers. Shewanted him to be 
her boyfriend. 

He took her to Madang School because she asked him, because of hertransport problems. He also 
met her at the school. 

On 30th August, 1996 he took Rena to her tuition and was alone in the carwith Miss X who 
asked him to drive around. 



After doing so, he parked his car behind the stadium. During the drive,Miss X teased him, and 
said that she liked him. 

He kissed and fondled her. She was willing and kissed him back. He askedMiss X to take off her 
trousers and pants, which she did willingly. She tookthem off completely. 

He lowered his trousers and pants as far as his knees only. 

He stayed in the driver's seat. Her seat was pulled back a bit. He put twofingers into her vagina 
while he was kissing her. She felt pain and he said"slowly" and "just bear it". She did not ask 
him to stop but he did stop aftershe felt pain. 

When he took his fingers out, he asked her if she was still in pain and shesaid she was. He asked 
her to put on her clothes. He took her to fetch Rena andthen dropped both of them at Yayasan. 

When he got home, Sallih bin Osman came to his house and said "what haveyou done to my 
niece?" 

He said that he did not know who the niece was and had not done anything.Sallih took him to the 
car, where Miss X and Rena were. He felt uneasy andstarted to cry. 

He admitted to Sallih that he had done something wrong, like kissing andcaressing the girl. 

Before 30th August, 1996, he had kissed her some time in 1996. He did notremember how often. 
He caressed her before 30th August, 1996 but he cannotrecall when. 

He had never had sex with the girl. He confessed to the police that he hadhad sex with the girl. 
This was not true and only made because a police officertold him that if both H and Miss X were 
willing to have sex, it would not be anoffence. 

(X-EX ROZAIMAN) 

Miss X was in Primary 4. He did not know how old the pupils are in thatclass. He did not know 
her age. He never asked her. 

He disagreed with Miss X that he had S.I. with her at the stadium and fourtimes in all. He 
disagreed with the doctor saying that fingers could not havecaused the injuries she found in the 
vagina or her statement that Miss X had hadforceful S.I. that day. 

He admitted that he told the police that he had S.I. with Miss X. It wasmade up by the DCP. He 
read the statement before he signed it. He did not tellthe police officers that he did not agree with 
that part of hisstatement. 

He did not tell the police that he had had S.I. with Miss X on previousoccasions. The DCP 

made this up. It was not true. 



COURT 

He thought that Miss X was 14 because she had a big body. 

He did not know why Miss X was making up this story against him. 

He had never had sex with Miss X before. He did not ask her if she waswilling on that day. She 
was still teasing him. She said "I will do anything ifyou will become my boyfriend". 

He thought she was asking him to have sex with her. He intended to have sexwith her, which is 
why he took down his trousers. He was tempted but did nothave sex because he was a religious 
teacher. 

She was wet when he put his fingers into her vagina. He stopped when shesaid she was in pain. 

EVIDENCE OF MISS X 

The most important witness in a charge of rape is usually the woman who wasthe victim. It is 
seldom that her evidence is corroborated by an eyewitness ofthe rape, though they may be other 
circumstances which make her story morelikely and other evidence which supports part of it 
strongly. 

It is necessary to examine very carefully the evidence given by the victimof sexual intercourse, 
in an effort to assess her credibility andreliability. 

Allowance should also be made for the embarrassment of a young girl ingiving evidence of an 
intimate nature and the effect on the memory of thepassing of time, since it is over 13 months 
since the incident which is thesubject of the charge. 

Miss X was under 14 at the time of the alleged offence. It must berealized, therefore, that the 
offence of rape is committed whether or not sexualintercourse ("S.I.") took place against the will 
of the complainant or with herconsent. If she consented, it is what is often called a "statutory 
rape" todistinguish it from the other forms of rape, which take place against the willof the victim. 

Miss X gave her evidence in a composed manner, dealing with intimatematters without any 
apparent embarrasment. 

She was somewhat hesitant when asked if she had consented to S.I., sayingthat she did not 
understand what was going on. To this extent, I do not believeher. I have no doubt that she knew 
that H meant to have S.I. with her and thatshe consented willingly to it. This was, I accept, the 
third or fourth occasionwhen it had happened. When she took off her clothes, as she did 
willingly, sheknew that S.I. was about to take place. 

It is not in dispute that something took place between the defendant andMiss X near the stadium 
on 30th August, 1996. 



What is in dispute, however, is whether there was intercourse, as shealleges, or whether, as the 
defendant says, there was a penetration only by hisfingers, and not by his penis. 

According to her, it was the fourth time they had been S.I. between them,though it had been at 
the religious school, where he taught, on the previousoccasions. 

WHAT CORROBORATION IS THERE? 

I accept the evidence of her friend Rena Marena that there was blood onMiss X's trousers, not 
long after she had been with the defendant at the parkinglot. 

In the toilet at Yayasan, where Rena went with Miss X, the latter admittedto her that she had had 
sex with H. When she asked why she did such a thing shecried. 

This was the first opportunity which Miss X had to say what had happened inthe car with H. I 
consider that this evidence by Rena (which I accept)corroborates that given by Miss X, to the 
effect that S.I. took place in thecar. There was no suggestion by Miss X to Rena that the act of 
S.I. was forcedupon her against her will. 

The medical evidence also supports Miss X's version of events. 

Dr Thein examined Miss X at RIPAS on the evening of 30th August, 1996 atabout 2240. Miss X 
was still bleeding quite heavily from the vagina. The doctorfound a tear in the posterior of the 
vagina about 11/4 inches long. 

The doctor said that, in her experience, such a tear was correlated toforceful S.I. She concluded 
that Miss X had had S.I. on the day the doctorexamined her. 

A vaginal tear could not have been caused by a finger. It was likely tohave been caused by a 
penis. She thought that the injuries could have beencaused by rough S.I. 

In cross-examination, she repeated her view that a finger could not havecaused the tear. She did 
not rule out the possibility that ejaculation tookplace outside the vagina. She would not expect an 
experienced and willingpartner to suffer a tear of this kind. 

She thought that the heavy bleeding was the cause of the low acidphosphotase count and that 
fingers could not have caused the tear. 

I believe the doctor. In particular, I accept her evidence that Miss X wasbleeding from the 
vagina, that her vagina had suffered a tear 11/4 inches long,that the tear was caused by a penis, 
and that she had had S.I. thatday. 

STATEMENT OF THE DEFENDANT 



I reject the evidence of the defendant that he made the statement to thepolice only because of 
inducements and threats made to him by Cpl. Sahrun, as hedrove back from the house of Miss 
X's parents and in the Berakas PoliceStation. 

Cpl. Sahrun has denied making any such inducements or threats and I believehim. I do not 
believe the defendant in this respect. He made no allegations ofinducement against any other 
police officer or against DCP Matamit, whorecorded his statement. 

I was concerned at one time by the fact that the statement made by H wasthe result of questions, 
which were put by the DCP but not recorded. 

However, H himself, in evidence agreed that the questions were only "afterthat" and "after that" 
and that there were no others. 

This is, so the DCP said, in accordance with usual practice. I see noobjection to this. If questions 
go further, however, they should be recorded.There is no objection to the asking of other 
questions, provided that they areaccurately recorded by the recorder of the statement. 

I was satisfied that the prosecution had proved, beyond a reasonable doubt,that the statement of 

H was a voluntary one, as defined in section 117 C.P.C., and admitted itaccordingly. 

I should make it clear that even without the statement, would have had nodoubt that H was guilty 
of the statutory rape of Miss X on 30th August,1996. 

The statement, moreover, confirms the important parts of her story. Hsays that he parked his car 
near the stadium. After she had removed her trousersat his request he "performed sexual 
intercourse". When he felt he was about toejaculate, he pulled out his penis and ejaculated onto a 
towel. He later droveMiss X to Yayasan. 

He asserted that he never forced Miss X to have S.I. but that they did itof their own freewill. 
According to him, this was the third act ofS.I. 

WHAT HAPPENED IN THE CAR? 

In her evidence, Miss X says that she did not ask H to stop until S.I. wastaking place. 

I find that the S.I. was forceful and caused Miss X some pain, whereuponshe asked him to stop, 
but he did not. 

She admitted that this was the fourth time she had had S.I. with him. Hsaid three in his statement 
to the police. I accept his version. 

I believe her when she said that his penis penetrated her private parts inthe car. I reject his 
allegation that he only used his finger on her, asuggestion rejected also by the doctor. 



The previous sexual history of their relationship — i.e., that thiswas the third or fourth act of S.I. 
— explains why she removed hertrousers and pants at his suggestion and why, on his own 
admission, he loweredhis trousers and pants down to his knees. Both of them, in my view, 
wereexpecting S.I. in the car. Nor were they disappointed. 

I accept also that he ejaculated outside her, as she said and as headmitted in his statement to the 
police. But this only followed an act of fullpenetration of Miss X by H's penis. 

There was no evidence from Miss X to suggest that she asked him to stop forany reason other 
than pain, as she would have done if this had been S.I. withouther consent. Before she felt pain 
she made no attempt to stop him. 

I have no doubt that she was in some pain, caused by the forceful S.I. towhich she was a willing 
partner and not because she was an unwilling partner inthe S.I. which she had welcomed. 

AFTERWARDS 

I accept that, after the act of S.I. in the car, Miss X told Rena that shehad had sex with H. At that 
point, Miss X did not suggest that she had beenunwilling, when Rena asked Miss X why there 
was blood on her trousers. 

Rena told her father, Sallih, that something bad had happened to Miss Xwith H. So far there had 
been no allegation that Miss X had been raped, in thesense of having S.I. against her will. 

Sallih assumed that there had been a rape and became suspicious. He went toH's house and asked 
what H had done to his niece. Initially, H denied havingdone anything, but on being shown Miss 
X, he burst into tears and admitted thathe had done a bad thing to her. 

When Sallih got to Miss X's parents' house, he told them that there hadbeen a rape. 

When Miss X came out of the bathroom, to which she had gone on arrival, shewas scolded by 
her family, who asked her to go to Berakas Police Station to makereport that she had been raped, 
as she did. 

No doubt, by this time, when her family believed that she had been raped,it was difficult for her 
to admit that she had had S.I. willingly with H, northat this was the fourth occasion. 

I find therefore that S.I. did occur in the car on 30th August, 1996 andthat it was committed 
voluntarily by Miss X and not forced upon her. 

Due to the good sense of counsel in agreeing many of the facts of thiscase, my task has been 
much simplified. I have had, in essence, to decidewhether there was S.I. in the car, or whether H 
only inserted his fingers intothe vagina of Miss X. 



I have found, as a fact, that there was penetration of Miss X's vagina byH's penis on that 
occasion and that the defendant should therefore be convictedof the first offence with which he is 
charged. 

The second offence charged can remain on the file. 

WAS FORCE USED? 

I have considered whether I am satisfied that force was used since, bysection 376(2) P.C., this 
makes a difference to the punishment to beinflicted 

This subsection provides as follows — 

(2) Whoever, in order to commit or facilitate the commission of an offenceof rape against any 
woman — 

(a) voluntarily causes hurt to her or to any other person ; or 

(b) puts her in fear of death or hurt to herself or any other person; andwhoever commits rape by 
having sexual intercourse with a woman under 14 yearswithout her consent, shall be punished 
with imprisonment for a term of not lessthan 8 years and not more than 30 and shall also be 
punished with whipping withnot less than 12 strokes". 

I find, as a fact, that — 

(a) Miss X consented to the S.I. ; 

(b) H did voluntarily cause hurt to Miss X, since there was a tear in hervagina ; 

(c) the hurt was not caused in order to commit or facilitate the commissionof the statutory rape ; 

(d) the hurt did not put Miss X in fear of death or hurt to herself inorder to commit or facilitate 
the commission of the statutory rape. 

In consequence, the minimum punishment prescribed by section 376(2) doesnot apply to H. He 
will be liable only to be sentenced under section 376(1)which provides for a maximum period of 
imprisonment of 30 years and towhipping. 

(DATO SIR DENYS ROBERTS) Chief Justice 

Hj Rozaiman for Public Prosecutor. Yusof Halim for Defendant. 

SENTENCE 

ROBERTS, C.J.: 



I take into account in your favour the fact that you were only just over23 at the time of the 
offence and that, although you have not been in custody,this charge has been oustanding against 
you for over a year, with the worry thatthis must necessarily cause. 

In your favour, also, is the fact that you have not been in trouble beforeand that you were 
carrying out responsible work at the time of the offence in aReligious Training College. 

I take into account also the likelihood that you will lose your job andthat you are not likely to be 
employed as a Teacher again. 

Even so, it is essential to protect young girls against their own desiresand to ensure that they do 
not commit acts of sexual intercourse outsidemarriage and below the age permitted by the law. 

It must be made clear that the consent of a young girl is not a defence toa charge of statutory 
rape, or indeed to one of Unlawful Carnal Knowledge, andthat those who take advantage of a 
young girl in this way can only expect severepunishment if they are convicted. 

I have no doubt that this was a statutory rape only and that the girl was awilling partner in the 
sexual intercourse which took place in your car. Althoughthere was no evidence as to whether or 
not the initiative came from her, youwere much older, the car was yours and you could easily 
have refused to haveS.I. if you had wished, as you did not. 

However, on your own admission, you did not ask her what her age was andyou abused your 
position as a teacher and had intercourse with a student at thereligious school at which you 
taught. 

Bearing in mind the fact that the maximum sentence is 30 years and awhipping. I pass a sentence 
of 3 years' imprisonment, as from today, and 6strokes of whipping. 

(DATO SIR DENYS ROBERTS) Chief Justice 

18th October, 1997. 

Rozaiman for Public Prosecutor. Yusof Halim for Defendant. 

 


