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Date of the judgment 2006.03.17

Case number 2004 (Ju) No. 1968

Reporter Minshu Vol. 60, No. 3

Title Judgment ruling that among the rules of a commoners'
association which were drawn up based on the old custom of
the local community which had rights in the common land,
the rules that limits eligibility to be a commoner only to a
householder in the capacity of the head of family is not
contrary to public policy

Case name Case to seek declaration of status

Result Judgment of the Second Petty Bench, partially quashed and
remanded, partially dismissed

Court of the Second Instance Fukuoka High Court, Naha Branch, Judgment of September
7, 2004

Summary of the judgment 1. Among the rules of the commoners' association which
were drawn up based on the old custom of Hamlet A which
had held the common land, the rules that limits eligibility to
be a commoner only to a householder in the capacity of the
head of family cannot be deemed to be contrary to public
policy, even under the current circumstances.

2. Among the rules of the commoners' association which
were drawn up based on the old custom of Hamlet A, the
rules that basically qualifies only male descendants as
commoners, and excludes female descendants who married
men other than members of the Community, unless they
divorce from their husbands and resume their own family
names, has, by 1992 at latest, become unreasonable, gender-
based discriminatory treatment, and is therefore null and
void under Article 90 of the Civil Code.
(There are concurring opinions concerning 2.)

References (Concerning 1 and 2) Articles 2, 90, 92, 263, and 294 of the
Civil Code, Article 14, para.1 of the Constitution

Article 2 of the Civil Code
(Standard for construction)
This Code must be construed in accordance with honoring
the dignity of individuals and essential equality of both
sexes.

Article 90 of the Civil Code
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(Public policy)
A juristic act with any purpose which is against public policy
is void.

Article 92 of the Civil Code
(Custom Inconsistent with Default Rules)
In cases there is any custom which is inconsistent with a
provision in any law or regulation not related to public
policy, if it is found that any party to a juristic act has the
intention to abide by such custom, such custom shall prevail.

Article 263 of the Civil Code
(Right of common having the nature of co-ownership)
Regarding the right of common having the nature of co-
ownership, the provisions of this section shall apply in
addition to the customs of each locality.

Article 294 of the Civil Code
(Right of common not having the nature of co-ownership)
Regarding the right of common not having the nature of co-
ownership, the provisions of this chapter shall apply mutatis
mutandis in addition to the customs of each locality.

Article 14, para.1 of the Constitution
[Principle of equality, denial of peerage, and limitation of
distinction]
All of the people are equal under the law and there shall be
no discrimination in political, economic or social relations
because of race, creed, sex, social status or family origin.

Main text of the judgment 1. The original judgment shall be quashed with respect to the
part concerning Appellants X1 and X2 at the court of the last
resort, and this case shall be remanded to the Fukuoka High
Court with respect to the said part.
2. The remaining part of the appeal to the court of the last
resort filed by the appellants at the court of the last resort
shall be dismissed.
3. The appellants mentioned in the preceding paragraph shall
bear the cost of the appeal with respect to the preceding
paragraph.

Reasons Concerning Reasons 4-2 and 4-3 for the petition for
acceptance of appeal to the court of the last resort argued by
the appeal counsel, MIYAGUNI Hideo
1. The outline of the facts legally determined by the court of
the second instance is as follows.
(1) Since old times, inhabitants of Hamlet A (currently
District A ) of Village A (currently Town A and Village B)
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in Okinawa Prefecture have gone to a forest area called
Somayama (hereinafter referred to as the "Common Land")
and gathered firewood and cut down and collected trees
there.
The Common Land became state-owned land by the Act on
Land Adjustment in Okinawa Prefecture promulgated in
1899, and then in 1906, it was sold to the people who lived
in Hamlet A at that time (hereinafter referred to as "Hamlet
A inhabitants") to be paid by yearly installments for 30 years
(this sale shall hereinafter be referred to as the "Sale"). Until
1933, payments for the price of the Sale were made by the
head of Hamlet A using money collected from the
householders who were registered Hamlet A inhabitants.
Subsequently, part of the Common Land was integrated into
the public property of Village A in 1937 (treated as public
property of Town A since 1982), and the rest was registered
in the name of the representative of the Hamlet (the part of
the Common Land integrated into public property shall
hereinafter be referred to as "Publicly-Owned Land," and the
part registered in the name of the representative of the
hamlet shall be referred to as the "Hamlet-Owned Land").
(2) After the Sale, Hamlet A, as a group of commoners
("Hamlet A" shall hereinafter mean District A as a group of
commoners, and "District A inhabitants" shall mean
members of District A as a group of commoners), managed
the Common Land in accordance with the traditional customs
and rules of Hamlet A, and since 1937, it managed the
Publicly-Owned Land in accordance with the agreement
concluded with Village A.
During the period from 1907 to 1945, people who moved to
Hamlet A from outside were permitted to collect herbs and
trees on the Common Land by paying 50 sen per household,
as an annual plant collection fee, to the District Office. They
were able to acquire the status of a Hamlet A inhabitant by
paying 20 yen per household.
(3) On September 16, 1956, A Co-Owners' Association was
established as an association consisting of commoners for
the Common Land (its name was changed to A Commoners'
Association in 1986), and the Hamlet-Owned Land was
managed in the name of the association since then. With
respect to the Publicly-Owned Land, the Hamlet A
Inhabitants' Association (the predecessor of the appellee at
the court of the last resort; hereinafter referred to as the
"Hamlet A Inhabitants' Association") was established on July
12, 1982, in response to the establishment of the "Ordinance
on Management of Public Property of Town A under
Traditional Customs" (Town A Ordinance No. 1 of 1982),
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and the Publicly-Owned Land was managed in the name of
the Hamlet A Inhabitants' Association in accordance with the
said ordinance. However, because A Commoners'
Association in charge of the Hamlet-Owned Land was
identical in substance to the Hamlet A Inhabitants'
Association in charge of the Publicly-Owned Land, these
associations were unified into the appellee on May 1, 2000.
(4) Hamlet A has the following customs regarding the
acquisition and loss of the right of common for the Common
Land (hereinafter referred to as the "Custom"), and the
appellee has granted membership to people who qualify as
commoners according to the Customs. It should be
mentioned here that while the rules of A Co-Owners'
Association, A Commoners' Association, and the appellee
were mostly based on the Customs, the rules of Hamlet A
Inhabitants' Association did not limit membership to male
descendants, which is contrary to the Customs.
(a) The heads of every family that were Hamlet A
inhabitants at the time of the Sale shall have the right of
common for the Common Land.
(b) The head of a family that moved to Hamlet A from
outside during the period from 1907 to March 1945, and was
qualified as a Hamlet A inhabitant by paying fees as
required, shall also have the right of common for the
Common Land.
(c) The status of commoner shall be granted only to the head
of each family. In order to be qualified as the head of family,
it is not sufficient to only be indicated as the householder on
the resident card, but it is also necessary to actually establish
and support an independent household.
(d) In the case of the replacement of the head of family due
to the commoner's death or taking over of headship, the new
head shall succeed to the status of commoner. In principle,
only a male descendant may succeed to the status of
commoner. However, in cases where there is no male
descendant or the male descendant is still young, the wife of
the former head may acquire the status of commoner as an
exception (she shall be deprived of the status when the male
descendant has grown up and become qualified as
commoner). In the absence of a male descendant of the
deceased former head, the female descendant may succeed to
the commoner but her descendents shall not further succeed
to her.
(e) Where a male descendant establishes a branch family as
an independent household within Hamlet A, he shall, upon
his notice, acquire the status of commoner. An unmarried
female descendant may acquire the status of commoner, as
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an exception, if she satisfies certain requirements, such as
supporting an impendent household at an age over 50 and
living within Hamlet A, but her descendants shall not further
succeed to her. A female descendant who married a man
other than a Hamlet A inhabitant shall not acquire the status
of commoner, even if she has established an independent
household within Hamlet A, for example, because of her
husband's death, unless she divorces from her husband and
resumes her own family name.
(5) Some other forest commoners' associations in Okinawa
have recently changed their rules to apply equal treatment to
male descendants and female descendants who are
householders.
(6) The appellee has its own rules established based on the
Customs (Rules Y), and examines the qualification of
candidates for new members following discussion by the
board of directors upon notice or application of the
candidates. The appellee requires applicants for membership
to submit duplicate copies of their family register and family
card, and conducts examination based on these documents.
However, since it is not sufficient for applicants to be merely
indicated as householder in these documents but also
necessary to actually support an independent household, the
appellee also investigates the actual conditions of applicants'
lives in the course of examination, if necessary.
(7) The appellants at the court of the last resort (Appellant
X3 died on November 28, 2004, while this case was pending,
and her husband and three children succeeded to her status
as an appellant in this litigation; the term "appellants" may
hereinafter include the late Appellant X3) are female
descendants of people who were Hamlet A inhabitants and
had the right of common for the Common Land at the time
of the Sale. They have obtained their address within District
A by 1992 at latest and have been living there until today.
Appellants X1 and X2 married men other than Hamlet A
inhabitants, but because of the death of their husbands, they
are currently registered as heads of families on the family
register and maintain independent households as
householders. Appellant X4 and other appellants are not
registered as heads of families on the family register.
(8) Since the end of World War II, the Common Land has
been leased to the Government of Japan and used by the
United States troops stationed in Okinawa (hereinafter
referred to as the "US troops"). The appellee collects and
manages the rent, and distributes part of the rent to its
members as compensation.
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2. In this case, alleging that the part of the Customs
(including the appellee's rules drawn based on the Customs;
hereinafter the same shall apply), which qualifies only
householders and their male descendants as commoners, and
excludes female descendants who married men other than
Hamlet A inhabitants, unless they divorce their husbands and
resume their family names, is contrary to public order and
therefore null and void, the appellants seek declaration that
the appellants (except for the late Appellant X3's relatives)
are full members of the appellee, and request the appellee to
pay the appellants 3.06 million yen per person as
compensation for the period from FY1992 to FY2002 (1.53
million yen to X5 who is late Appellant X3's successor in
litigation, 510,000 yen to each of X6, X7, and X8 who are
also late Appellant X3's successors in litigation, and 1.2
million yen to Appellant X9 as compensation for FY2001
and FY2002).

3. According to the facts mentioned above, the court of the
second instance dismissed all the appellants' claims, on the
following grounds:
(1) Since the appellee is an association consisting of
commoners for the Common Land, in order for the appellants
to assert that they qualify as members of the appellee, they
must be recognized as having acquired the right of common
for the Common Land. In accordance with the legal
provision that the right of common shall be subject to the
customs of each locality, in order for the appellants to assert
that they qualify as members of the appellee, a commoners'
association, they must be recognized as having acquired the
status of commoner for the Common Land under the customs
of the locality (Hamlet A), i.e. the Customs. It should be
noted that the Common Land has been used by the US troops
since the end of World War II, and it is not currently used by
individual commoners in a manner where they directly set
foot on the land and collect forestry products there. However,
there may be various ways for commoners to use common
land. Where a commoners' association enters into a lease
contract for the common land with a third party and collects
the rent, the income from lease belongs to all commoners as
their collective property, and this does not extinguish their
right of common or change the contents of the right or the
substance of the association.
(2) The part of the Customs that limits eligibility as a
commoner for the Common Land only to a householder in
the capacity of the head of family (this limitation shall
hereinafter be referred to as the "householder requirement")
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is in conformity to the nature of the right of common, and it
cannot be deemed to be contrary to public policy and void.
Appellants other than Appellants X1, X2 and X3 have not
argued or proven that they are householders in the capacity
of heads of families, and therefore they cannot be deemed to
have acquired the right of common for the Common Land.
(3) The part of the Customs that basically qualifies only male
descendants as commoners, and excludes female descendants
who married men other than District A inhabitants, unless
they divorce from their husbands and resume their family
names (this limitation shall hereinafter be referred to as the
"male descendant requirement"), is reasonable to a certain
extent, and cannot be deemed to be contrary to public policy
and void. It is true that it does not seem particularly
necessary or reasonable to apply different treatment of male
descendants and female descendants, and in fact, some other
forest commoners' associations in Okinawa have recently
changed their rules to apply equal treatment to male
descendants and female descendants who are householders.
However, since the right of common is rooted in the local
customs established over many years, such customs must be
respected to the maximum extent if they still exist, while
involving gradual changes to its contents, and it cannot be
deemed to be contrary to public policy and void immediately
because it does not seem necessary or reasonable.
Historically, right of common has belonged to the inhabitants
of the community who are heads of families or householders
and has been passed on from the commoners to their
descendants. In the past, only male descendants, particularly
the oldest sons, were regarded as successors to families, and
also in modern society, as is publicly known, it is relatively
rare that the second or younger son or daughter succeeds to
the family when the oldest son is still alive, and that females
who have established independent households as a result of
marriage become heads of families or householders. In
addition to the appellee, some other commoners' associations
also qualify only male descendants as their members. In light
of these facts, it is inappropriate to go so far as to say that
applying equal treatment to male descendants and female
descendants when determining the qualification of
commoners as heads of families or householders has become
part of public policy in modern society. Furthermore,
inequality that may arise between sons and daughters in a
family due to different treatment of male descendants and
female descendants in terms of the qualification of
commoners can be remedied by making adjustments through
consultation on partition of the estate upon inheritance or on
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other occasions. Also taking this into consideration, the male
descendant requirement based on the Customs cannot be
deemed to be contrary to public policy.
Consequently, since Appellants X1 and X2 married men
other than Hamlet A inhabitants and then established
independent households as householders after the death of
their husbands, they cannot be deemed to have acquired the
right of common for the Common Land.

4. The determination of the court of the second instance
mentioned in (1) and (2) can be affirmed, but the
determination mentioned in (3) cannot be affirmed, on the
following grounds:
(1) According to the facts mentioned above, the appellee can
be recognized as an (unincorporated) association that
consists of commoners for the Common Land and is
established for the purpose of engaging in the management
and disposal of the Common Land. Furthermore, considering
that since the end of the war, the Common Land has been
leased to the government and used by the US troops, but the
rent has been managed by the appellee as a commoners'
association, it cannot be construed that the right of common
for the Common Land has been extinguished or its nature
has been changed. Consequently, in order for the appellants
to assert that they qualify as members of the appellee, they
must argue and prove that they qualify as commoners for the
Common Land, or in other words, that they have acquired
the status of commoner for the Common Land in accordance
with the Customs (See 1960 (O) No. 1244, judgment of the
Second Petty Bench of the Supreme Court of November 2,
1962, Saibanshu Minji No. 63, at 23).
Under the Customs, in order for the appellants to assert that
they have acquired the status of member of the appellee,
they must, in principle, satisfy the following requirements:
(i) they must be male descendants of people who were
Hamlet A inhabitants at the time of the Sale, or people who
were qualified as Hamlet A inhabitants by satisfying certain
requirements during the period from 1907 to 1945, and they
must have their address and live within District A; (ii) they
must be householders and heads of families which have their
address within District A and have jointed the appellee
following discussion by the board of directors upon their
notice or application to the appellee.
(2) As a general rule, the right of common is a customary
right for inhabitants in a particular district to jointly collect
weeds, fodder, firewood, etc. in particular forest and range
land (Articles 263 and 294 of the Civil Code). Since this
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right belongs to all commoners who are members of the local
community which had rights in the common land as their
collective property, unlike the case of property in co-
ownership, individual inhabitants do not have their share to
the right (See 1959 (O) No. 650, judgment of the Second
Petty Bench of the Supreme Court of November 25, 1966,
Minshu Vol. 20, No. 9, at 1921 and 1991 (O) No. 1724,
judgment of the Third Petty Bench of the Supreme Court of
May 31, 1994, Minshu Vol. 48, No. 4, at 1065), and with
regard to issues relating to the management and disposal of
the right of common itself, they are eligible to be involved
only as a member of the local community (See 1976 (O) No.
424, judgment of the First Petty Bench of the Supreme Court
of July 1, 1982, Minshu Vol. 36, No. 6, at 891). On the other
hand, individual members are authorized to independently
exercise the right to use or make profit from the common
land based on the right of common, although they are obliged
to abide by the rules set within the community (See the
judgment of the First Petty Bench of the Supreme Court
mentioned above). In light of these contents and the nature
of the right of common, as well as the historical background
explained by the court of the second instance that the right of
common for the Common Land has been treated as the right
belonging to inhabitants of Hamlet A who are heads of
families or householders and passed on from commoners to
their descendants, the customary practice of qualifying only
the head of each household as commoner, irrespective of the
number of members of the household, cannot be deemed to
be unreasonable from the perspective of both enabling the
commoners' association to sustain its control and ensuring
equal treatment between households in terms of the exercise
of the right of common. Even under the current
circumstances, the household requirement cannot be deemed
to be contrary to public policy.
However, since the male descendant requirement
discriminates against female descendants only because they
are females, it is appropriate to construe that by 1992 at
latest, the first year of the period for which compensation is
claimed in this case, this requirement has become
unreasonable gender-based discriminatory treatment, and is
therefore void under Article 90 of the Civil Code. The
reasons for this holding are as follows:
Unlike the household requirement, the male descendant
requirement is not reasonable at all from the perspective of
either enabling the commoners' association to sustain its
control or ensuring equal treatment between households in
terms of the exercise of the right of common. This is obvious
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from the facts that the rules of Hamlet A Inhabitants'
Association did not limit membership to male descendants
and that some other forest commoners' associations in
Okinawa do not limit membership to male descendants. The
appellee makes some arrangements to qualify some female
descendants as commoners as mentioned in 1(4)(d) and (e),
but this cannot be deemed to make the discrimination against
female descendants under the male descendant requirement
reasonable. In light of the basic principle under the
Constitution that stipulates essential gender equality, we
cannot find any reasonable basis to give the right of common
special treatment. Consequently, even if we take into
consideration the historical background of the right of
common for the Common Land as explained by the court of
the second instance in 3(3) above, we cannot justify the
discriminatory treatment against female descendants under
the male descendant requirement.
(3) Appellants other than Appellants X1, X2 and X3 cannot
be deemed to have acquired the status of commoner for the
Common Land, because they have not argued or proven that
they are heads of families or householders despite the
validity of the household requirement as mentioned above.
The judgment of the second instance denying the
membership for the appellee of appellants other than
Appellants X1, X2 and X3 can be affirmed as justifiable.
The appellants' argument cannot be accepted in this respect.
On the other hand, it is obvious that Appellants X1 and X2,
at present, satisfy the household requirement, because they
married men other than Hamlet A inhabitants, but have
established independent households and become
householders after the death of their husbands. It is true that
Appellants X1 and X2 have not argued or proven that they
have carried out the admission procedure in accordance with
the appellee's rules. However, considering that under the
circumstances where the Customs including the male
descendant requirement still exist, and the appellee insists on
its validity, female descendants are unlikely to be admitted
as members, even if they carried out the admission
procedure, it is impermissible under the doctrine of good
faith to deny their membership for the appellee only because
of their failure to carry out the admission procedure.
Therefore, the determination of the court of the second
instance, which regarded the male descendant requirement as
valid, and denied the membership for the appellee of
Appellants X1 and X2, contains an apparent violation of
laws and regulations that has affected the judgment. The
appellants' argument is well-grounded in this respect, and the
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original judgment should inevitably be quashed with respect
to the part concerning Appellants X1 and X2. For further
examination on the appropriateness of the claim of
Appellants X1 and X2 based on this holding, this case shall
be remanded to the court of the second instance with respect
to the said part.

Therefore, the judgment was rendered in the form of the
main text by the unanimous consent of the Justices, except
that there are concurring opinions from both Justice TAKII
Shigeo and Justice FURUTA Yuki.

The concurring opinion of Justice TAKII Shigeo is as
follows:
Even a custom established based on the ways of living of
people in a local community cannot be regarded as a norm if
it is unreasonable in civil society of today, and this also
applies to the right of common, which shall be subject to the
customs of each locality. For this reason, I am in agreement
with the court opinion that part of the Customs is contrary to
public policy. I would like to present a concurring opinion on
what this holding means in this case.
The basic unit that constitutes a commoners' association as a
member is each family or household in the respective local
community. The member's rights and obligations belong to
each family or household, and only living in the community
cannot be the basis for the eligibility to enjoy the rights. In
principle, the member's rights are passed on from heads of
families or householders to their successors, and they are not
subject to the principle of individual inheritance. In light of
the nature of the right of common, such rule of succession
cannot be deemed to be unreasonable.
Commoners are disqualified when they move out of the
community, but as long as their families or households
remain within the community, they can freely choose new
householders from among their family members who remain
there. Even if they choose females as their householders,
they are not disqualified as members only because of being
females. Any custom that contains such disqualification rule
should be contrary to good morals and cannot be valid.
However, a custom concerning the qualification of admission
for new members, who are not original members at the time
of establishment of the commoners' association, should not
be deemed to be unreasonable unless the custom contains
something contrary to the universal principle of equality of
today, such as gender discrimination.
As found by the court of the second instance, under the
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custom concerning the qualification of commoners for the
Common Land, where a male descendant establishes a
branch family as an independent household within District A,
he shall, upon his notice, be qualified as commoner.
Establishing a branch family means separating from one's
own family with the consent of the head of the family and
creating another family under the same family name, and this
procedure is inseparably related to the conventional family
system.
The findings of the court of the second instance do not
clearly suggest what requirements should be satisfied by
male descendants in order to be recognized as having
established independent households and therefore qualifying
as new members in the Common Land under the current
circumstances where the conventional family system is no
longer affirmable.
In the past, commoners were required to assume the burden
to maintain the joint property without particular
compensation, and the qualification of members of
commoners' associations was often determined in this
context. However, where the commoners, instead of jointly
using the common land, offer the land for use by a third
party and share the profit from such use, as in the case of the
Common Land, the burden that was a significant factor for
determining the qualification of members has, in effect,
ceased to exist.
In this case, under the circumstances where ways of using
common land have changed, and the conventional family
system has ceased to exist, it is necessary, first of all, to
clarify what requirements have been required to be satisfied
by male descendant candidates for new members, and then
the same requirements should be applied to female
descendants.
Appellants X1 and X2 married inhabitants of other districts,
but have established independent households and become
householders after the death of their husbands. It is
necessary, first of all, to examine the treatment of male
descendants who once left the district and later returned and
established independent households there, and then clarify
whether or not Appellants X1 and X2 suffered
discrimination only because they were females and when
such discrimination happened.

The concurring opinion of Justice FURUTA Yuki is as
follows:
In light of the fact that even male descendants who have
established independent households are not immediately
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qualified as commoners, I am in agreement with the
concurring opinion by Justice TAKII Shigeo in the respect
that it is necessary to make further examination by clarifying
the requirements to be satisfied by male descendents to be
qualified as commoners, including the meaning of
"establishing a branch family" mentioned in 1(4) above.

Presiding Judge Justice TSUNO Osamu
Justice TAKII Shigeo
Justice IMAI Isao
Justice NAKAGAWA Ryoji
Justice FURUTA Yuki

(This translation is provisional and subject to revision.)


