
IN THE HIGH COURT OF THE REPUBLIC OF BOTSWANA
HELD AT LOBATSE

CAHLB-000001-07
Customary Court of Appeal Case No.335-05

In the matter between:

IVY MASUSU Appellant

And

MICHAEL MASUSU Respondent

Parties Unrepresented.

JUDGMENT
(Appeal from the Customary Court of Appeal; Division on marital 

home; Wife who failed ‘to resolutely remain in marriage’)

DOW J.:

1. This  is  an  appeal  against  a  judgment  of  the  Customary  Court  of 

Appeal [CCA] in Gaborone. The Appellant, Ivy Masusu, seeks that 

this  court  reverses the CCA’s decision,  which decision granted the 

parties’ house to the Respondent, Michael Masusu.
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2. On 24 May 2004,  Malolwane village Headman Bogatsu,  Presiding 

Officer of the customary court, granted Appellant’s divorce from her 

husband and divided the parties’ property, comprising movables and 

the parties’ marital home.  The parties had been married in terms of 

Customary  Law  and  the  Appellant  had  sought  a  divorce  on  the 

grounds that her home was not peaceful; her husband insulted her and 

her family, beat her and did not financially support her or their two 

children.  

3. The Appellant’s claims were supported by the testimony of several 

witnesses including the family of her then husband.  The Respondent 

admitted  that  he did not  provide food for  his  children and that  he 

mistreated his wife.

4. The Respondent  specifically  refuted a suggestion that his wife was 

seeing another man or that the divorce was because of his wife’s love 

for another man [Malolwane Civil Case no. 015/2001, pg. 8, question 

45; pg. 9, question 13].
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5. Headman Bogatsu ruled that the Respondent had mistreated his wife 

and that both sets of parents had found the Respondent to be cause of 

the problems in the marriage.  For these reasons the Headman granted 

the  Appellant’s  divorce.   The  Headman  awarded  custody  of  the 

parties’ two children of the marriage [now aged 17 and 11 years old 

respectively] to the Appellant, the family home to the Respondent and 

divided  the  movable  property  between  the  parties.   The  Appellant 

appealed the house award on the grounds that the home was needed 

for the upbringing of the children who were in her custody.

6. On 18 August 2004, the appeal was heard in the Mmathubudukwane 

Customary Court.  After reviewing the evidence from the Malolwane 

Customary  Court,  the  appellate  court  awarded  the  house  to  the 

Appellant [Mmathubudukwane Appeal Case No. 03.04, 18/08/04].

7. On 20 August 2004, the Respondent appealed the Mmathubudukwane 

ruling.  The Senior Mochudi Customary Appellate Court  heard the 

case  in  Malolwane.   Presiding  Officer  P.  Pilane  upheld  the 

Mmathubudukwane judgment. [CRB No. 015/2001, 30/12/04].
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8. The Respondent again appealed to the Customary Court of Appeal. 

For the first time the Respondent claimed that his former wife had a 

boyfriend and that it was because of this affair that she instituted the 

divorce [Appeal 015/01, 31/12/04].

9. On 19 December 2005, the Customary Court of Appeal in Gaborone 

granted the Respondent’s  appeal  and awarded him the home.   The 

decision  of  the  CCA,  which  was  a  unanimous  decision  of  three 

presiding officers is reproduced hereunder for a better appreciation of 

the reasoning that informed it:

“ASSESSMENT

“According  to  the  entire  Tswana culture,  when a  woman  gets  married,  she is 

married into the man’s clan; likewise, if a man divorces a woman, that woman is 

effectively divorced by the man’s clan.  Similarly, if a woman divorces a man, she 

is in essence divorcing the man’s clan.  Even if a couple has built its homestead 

outside the ward of the man’s clan, to all intents and purposes, that homestead is 

an integral part of the man’s ward.  Upon delivering judgment, headman E. N. 

Bogatsu gave the house to Michael.  By so doing, headman Bogatsu was gave 

appropriate effect to the Tswana culture.  That is so for the simple reason that, if 

Ivy did not love Michael, there was no way she could enjoy the comfort of his 

property.  It is astonishing that while Ivy did not want Michael, she should want 

Michael’s homestead, which was going to be inherited by his children.  Even if 
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Ivy were to own the homestead, that would be dangerous to her for, as a woman, 

she was going to lure another man into that homestead.   That would certainly 

prompt Michael  to intervene regardless of whatever consequences.   One other 

point which Michael mentioned is the fact that Ivy has a home which she does not 

want Michael to go into; if that is the case, why can she not live in that home or 

take care of the children in there(?)  Nowhere in the case record has Ivy made any 

denial about her homestead, which Michael alleges that she does not allow him to 

enter.  In terms of Tswana culture, if a woman divorces, she quits the ward of her 

husband.  How come that  while  Ivy divorces  Michael,  she should be given a 

house which belongs to the Masusu family?  Who among the Masusus would visit 

her since she has divorced them?  According to Tswana tradition, if a husband 

chooses to run around with women and stay away from his marital home, the wife 

resolutely remains in her marital home with the children; since in this case it is 

Ivy who divorces, what should obtain?  This Court also considers that it would be 

inappropriate for the house to be sold for that would be tantamount to selling the 

children’s estate and disrupting the ward of Michael’s clan, as the house could be 

bought by anyone who did not belong to the Masusu clan.  I concur entirely with 

the judgment passed by headman E. N. Bogatsu; it is strong as it conforms with 

Tswana culture  and tradition.   I  revoke judgments  which  were  passed  by the 

Senior Chief’s Representative and the Deputy Chief, because they are erroneous.

“Michael’s appeal is upheld; judgments of the two Mochudi appellate courts are 

set aside.   
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 “ORDER
“Judgment  which  was passed  by headman  E.  N.  Bogatsu  is  perfectly  right,  I 
dismiss judgment which was passed by the two senior courts.  Michael’s appeal 
succeeds; I confirm it.” [Civil Appeal Case No. 335/05, 19/12/05]

10.  I  find  fault  in  various  aspects  of  the  CCA’s  reasoning  and 

consequently,  its  final  decision.  First,  the  CCA  received  fresh 

evidence, and not only that, it received fresh evidence from only one 

party.    One  such  piece  of  evidence  is  the  allegation  by  the 

Respondent that the Appellant had a boyfriend and that this was the 

reason  for  the  divorce.   The  court  erred  in  considering  the  new 

evidence in the manner that it  did and also erred in accepting it as 

true.  For even if the court was entitled to consider this new allegation, 

the court should not have accepted it.  The claim is clearly not true. 

At  no  point  in  the  trial  did  the  Respondent  ever  suggest  that  the 

Appellant had a boyfriend.  The Respondent specifically denied that 

there was any affair.  Further, the Respondent admitted at trial that he 

knew that his wife was divorcing him because of his insults and bad 

behavior.  Thus  even  assuming  that  an  affair  on  the  part  of  the 

Appellant was a relevant consideration in deciding the division of the 

parties’ property, the court misdirected itself in the way in which it 
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received fresh evidence as well in the conclusions it reached on that 

new evidence. The only obvious decision to reach on the Respondent 

new assertions was that it was an afterthought and the CCA should 

have so found. 

11. Second, the CCA takes the view that the Appellant must lose any 

share  of  the  homestead  because  “Even  if  a  couple  has  built  its 

homestead  outside  the  ward  of  the  man’s  clan,  to  all  intents  and 

purposes, that homestead is an integral part of the man’s ward”. The 

Court then goes on to say that “…for the simple reason that if Ivy did 

not  love  Michael,  there  is  no  way  she  could  she  could  enjoy  the 

comfort of his property”. The reasoning is that the Appellant was at 

fault for initiating divorce because “According to Tswana tradition, if 

a husband chooses to run around with women and stay away from his 

marital home, the wife resolutely remains in her marital home with the 

children.” The Court’s view is thus that the Appellant was at fault for 

failing to remain resolutely in her marital home and thus must lose 

any right to a portion of the marital home. The Court though fails to 

say what would obtain if the wife fails to resolutely remain in home in 

which the husband does not “ chose to run around with women” but 
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rather neglects to support his family, is abusive to his wife and her 

parents and generally treats his wife badly. Perhaps the rule requiring 

a wife to resolutely remain at home applies in such a case as well. 

12. Whatever the content of Tswana law on the point, there is, in this 

country  a  supreme  law,  namely  the  Constitution,  and  it  grants  all 

persons both equality before the law and equal protection of the law. 

The  suggestion  that  a  woman  can  be  punished  by  being  denied  a 

portion of the matrimonial property just because she failed to tolerate 

her husband’s intolerable behaviour is totally unacceptable. 

13. Third, the CCA took the view that the house in question ‘belongs to 

the  Masusu  family’.  The  Court  reaches  this  conclusion  from  the 

premise that no matter where a married couple sets up their home, that 

home is an ‘integral part of the man’s home.’ The problem with this 

reasoning is that in terms of the law regulating title to land, including 

land in ‘tribal territories’ title is granted to named individuals, with the 

right to convert into other types of rights, dispose of, encumber etc. 

To suggest that the property in question in any way belongs to the 

Masusu  family  is  to  not  only  to  completely  fail  to  appreciate  the 

applicable law it is also to make factual conclusions without sufficient 
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evidence. The Court seems to accept that the property could be sold, 

but  rejects  that  proposal  [put  forward  by  the  Appellant]  on  the 

reasoning that it would be ‘tantamount to selling the children’s estate 

and disrupting the ward of Michael’s clan’. This reasoning is flawed 

because nothing stops the Respondent from selling the property if he 

is granted the property. In any event, the parties were in agreement 

when they came before this court that the property is in a new part of 

the village and not  in the Respondent’s ward at all.  I  take judicial 

notice of the fact that as villages expand and people cannot find space 

or do not wish to utilize space, in their traditional wards, they instead 

set up homes in plots of land allocated to them by Land Boards. This 

appears to have been the situation in this case.

14.  Fourth, the CCA holds the view that, “Even if Ivy were to own the 

homestead, that would be dangerous to her for, as a woman, she was 

going to lure another man into that homestead.  That would certainly 

prompt Michael to intervene regardless of whatever consequences.” I 

find it unacceptable for Court to condone or appear, at the very least, 

to understand and accept possible violence that could be perpetrated 

by an ex-husband, whose fault it was that the marriage ended, on an 
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ex-wife because she has ‘lured’ a man into her home. To base a denial 

of  a  portion of  the marital  home to  a  woman because  it  might  be 

dangerous for her because the other party might not accept another 

man in that home in future does not seem fair, reasonable or just, what 

ever the law applicable to the situation.

15.Fifth,  the  CCA  seems  to  have  totally  ignored  the  interests  of  the 

children.  The  Appellant’s  position  was  that  she  was  raising  the 

children on her own and that she needed the house to raise them in. 

While appearing to consider the interests of the parties’ children when 

it  rejected  the Appellant’s  proposal  that  the home be sold and the 

parties  share  the  proceeds,  saying  instead,  when  not  even  the 

Respondent  had  raised  the  issue,  that  a  sale  would  be  selling  the 

children’s  inheritance,  the  Court  seems  to  have  found  it  totally 

acceptable to grant the home to the Respondent without considering 

what would happen to the children. The Respondent admitted at trial 

that he has not participated in supporting the children and the CCA 

could have considered ways in which the home could be employed as 

contribution to the support of the children.
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16. Quite apart from the support issue, it is important that the children in 

this  situation  of  a  family  falling  apart  should  have  stability  and a 

feeling of confidence as to where they will live.  The CCA does not 

seem to have considered the pros and cons of removing a mother and 

her  children from the only home that  these children know as their 

home,  to  give  the  property  to  a  father  who  does  not  support  the 

children.  Such  a  situation  would  not  only  unfairly  increase  the 

existing financial burden on the sole supporter of the children, namely 

the  mother,  but  it  can  not  possibly  be  in  the  best  interests  of  the 

children.  It  is  noteworthy that  the trial  court  granted the Appellant 

custody of the children and the house to the Respondent, but did not 

consider  and  decide  how  the  children  would  be  supported.  The 

assumption  seems to  have been that  the mother  would continue to 

support them as she had done before. 

17.  I find that notions and principles that are not part of our law as it 

stands today have informed the approach that  the CCA adopted in 

deciding this case. These notions may well be part of Customary law, 

as it has been found by the CCA, but all laws must tested against the 

Constitution and if found wanting, they must be struck down.
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18.The notion that the immovable marital property, especially in a case 

where there is evidence that the wife contributed to its amassing, as in 

the present case, is the property of the man affronts our notions of 

justice  and fairness  and is  certainly  incompatible  with  the right  to 

equal protection of, and before, the law. The reasoning of the Court 

relegates the wife to some kind worker without rights to that which 

she has worked for. 

19.The notion that the wife of a man ‘who runs around with women and 

stays away from the marital home’ must be refused an interest in the 

marital home because she has failed to tolerate the behavior, whatever 

that notion’s origins, can not, stand scrutiny once tested against the 

country’s Constitution. 

20.The principle, if such a principle exists or existed under Customary 

law, that a marital home belongs to the family of the man can not, in 

the  day  and  age,  have  universal  application.  Justice  and  fairness 
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demand that  in the absence of an agreement  to the contrary, equal 

contribution result in equal benefit. 

21.The notion, that it would be reasonable for an ex-husband to intervene 

violently in a case where an ex-wife brings a man to a former marital 

home is a shocking proposition and if such a notion is or was a part of 

Customary Law, it is an affront to common sense, justice and fairness. 

It has no place in our law.

22. The notion that a right due to a litigant could be denied that litigant 

because to grant her such an right would be dangerous to her has to be 

an error of reasoning. Therefore to deny the Appellant the house on 

the reasoning that to grant it to her would be dangerous to her is an 

error in reasoning.  While the CCA seems condoned and/or accept the 

danger as reasonable, it  is my view that the CCA’s role,  ought be, 

quite to the contrary, the protection of those who are threatened by 

violence in their enjoyment of their rights. 

23.What is particularly striking about the CCA decision is that a case that 

started at the trial with the Respondent being the party at fault has 
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ended  up,  without  any  hearing  of  evidence  being  decided  on  the 

supposed  fault  of  the  Appellant.  How  the  abusive,  neglectful, 

disrespectful Respondent ended up being the wronged party entitled to 

a disproportionate portion of the joint estate boggles the mind. 

24. As  an  overall  observation,  it  is  my  view  that  the  CCA  failed  to 

appreciate two guiding principles  that  must  guide all  courts in this 

country when dealing with men/women issues and children. On the 

first issue, the Court of Appeal, in the case of the Attorney General v 

Dow, 1992, BLR 119 pronounced on the issue of the constitutionality 

of denial of rights to women, solely on the basis of their sex. Thus the 

language of the CCA, its reasoning and its conclusion, all of which are 

informed by a view that married women are entitled to lesser rights 

and privileges, as compared to their husbands, as well being obligated 

to shoulder greater child-support responsibilities, as compared to their 

husbands,  does  not  accord  with  the  central  reasoning  in  the  Dow 

decision.  On  the  issue  of  children,  the  principle  has  long  been 

established  that  in  all  decisions  affecting  children,  the  primary 

consideration must their best interest. 
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25.It  is  my  view  that  having  divided  the  parties  movables  and  then 

awarded custody of the children to the Appellant, the trial court, in 

dealing with the immovable property, had three main options, all of 

which had to be informed by an attempt to treat the parties as fairly, 

equally and justly  as  possible,  as well  as  bearing in mind the best 

interest of the children whose family had been torn apart:

a. The first option was to grant the house to one of the parties and 

order  that  party  to  pay the  other  party  half  the  value of  the 

property. In that case, an award for monthly child maintenance 

had to be made against the Respondent. 

b. The second option was to grant the house to the Appellant and, 

in view of the Respondent’s history of failure to support the 

children,  to  order  that  his  half  share  in  the  house  would 

represent a down payment of child support for a defined period. 

c. The third option was to order that the house be sold and the 

proceeds  be  shared  between  the  parties.  In  that  case  the 

Respondent’s  share  might  have  been  ordered  to  represent  a 

down payment of child maintenance or if the court were of the 

view  that  the  Respondent  would  change  his  behaviour  and 
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actually  pay  child  support  in  future,  then  a  monthly 

maintenance award would be ordered. 

26. The order I make is influenced by the following:

a. An award of the property to either party can only continue the 

acrimony between them and such continued acrimony cannot 

be in the best interest of the children.

b. At the last hearing of this case the Respondent indicated that he 

was  working  and  expressed  his  preparedness  to  pay 

maintenance  and  [has  been  complying?  But  has  failed  to 

comply?]

27. For the above reasons the Order of this Court is that:

a. The decision of the Customary Court of Appeal granting the 

parties’ marital home to Michael Masusu is set aside.

b. The parties have a right to share the marital home equally.

c. The parties have an equal obligation, subject to their respective 

means, to support the children until each is self-supporting or 

21 years old, which ever is the later and 
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i. The  Respondent’s  monthly  obligation  is  presently 

determined at P215.00 per child.

ii. The Respondent is to pay child support by depositing the 

sum of P430.00 per month on or before the last day of 

every month in Appellant bank account held at Barclays 

Bank Mochudi Branch, Account No. 06 – 6045106 and 

to send the deposit slip proving as prove thereof to Ivy 

Masusu,  P. O. Box 2, Artersia.

d. Ivy Masusu is to cause the marital home to be sold and to this 

end she is to:

i. Serve  the  relevant  Land  Board  and  the  Malolwane 

Customary Court with copies of this Order.

ii. Negotiate all aspects of the sale and to inform Michael 

Masusu of progress at all stages. Such information to be 

by delivering written progress reports to the Malolwane 

Customary Court on or before the last day of each month 

whereupon Malolwane Customary Court shall date stamp 

the report before collecting by Michael Masusu.
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1. The progress report shall state whether a buyer has 

been found, the buyer’s name, the purchase price 

and the agreed method and modes of payments.

iii. All  sharing  of  proceeds  to  be  done  at  the  Malolwane 

Customary Court in the presence of witnesses.

DELIVERED IN OPEN COURT AT LOBATSE THIS 6TH DAY OF 
JULY 2007

…………………………………….
U. DOW
[JUDGE]
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