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Khilaraj Regmi J: The facts of the present writ petition submitted for hearing as per the
rules and the order issued in the case are briefly as follows:

Arguing that as they, too, have got the rights available to every citizen to seek the annulment
of any law inconsistent with the Constitution of the Kingdom of Nepal, 1990 as per Article
88(1) of the Constitution, and claiming to have been established with the objective of the
protection of the legal rights and interests of women, women empowerment and the progress
and development of women and representing the Women, Law and Development Forum
which is actively working in that area, the petitioners seem to have entered the Court with
the present petition. Clause (1) of Section 1 of the chapter on Husband and Wife in the
New National Code (Naya Muluki Ain, 2020) provides that “if it is certified by a Medical
Board recognized by His Majesty’s Government that no child was born within ten years of
the marriage due to infertility of the wife, the husband may seek dissolution of conjugal
relation.” It is a discriminatory legal provision against women because the State made law
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has not even presumed that a child may not be born even due to a male person. This
provision is inconsistent with Article 11(1),(2) and (3) of the Constitution of the Kingdom of
Nepal, 1990. Likewise, that legal provision runs contrary to Arlticles 1, 2 and 7 of the
Universal Declaration of Human Rights, 1948, Articles 1,2,3,5 and 23 of the International
Covenant on Civil and Political Rights,1966, Articles 1,2,3,4 and 16 of the Convention on
Elimination of All Forms of Discrimination against Women, 1979, Recommendation no. 21
of the Committee on the Elimination of Discrimination against Women and the commitment
made by Nepal to abolish by the year 2005, all discriminatory legal provisions against Women
at Beijing -5 Convention of the General Assembly of UNO empowered to monitor the
Beijing work plan. The aforesaid legal provision also contravenes the principle and value
recognized by the apex court in Reena Bajracharya & Others vs. His Majesty’s
Government & Others, Advocate Sapana Pradhan Malla vs. Ministry of Law, Justice
and Parliamentary Management and Others, Advocate Meera Dhungana vs. Ministry
of Law, Justice and Parliamentary Management & Others etc. Therefore, the writ
petitioners have prayed for the issuance of an appropriate order for making necessary legal
provisions based on the principle of equality after declaring clause (1) of Section 1 of the
chapter On Husband and Wife in the National Code, 2020 B.S. as void because the
impugned clause is inconsistent with the fundamental rights to equality granted by the
Constitution, the right to equality available to women under an international norm and
international law, the right against gender discrimination and the conjugal right of women.

After the preliminary hearing of the petition a Single Bench of the apex Court issued an
order directing the respondents to submit a written reply within 15 days and scheduling the
case for further hearing. In the written reply submitted by the office of the Prime Minister
and the Council of the Ministers, praying for the rejection of the writ petition, it has been
contended that the petitioners have failed to clearly point out which type of right of the
petitioners have been infringed by which act of the respondents and that they have framed
the respondents as defendants without any ground or reason. As what type of law needs to
be made or amended falls within the jurisdiction of the Legislature, there was no legal basis
to frame that office as a respondent in connection with as issue relating to the law made by
the Legislature. The Ministry of Women, Children and Social Welfare has also, besides
advancing the above-mentioned pleas, argued in its written reply that His Majesty’s
Government has been, after the ratification of the International Conventions to which Nepal
is a party, undertaking the liability regarding making amendments to the laws which seem to
be discriminatory in accordance with the spirit of the treaties and Conventions. Although
Section 1 of the chapter On Husband and Wife has made the relation between a husband
and a wife as indissoluble, in the event of some unavoidable reasons clause (1) and clause
(2)have made provisions for the conditions in which a husband or a wife may seek dissolution
of the relation with the spouse. The respondents have  further pleaded that as the above
mentioned legal provision created a condition for the husband to wait for ten years in the
event of the infertility of his wife whereas in the case of the wife she is not required to wait
for that period for seeking dissolution of the relation, the impugned legal provision has made
a positive discrimination in the case of women. Hence, the writ petition deserved to be
rejected.
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The Ministry of Law, Justice and Parliamentary Management, in its written reply, submitted
that the provisions mentioned in Section 1 of the chapter On Husband and Wife should
not be viewed separately but in totality. It appears from that provision that a husband can
seek dissolution of relation with his wife in case, besides other reasons, it is certified by a
Medical Board recognized by His Majesty’s Government that the wife had failed to give
birth to a child within ten years of their marriage due to her infertility and, similarly, a wife
can also seek dissolution of the relation with her husband in case, besides other reasons, the
husband was impotent. Thus, since the law has granted a right to both the husband and the
wife to seek dissolution of their conjugal relation in specified conditions, it cannot be assumed
that there exists inequality only on the ground that the provisions for dissolution of conjugal
relation between a husband and a wife are literally not similar. Guided by the objective of
eradicating inequality between men and women, separate provisions for allowing both a
husband and a wife to seek dissolution of relation were made amending Section 1 of the
chapter On Husband and Wife in course of making 11 the Amendment to the National
Code. That provision was in consonance with the Constitution, the international values, the
international law, various international covenants made for the protection of the women’s
rights and the concept of gender equality. It was, therefore, urged that the writ petition
should be rejected.

Pleading for the rejection of the writ petition, the respondent Law Reform Commission
contended that as it was not mentioned in the petition as to why it had been made a respondent
and as there was already a legal provision in Section 1 Clause (2) of the chapter On
Husband and Wife that “a wife can seek dissolution of the relation with her husband if he
becomes impotent,” and as the term “impotent” also suggests the absence of producing a
child, the contention of the writ petitioners was meaningless.

A study of the writ petition, the written replies submitted by the respondents, the law relating
to the present dispute, precedents and recognized values, the constitutional provision and
also the previsions of the international treaties and Conventions suggest that the following
issues need to be resolved in the present dispute:
(1)  Whether or not impotency and childlessness are synonymous terms or whether they

are  terms with different meanings?
(2) Whether or not the impugned provision of the law, applied to men and    women and

made on the assumption by the State that impotency and childlessness were synonymous
words, was inconsistent with the Constitution of the Kingdom of Nepal, 1990 and the
international covenants to which Nepal is a party?

(3) Whether or not the order as prayed for by the petitioners ought to be issued?
In the present dispute Advocates Meera Dhungana and Bishnu Gurung pleaded that
‘infertility’ and ‘impotency’ were the words having different meanings. The capacity to
produce children (fertility) can be found both in men and women, and it can be present in
both of them. However, assuming that fertility remains only in the women the provision if a
child is not born for ten years due to the husband has been excluded from the chapter On
Husband and Wife in the National Code. It has clearly discriminated against the women.
Impotency is sexual inactivity or incompetence to make sexual relation whereas in the state
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of childlessness or infertility there may be the presence of sexual activity but it may not
result in giving birth to a child. Even from the medical viewpoint fertility or infertility is a
quality which can be found more in the male than in the female. The impugned provision
may impose restrictions on the husbands and wives who seek to promote their professional
development in the modern times without producing any children for long. Hence, the legal
provision contained in Section 1, Clause (1) of the chapter On Husband and Wife- “If it
is certified by a Medical Board recognized by His Majesty’s Government that no child was
born within ten years due to infertility of the wife” – was inconsistent with Art. 11 of the
Constitution of the Kingdom of Nepal, 1990, Articles 1,2,3,5 and 23 of the International
Covenant on Civil and Political Rights, and Articles 1,2,3,4 and 16 of the International
Covenant on Eradication of All Forms of Discrimination Against Women,1979, to which
Nepal is party and also the principles established by the apex court in the disputes relating
to gender discrimination. Therefore, the petitioners  pleaded for declaring the impugned
provision ‘ultra vires’ of Art  88 (1) of the Constitution  and issuing an appropriate order
directing the respondents to make necessary legal provisions based on the principle of
equality.

Appearing on behalf of the respondents, learned Deputy Attorney General Narendra Prasad
Pathak pleaded that the government was endeavoring to eradicate gender discriminations.
While deciding whether or not any legal provision is invalid the constitutional norms, spirit
and all the provisions of the law need to be viewed in their totality. The impugned provision
relating to the context of dissolution of relation between a husband and a wife must be
viewed in the light of comparison to the previous provision in this regard. The previous legal
provision did not talk about failure of the birth of a child due to the husband or the wife.
Both the husband and the wife were entitled to seek dissolution of relation only on the
ground of the failure to produce a child within ten years. But at present that legal provision
has been amended to provide that a husband may seek dissolution of relation if it is
recommended by a Medical Board that a child could not be born due to the wife. It does not
seem to create any substantive difference in regard to the principle of equality. If the
husband becomes impotent, the wife is entitled to seek dissolution of conjugal relation at
any time. The term ‘impotency’ also embraces lack of competence to produce a child
(infertility). The court has to take into consideration various things while declaring any
provision of law as ‘ultra vires.’  There can be a solid ground to decline any provision of
the law as ‘ultra vires’ only if it appears to be ‘prima facie’ in clear contravention of
Article 11 of the Constitution. But since the impugned provision is not clearly inconsistent
with the right to equality, it was submitted that the petition be rejected.
As the apex Court has to resolve several issues and it was not possible to decide those
issues at once, the case was scheduled for today for delivering the judgment.

Let us, first consider the first issue. This issue is related to the question whether ‘impotency’
and the ‘incompetence’ to produce a child or ‘infertility’ are synonymous in meaning or
have different meanings. In common parlance impotency means something which cannot
assert its sexual identity or which indicates sexual inactivity. On the other hand ‘childlessness’
or ‘infertility’ indicates a state where one does not have the competence to produce a child
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even though one’s sexual identity is clear. From the Nepali Dictionaries in “the Nepali
Brihat Sabdkosh” the word ‘childless’ has not been give a separate meaning  and has been
equated with the word barren which gives similar meaning such as failure to produce a
child, failure to be present, not capable of having young ones etc. On the other hand the
word ‘impotent’ has been used to describe a creature  who cannot be identified either as a
man or a woman, someone who does not have either the reproductive organ or whose
sexual organ is not active at all. In “the Nepali Sabdsagar” of Basant Kumar Sharma
Nepal the word ‘impotent’ has been used to mean a creature who can not be identified
either as a man or as a woman, neither male or female, eunuch, one who does not have the
reproductive organ or even though one has got the reproductive organ it is passive. On the
other hand that dictionary notes the world barren male to mean not able to produce any
crops, lacking the reproductive quality, not having the reproductive capacity, childless etc.
Whereas the word barren female has been used to mean someone who cannot give birth to
a child or cannot conceive, someone who is unproductive etc. In “the Nepali Sabdkosh” of
Bal Chandra Sharma the word ‘impotent’ means a creature who can be hardly identified as
male or female, neither male nor female, eunuch, someone without the reproductive organ
or having inactive reproductive organ whereas the word “childless” means a person who
does not have a son or a daughter, without any children.

In “ the Kanooni Sabdkosh” of Tope Bahadur Singh the word ‘impotent’s has been used to
mean a person lacking the reproductive organ or having an inactive reproductive organ,
someone who is not competent to make sexual relation whereas both the words, childless
and infertility are missing in that dictionary. In “ the Nepali Kanooni Sabdkosh “ of Shanker
Kumar Shrestha the word childless has been described to mean childless, someone without
a son or a daughter whereas the word ‘impotent’ has been described to mean having no
productive organ or having an inactive productive organ. In the English language childlessness
or being barren has been described as infertility whereas the incompetence to make sexual
relation has been described as impotency. The Oxford Advanced Learner’s Dictionary has
described the word impotent to mean wholly lacking in sexual power and the word infertility
to mean not fertile or barren. In Black’s Law Dictionary there is no mention of the word
infertility but the word impotence has been used to mean the inability to have sexual
intercourse, particularly used for the male. In L.M. Harrison’s Medical Dictionary impotence
has been described as the inability in a man to have sexual intercourse; it may be erectile,
in which the penis does not become firm enough to enter the vagina, or ejaculatory of
semen, either kind of impotence may be due to physical disease, such as diabetes, or a
psychological or emotional problem. And the word infertility has been described as inability
in a woman to conceive or in a man to induce conception. Female infertility may be due to
the failure to ovulate or due to obstruction of the fallopian tubes or due to disease of the
lining of the uterus. Male infertility may be due to spermatozoa in the ejaculation being
defective either in motility or in numbers or due to a total absence of sperm.

The meanings given by the Dictionaries of various sectors make it clear that
impotency and infertility are not similar words but separate words which indicate
separate conditions and give separate meanings. The law has not clearly defined
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the words impotency and infertility. In such a situation the Dictionaries prepared
by scholars of the concerned field in their capacity as specialists and published by
various publications and the meanings of different words mentioned therein may
prove helpful in course of interpretation of the Constitution and the law by the
Court. Therefore, this Court may seek their help by using them. This is also a matter falling
under the jurisprudential norms. As the description made in different Dictionaries mentioned
above clearly shows that impotency and infertility are not synonymous but separate in
meaning, no further analysis is required in this regard.

Now let us address the second issue. This issue relates to whether or not it will be
constitutional if the State makes and implements a law based on the assumption that both
the words ‘impotency’ and ‘infertility’ are of similar nature. Generally, the State makes and
implements laws in order to regulate and control the conduct of citizens. It is also a universally
accepted principle. The State is required to make laws not in an arbitrary way on the
strength of the power or competence to make law but in consistence with the limits, values
and principles prescribed by the Constitution. It is also not that all things are defined and
embraced by the laws made by the State due to the dynamism of time, unprecedented
developments in the field of technical knowledge etc. However, nothing can be imposed on
the citizens in the form of law which is contrary to general knowledge or conscience. In the
present context it is a matter of common knowledge and understanding that both
the words impotency and infertility seem to be different in their construction itself
and they cannot be given similar meaning. But it has been mentioned in the written
replies that these two words are one and the same and the word infertility is also implied in
the word impotency. Even the learned Deputy Attorney General has also emphasized on
the same thing in course of his submission. Whereas the previous provision in the chapter
On Husband and Wife had opened the way for both the husband and wife to seek
dissolution of conjugal relation if no child was born within ten years of the marriage, the
Eleventh Amendment provided the ground for the husband to seek dissolution of
relation if it was certified that no child was born due to the wife. But the same
ground was not available for the wife. This clearly shows that separate treatment
has been meted out to husband and wife in connection with the same issue.

Thus, when it appears from common knowledge and reasoning that infertility and impotency
are separate conditions, there seems to be no legal and reasonable ground to define that
both the words are of the same nature and they have got the same meaning.

In fact, what needs to be taken into consideration is the issue whether or not the impugned
provision contained in Section 1, Clause (1) of the chapter On Husband and Wife in the
National Code. “If it is certified by a Medical Board recognized by His Majesty’s Government
that no child was born within ten years of the marriage due to infertility of the wife, the
husband can seek dissolution of the conjugal relation” is inconsistent with the Constitution
of the Kingdom of Nepal,1990 and the International Covenants to which Nepal is also a
party. It has been provided in Article 11 of the Constitution of the Kingdom of Nepal,1990
that all citizens shall be equal before the law; no one shall be deprived of the equal protection
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of the laws; the State shall not discriminate in the application of the general law against any
citizen on the grounds of religion, colour, sex, caste, tribe, race, ideological belief  or any one
of these. In addition, it has also provided for making advancement of the interests of women,
children, the aged or those who are physically or mentally incapacitated or those who
belong to a class which is economically, socially or educationally backward. The petitioners
have claimed that the provision contained in Section 1, Clause (1) of the chapter On
Husband and Wife discriminated between husband and wife on the ground of sex as the
husband could seek divorce if no child was born within ten years of the marriage on account
of the wife but there was no mention of the same ground in the law enabling the wife to
seek divorce from her husband if no child was born within ten years of the marriage on
account of the husband. A cursory glance shows that there seems to be no similar provision
in the interest of the women. Such separate treatments meted out in regard to the same
issue can not be approved also by the modern principle of equality. In fact, the constitution
has even accepted the principle of positive discrimination in order to provide special
protection to women by law for their protection and advancement. As it is the duty of
the State to provide special protection to women for the sake of women empowerment
and advancement, instead of providing them special protection, it is certainly not
consistent with the above –mentioned constitutional provisions and the principle of
equality to make and implement laws on the assumption that the capacity to produce
children remains only in women and not in men whereas the capacity to produce
children may be present both in a husband and a wife. The impugned provision has
clearly displayed discriminatory treatment between a husband and a wife.

In the same way, the impugned provision needs to be examined in the context of the
mechanism of the international covenants and Conventions to which Nepal is a party and
which are applicable in Nepal as Nepal law as per Section 9(1)of the Treaty Act, 2047 (
1990 A.D). That point has been forcefully raised also by the petitioners in their writ petition
and in course of the arguments presented by them. Especially, some of the provisions of the
International Convention on Civil and Political Rights, 1966 (ICCPR) and the Convention
on the Elimination of All forms of Discrimination against Women, 1979 are relevant in the
present context. For example, Article 2 (1)  of ICCPR has provided that “Each State party
to the present Covenant undertakes to respect and to ensure all individuals within its territory
and subject to its jurisdiction the rights recognized in the present Covenant, without
discrimination of any kind, regarding race, colour, sex, language, religion, political or other
opinion, rational or social origin, property, birth or other status”. Likewise, Article 3 of
ICCPR says that “The State parties to the present Covenant undertake to ensure the equal
right of men and women to the enjoyment of all civil and political rights set forth in the
present Covenant “. Similarly, Article 5 (1) of ICCPR has mentioned that “Nothing in the
present Covenant may be interpreted as implying for any State, group of person any right to
engage in any activity or perform any act aimed at the destruction of any of the rights and
freedoms recognized herein or at their limitation to a greater extent than is provided for in
the present Covenant.” Furthermore, Article 23(4) has provided that “ State parties to the
present Covenant shall take appropriate steps to ensure equality of rights and responsibilities
of spouses as to marriage, during marriage and at its dissolution.
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All the above mentioned provisions are such provisions which have imposed liability upon
the State to implement them equally among all citizens. The State cannot make legal
provisions contrary to those provisions or cannot evade its liability by failing to make those
provisions. In the present context too, emphasis has been placed on ensuring the equality of
the application of law in the case of both the husband and the wife.

Likewise, Articles 1, 2, 3 and16 (1) (C) of the Convention on the Elimination of All Forms
of Discrimination Against Women, 1979 (CEDAW) seem to be related to the issue of the
present dispute. Article 1 of CEDAW, defining the term “discrimination,” says, “The term
discrimination against woman shall mean any distinction, exclusion or restriction made on
the basis of sex which has the effect or purpose of impairing or nullifying the recognition,
enjoyment or exercise by women, irrespective of their marital status, on a basis of equality
of men and women, of human rights and fundamental freedoms in the political, economic,
social, cultural, civil or any other field.” In Article 2 of CEDAW, the State parties have
condemned all forms of discrimination against women: “State parties condemn discrimination
against women in all its forms, agree to pursue by all appropriate means and without delay
a policy of eliminating discrimination against women and to this end, undertake: to take all
appropriate measures, including legislation, to modify or abolish existing laws, regulations,
customs and practices which constitute discrimination against women. Likewise, Article 3
of CEDAW  states that “State parties shall take in all fields, in particular, in the political,
social economic and cultural fields, all appropriate measures , including legislation, to ensure
the full development and advancement of women for the purpose of guaranteeing them the
exercise and enjoyment of human rights and fundamental freedoms on a basis of equality
with men”. Similarly, Article 16 of CEDAW provides that “State parties shall take all
appropriate measures to eliminate discrimination against women in all matters relating to
marriage and family relation and in particular shall ensure, on a basis of equality of men and
women, … the same rights and responsibilities during marriage and its dissolution”.

The above mentioned provisions have been made with a view to ensuring the enjoyment of
rights and freedoms by women at par with men and requiring the State to guarantee such
an enjoyment. Nepal has also become a party to the above mentioned Covenants and
Conventions without any reservation. After becoming a party to the Covenants and
Conventions it becomes a duty as well as a liability of the State to get the provisions of
those treaties implemented in the country. Because the judiciary as an organ empowered to
enforce the judicial power for the State, it is its duty to implement and cause to be
implemented the provisions of the treaties to which the State is a party. The judiciary can
not shirk this responsibility. The provisions enshrined in the treaties including the above-
mentioned Covenants and Conventions to which Nepal is a party, are not simply cosmetic
things meant for presenting or displaying Nepal before the international community as a
civilized and democratic country. What is essential to make the country affluent from the
viewpoint of human rights and freedom by implementing those provisions in accordance
with their meaning and spirit. Because the subject of building a human rights culture by
adjusting such international instruments relating to human rights has also been included in
the policy of the 10th plan and its Strategic Policy implemented by the State, the national
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commitment and attachment to this issue is amply reflected. However, the trend of seeking
judicial intervention signaling out such discriminatory provisions is gradually on increase
rather on decrease. Therefore, it is highly essential on the part of the concerned bodies to
focus their attention on decreasing such a trend in the coming days.

The impugned provisions challenged by the petitioners enshrined in Section 1 (1) of the
chapter On Husband and Wife does not seem consistent rather it is inconsistent with the
various provisions of the international treaties and Conventions mentioned in the various
preceding paragraphs. They appear to be discriminatory and not equal. As per the provision
made by Section 9(1) of the Nepal Treaty Act, 2047 (1990 A.D), the provisions of the
national laws inconsistent with the provisions of international treaties are not valid to such
extent and, in that case, the provisions of the treaties do prevail.

Now let us consider the third question, This question is directly concerned with the specific
demand of the petitioners. The petitioners have prayed for the issuance of an appropriate
order for making a necessary legal provision based on equality declaring “ultra vires”,  as
per Article 88 (1) of the Constitution, the impugned provisions contained in Section 1(1) of
the chapter On Husband and Wife in the National Code which provides that “If it is
certified by a Medical Board recognized by His Majesty’s Government that no child was
born within ten years of the marriage due to infertility of the wife,” the husband may seek
dissolution of conjugal relation. As analyzed in the various preceding paragraphs, as
the impugned provision seems to be inconsistent with not only the principle of
equality and the right to equality enshrined in Article 11 of the Constitution of the
Kingdom of Nepal, 1990 but also with the relevant provisions contained in Articles
2, 3, 5 and 23(4) of ICCPR and Article, 1, 2, 3 and 16 (1) (C) of CEDAW – which
are effective as equivalent to Nepal law as per Section 9 (1) of the Nepal Treaty
Act, 2047 (1990A.D). From the provision contained in Section 1(1) of the chapter
On Husband and Wife in the National Code, the clause “or if it is certified by a
medical Board recognized by His Majesty’s Government that no child was born
within ten years of the marriage due to infertility of the wife” -is hereby declared
as void effective from the date of today as per Article 88(1) of the Constitution of
the Kingdom of Nepal, 1990. As the above mentioned provision is discriminatory
because it is not applicable to men and women in an equal manner and tends to
grant concession to men if it is deemed necessary, from the social and family
viewpoint to make such a provision, a directive order is hereby also issued to the
respondents including the Office of the Prime Minister and the Council of Ministers
to make appropriate provisions which are equally applicable to husbands and wives
on the basis of equality and which are also not inconsistent with the Constitution
of the Kingdom of Nepal, 1990 and the provisions of the international Covenants.
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It is hereby further directed to forward a copy of this order to the respondents through the
office of the Attorney General for their knowledge, and to deliver the case file as per the
rules.

 s/d
      Khil Raj Regmi

          Justice

We concur with the aforesaid verdict

s/d s/d
 Sharada Shrestha Kedar Prasad Giri

Justice Justice

Done on 17th day of the month of Chaitra, 2062 (2005A.D) .......................


