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Case: Certiorari

Anup Raj Sharma J: The summary of facts and issues of the above mentioned writ
petition filed before this Court under Art 23 and 88(1) of the Constitution of Kingdom
Nepal, 2047 BS (1990 AD) which is found justiciable under Article 162 of the Interim
Constitution of Nepal, 2063 BS (2006 AD) are as follows: -

The writ petitioner states in her writ petition that the Royal Nepalese Army (Pension,
Gratuity and other Facilities) Rules, 2033 BS (1977 AD) has provided in its rule 8 for the
family pension, in rule 9 for the educational allowance, in rule 10 for the period to entitle the
receipt of the family pension and the educational allowance. Provision has been made in
the said rule 10 as “Notwithstanding anything contained in foregoing rules 8 and 9, the
dependent shall be entitled to receive the family pension or educational allowance for such
period till s/he attains the age as prescribed by the said rules or till the date s/he joins the
government service whichever is the earlier, Provided that, in case of a daughter she
shall not be entitled to receive such pension or allowance after her marriage if she
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gets married prior to attaining the age as prescribed by the said rules”. The proviso
made by the said rule 10 is inconsistent with the spirit of the provision of Article 11 of the
Constitution of the Kingdom of Nepal, 2047 BS (1990 AD) and the Human Rights related
international instruments ratified by Nepal that which expresses Nepal’s commitment made
against discrimination. Article 11 of the Constitution of the Kingdom of Nepal, 2047 BS
(1990 AD) has guaranteed for right to equality and has accepted for making positive
discrimination for the better interest of the women and girl-children. The aforesaid provision
made by the proviso of rule 10 of the Royal Nepalese Army (Pension, Gratuity and other
Facilities) Rules, 2033 BS (1977 AD) which discriminates between the son and daughter of
the army personnel depriving the daughters from the right of receiving the education is
inconsistent with the spirit, values, norms and aim of the provision of Article 11 of the
Constitution of the Kingdom of Nepal, 2047 BS (1990 AD) which guarantees the right to
equality to all citizens. Therefore, let the wordings “in case of a daughter she shall not
be entitled to receive such pension or allowance after her marriage if she gets married
prior to attaining the age as prescribed by the said rules” contained in the said proviso
being inconsistent with the provision of Article 11 of the Constitution of the Kingdom of
Nepal, 2047 BS (1990 AD) be declared ultra vires by issuing an appropriate order including
the order of certiorari under Articles 1 and 88(1) of the Constitution of the Kingdom of
Nepal, 2047 BS (1990 AD).

This Court had passed an order directing to issue the show cause notice in the name of the
opposite parties asking them as to what was the matter. The order further had directed to
present the case file before the Bench with the affidavits submitted by the opposite parties
in case the affidavits are submitted within the prescribed time limit or after the expiry of the
time limit prescribed for submission of the affidavits.

The Law Commission in its affidavit submitted before this Court states that the writ petitioner
is unable to mention in the writ petition as to what the reasons were behind for making the
Law Commission as an opposite party in the present case and therefore the writ petition is
liable to be dismissed.

The Parliament Secretariat on behalf of the House of Representatives and the National
Assembly in its affidavit submitted before this Court states that the Legislature is always
aware and cautious to make timely reforms in the Nepal laws by incorporating the cultural
values and norms of Nepalese society and the spirits and principles contained in the Constitution of
the Kingdom of Nepal, 2047 BS (1990 AD) and the Human Rights related international instruments
to which Nepal is a party. However, the rules in question are made by the government in exercise
with the delegated legislative authority and it is irrelevant to make the House of Representatives and
National Assembly as the opposite parties in the present case. Therefore, the writ petition is liable to
be dismissed on the ground that the writ petitioner has made the House of Representatives
and National Assembly the unconcerned institutions as the opposite parties.

The Ministry of Defense in its affidavit submitted before this Court states that the Royal
Nepalese Army Recruitment, Promotion and other Miscellaneous Arrangement (Eighteenth
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Amendment) Rules, 2031 are still in existence and the Ministry is bound to do as per the
law prevailing for the time being, and therefore, the writ petition is liable to be dismissed.
The Office of the Prime Minister and Council of Ministers in its affidavit submitted before
this Court states that rule 10 of the Royal Nepalese Army (Pension, Gratuity and other
Facilities) Rules, 2033 BS (1977 AD) is made in exercise of the power vested by sections
11 and 165 of the Army Act, 2016 BS (1959 AD) and the provisions of the said rules are
seen consistent with the provisions of the prevalent constitution and the Army Act. It is
universally accepted fact that some control may be made and restrictions may be put as
per the specific nature of some profession or occupation or employment in order to undertake
such profession or occupation or employment. Therefore, the writ petition is liable to be
dismissed on the ground that there does not exist any reason to make this office as the
opposite party in the present case.

The Ministry of Law, Justice and Parliamentary Affairs in its affidavit submitted before this
Court states that a daughter after her marriage gets her right to her husband’s property and
therefore the proviso was contained in the said Rule 10 accordingly and therefore it would
be improper to say that the said proviso infringes the fundamental right of a daughter nor
the proviso was put intending to minimize the self-respect of women or her right to education,
rather, the said Rule 10 aims to provide for making necessary arrangement to financially
assist the family of personnel of the Nepalese Army for bringing them up in case such army
personnel is dead or physically impaired in course of fulfilling his/her duty. Therefore, the
pleas taken in the writ petition are illogical and unreasonable and hence the writ petition is
liable to be dismissed.

The Nepalese Army Head Quarter, Bhadrakali in its affidavit submitted before this Court
states that the Nepalese Army Head Quarter, does not have any power to make, amend or
repeal a law and it is illogical to make Nepalese Army Head Quarter as an opposite party
in the present case on the matter relating to a law made by the legislature. Therefore, the
writ petition is liable to be dismissed, let it be dismissed.

The Ministry of Women, Children and Social Welfare in its affidavit submitted before this
Court states that this Ministry was not involved in making or amending the rules questioned
by the writ petitioner and the said act does not fall under the jurisdiction of this Ministry.
The writ petitioner is unable to indicate with evidential fact as to what type of work done by
this Ministry infringed the petitioner’s constitutional and legal right. Since the writ petition is
based on hypothetical logic and has made this Ministry an unconcerned institution in the
matter raised in the petition, therefore the writ petition is liable to be dismissed, let it be
dismissed.

In the present case docketed  before this Bench as per rules, the writ petitioner, the advocate
Ms. Meera Dhungana submitted by stating that the proviso of Rule 10 of the Royal Nepalese
Army (Pension, Gratuity and other Facilities) Rules, 2033 BS (1977 AD) has by reason of
marriage discriminated daughters against son on receiving the family pension  or allowance.
It would have been treated as constitutional had it made positive discrimination in favour of
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the daughter. On the contrary, to say that daughters will not receive family pension and
allowance would not be in consonance with Constitution. Learned Government Deputy-
attorney, Mr. Brajesh Pyakurel representing the opponents including the Office of the Prime
Minister and Council of Ministers of the Government of Nepal submitted before the Bench
by saying that the legal provision relates to any army personnel who dies or sustains bodily
injury that renders permanent disability, in such a case the dependents of the deceased or
disabled army personnel would be entitled to receive family pension or educational allowance
till such dependant attains the age of 18 years or joins the government service whichever is
earlier. After attaining the age of 18 years s/he would cease to receive such allowance. It
should be noted that the law also prohibits marriage prior to attaining the age of 18 years,
and violation of the law by such person would deprive of the allowance and pension.
Therefore, the said proviso apparently discourages daughters to marry prior to attaining the
age of 18 years. Therefore, the writ petition is liable to be dismissed and let it be dismissed.
After perusal of the case file and hearing the arguments of the learned counsels representing
both the sides of the case, the Bench deems that the following two issues need to be
resolved:

1.   As to whether or not the proviso of rule 10 of the Royal Nepalese Army (Pension,
Gratuity and other Facilities) Rules, 2033 BS (1977 AD) is inconsistent  to the
provision of Article 11 of the then prevailing  Constitution of the Kingdom of Nepal,
2047 BS (1990 AD).

2.   As to whether or not there exists the situation for the issuance of the order as
sought in the writ petition. As to whether or not such order should be issued.

So far the first question is concerned, the provision contained in Article 11 of the then
prevailing  Constitution of the Kingdom of Nepal, 2047 BS (1990 AD) and the Article 13 of
the present Interim Constitution of Nepal, 2063 BS (2006 AD) relate to the right to equality.
The writ petitioner has sought the declaration of the provision made by the proviso of rule
10 of the Royal Nepal Army (Pension, Gratuity and other Facilities) Rules, 2033 BS (1977
AD) categorizes son and daughter into two group and discriminates the daughter of the
army personnel and deprives the married daughters from the right to receive education and
hence inconsistent with the spirit, values, norms and aim of the relevant provision of the
Constitution that  guarantees the right to equality to all citizens and therefore, the expressions
contained in the said proviso should be declared ultra-vires. Before reaching any conclusion
it is pertinent to discuss the concept of equality and the way that the Constitution has
prescribed for the exercise of this right.

While analyzing the concept of equality, it appears to us that in general terms the
word “equality” means like treatment or a situation of non-discrimination. In the
realm of justice “equality” means the non-discriminatory treatment by the state to
its citizens on the basis of caste, race, sex, religion or ideology. In other words, it
means the enactment of law to be equally applicable to all its citizens, to treat equally and
to make facilities provided by the state equally available to all its citizens.
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As a matter of fact, the concept of equality is not the outcome of present era but a concept
gradually developed in some ways or the other from the very inception of human-civilization.
Equality is a matter of interest and necessity because every human being is born in the
form of human being and also dies in the same state. Therefore, equality has become a
basic concern and a matter of vital necessity to human beings. Though varying in nature
and extent, every human being has a will or interest, sensitivity, a desire to develop personality
and an aim to live freely with honor and dignity.  It is possible to achieve and realize all of
the above only in an atmosphere of equality; accessible only in an environment of non-
discrimination. Therefore, despite diversities, human being is effortful to creating the
atmosphere of equality to the maximum extent possible.

The right to equality is considered as perennial and universal right. Therefore, it is said that
the right to equality is a ubiquitous right and it must be present wherever law makes its
appearance. For this reason, it is found that, almost all countries of the world, have guaranteed
the right to equality in their Constitutions. A perusal of national laws and international treaties
and covenants shows the following two concepts being developed under the equality principle
and constitutional jurisprudence.

Equality before law, and the equal protection of law. The principle of equality before
law is found to be based on the theory of rule of law propounded by the jurist Mr. A. V.
Dicey. Hence, this has been accepted as one rule in the English Common Law System and
is considered as the outcome of the system. This Court has in the case of Babu Ram
Paudel vs. Cabinet Secretariat and Others taken it as a negative concept and observed
that the concept does not provide any specific facility to a specific person and that all are
equal in the eyes of law and equally protected in the general application of law [Nepal Law
Reporter, 2051 (1994 AD) Decision No.  4875, page 143]. The first condition of the right to
equality is the guarantee of the policy of equality in the eye of law and ensuring the same in
practice. In other words, under the concept of the right to equality, discriminations against
any citizen in the application of general laws on grounds such as religion, race, sex, caste,
tribe, origin, language or ideological conviction or any of these are proscribed. Therefore,
this is called a negative concept. Further enlarging the concept of equality before law,
learned jurist A.V. Dicey links it to “equal subjection of all classes to the ordinary law of the
land and administered by the ordinary law courts”. this principle enunciated by Mr. Dicey,
has been endorsed by this Court in the case of Iman Singh Gurung vs. General Military
Court, Royal Nepal Army Headquarters, and Others  has ruled that if one is deprived of
the opportunity to seek and get justice  from ordinary courts of law, and where there is no
reasonable and discernible ground for such deprivation, such act is discriminatory and hence
inconsistent with sub-article (1) of Article 11 of the Constitution(Nepal Law Reporter, 2049
(1992 AD) Decision No.  4597, page 710).

Another aspect of the principle of right to equality is the equal protection of law. As human
beings are unequal due to various factors such as natural, economic, cultural, religious etc
it is not possible to exercise full equality. Therefore, it is conceived that equals should be
treated equally and unequal should be treated unequally; it is considered as the positive
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aspect of the right to equality. Not only unequal treatment of similarly situated person but
equal treatment of those unequally situated is also considered to be against this principle.
Generally the same law should be equally applicable to everyone. However, it cannot be
said that the same law should be applicable to each and everyone throughout the country
without taking cognizance of the prevailing circumstances. This concept of right to equality
is enshrined in Article 11(4) of the Constitution of the Kingdom of Nepal, 2047 and in
proviso to the sub-article (3) of Article 13 of the Interim Constitution of Nepal, 2063 it
embraces positive approach to equality, i.e. principle of equal protection of law and keeps
women, Dalits, indigenous ethnic tribes, Madheshi, or peasants, laborers or those who
belong to a class which is economically, socially or culturally backward and children, the
aged, disabled and those who are physically or mentally incapacitated  in the same bracket
and aims to avail equal opportunity to them. It is possible that the people not covered by the
said proviso may not be entitled to claim or enjoy such opportunity provided under the said
proviso on the basis of the principle of right to equality. This cannot be claimed as
discriminatory treatment as the groups of people given special treatment are considered as
unequal. However, it should not be construed as allowing discriminatory treatment among
persons falling under the same special group.

The enactment of laws that go against equality and practices that violate the right to equality
are based on the assumption that the right to equality is a right against the State that
behaves against equality. All the rights conferred to the people from ancient times to the
present day are couched as the rights against the State which may, in other words, be
recognized as the directives to the State. Although some rights seem to be against the
individuals, as they [i.e. individuals] are protected by the State, these rights are also framed
under the same principle. In the constitutional law the right to equality is considered to be
concerned with the State Party. The Constitution adopts the principle that no discrimination
is made between the citizens by the State or in the activities of the institutions established
by the State. As a matter of fact, this right is a powerful weapon given to the people against
the government arbitrariness. Since the constitutional declaration is being made by the
State, the right to equality is not deemed as issued against the individuals.

Equality is not an absolute but a relative concept. Its relativity is concerned with the capacity,
status, condition etc of the targeted class of people. People having similar capacity, status
and condition fall under the same class. It has been discussed earlier hereinabove in the
context of principle of equal protection that state should not discriminate in the treatment,
offering facilities and opportunities to be provided to its citizens. Equal treatment should be
made between the equals and unequal treatment may be made between unequals. In this
sense, law can be enacted and applied classifying the people into different classes in a just,
lawful and objective manner and be equally applicable amongst the people of similar classes
while distinguishing dissimilar classes of the people and treat them differently.  Several
legal enactments generally try to bring a group together and treat those left out differently.
Making reasonable classification for the purpose of protection of equality is neither easy
nor unlimited. Nevertheless utmost care should be taken to avoid futile and discriminatory
classification.  Further, the legislative power to make reasonable classification should be
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brought under the scope of judicial review. Although there lacks any hard and fast rule
regarding reasonable classification, the same can be justified if contains the following
conditions:-

Intelligible differentia: The class of the people that are to be treated differently must be
distinct from the people of other classes. Such differentiation must be reasonable. It should
never be artificial, vague and arbitrary. Since the purpose of classification is to differentiate
the classes falling under a system, the classification should not be with a nature of herding
but other classes that are going to be differentiated should actually be based on substantial
distinction. In addition such classification should be reasonable from the point of view of
public interest and justfullness. It is possible that classification may bring distinct separation
between the people of one class and the people of another class, but such classification
should be intelligible and judicious (Baburam Regmi and Others vs. Ministry of Law and
Justice and Others, Nepal Law Reporter 2056 BS (1999/2000 AD), Decision No. 6749,
page 504). The classification may be deemed as arbitrarily made in case it is not logically
intelligible and acceptable to  a person of general prudence (Iman Singh Gurung vs.
General Military Court, Royal Nepalese Army Headquarter and Others, Nepal Law
Reporter 2049 BS (1992/1993 AD), volume 7, Decision No. 4597, page 710).

Rational Nexus or objectivity:- The state is not prevented from enacting discriminatory
laws that promote substantive and real equality.  There should be specific objective behind
such enactment.  Mere classification of the targeted community for whom special
arrangements or discriminatory treatment are to be made by law or by the state will not be
sufficient. There should be clear relationship between the targeted class and the objective
of the legislation that is going to make the special arrangement. If appropriate and reasonable
relationship between the targeted class and the objective of the legislation that is going to
make the special arrangement is lacking, such legislation may not be treated as the legislation
to make positive discrimination. Such legislation shall be classified as the law providing
unequal and discriminatory treatment and such law may be declared null and void.  Where
meaningful and just relationship is lacking, the classification may be construed as arbitrary.
Lawful Classification: The objective of the law brought for making discrimination between
the people and the classification itself should be lawful. Even where the classification is
based on intelligible differentia or where the classification has a nexus with the objective of
the law intended to be enacted as mentioned hereinbefore, such law shall not be treated as
just and lawful in case its objective is not intelligible. Illegal activity cannot be given continuity.
The classification thus made by enacting law should compulsorily be consistent with the
principles of law.  In addition, such law should not be intended to restrict some specific
class from enjoying such facilities or imposing unnecessary burden on another class. Also,
it should not be of the nature of imposing legal pressure in course of implementation.

As a matter of fact, it would not be possible to describe the grounds of classification as
objective principles nor describe them as precondition in the Constitution. This depends on
the good faith of the legislature while in the judicial review subjective satisfaction of the
Court would be taken as the main ground. Moreover, it is also a matter to be examined on
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a case-wise basis.  However, while examining, it should not be so rigidly taken that it would
create hindrance to the State in making and implementing useful and appropriate law intended
to solve several problems facing the society.

The other aspect of equality is the positive discrimination. While formal equality
among individuals is one aspect of equality, the other aspect is the substantive equality
amongst different classes. The concept of positive discrimination has evolved as a result of
the idea of group equality. Here, one group is included, distinguished, restrained, excluded,
or given special privileges and thus tried to be leveled up to equal status with another group.
Such an attempt plays pivotal role to eliminate discrimination prevailing within the classes
of people, and by embracing equality it gives an important feedback for attaining the social
justice.  In this sense, it should be looked upon as a legitimate means created within the
Constitution to remove inequality prevailing in the society. The principle of positive
discrimination is not just limited to creating equal opportunity rather it is a meaningful way
for creating substantive equality that ensures equality of result. Besides creating strong
legal provisions on positive discrimination many countries seem to have attached equal
emphasis on effective implementation of such policies.  Not only for the reason of emergent
human values and norms, unless the backward community is brought in par with forward
community by giving the former special facilities, privileges and opportunities, human progress
and development would be meaningless.

The most powerful philosophical strength behind the principle of positive discrimination is
the realization that the backward class could not come to the mainstream of national life
due to the discriminatory policies adopted in the past that deprived them of reasonable
opportunities in economic, social, educational sectors. By way of compensating the
discriminatory treatment meted to them in the past, they should be provided with special
facilities, exemption or opportunities. For this reason, this concept is also known as the
compensatory discrimination or compensatory state action.

Upon perusal of the preamble of the Constitution of the Kingdom of Nepal, 2047, although
it seems prima facie that it has supported formal equality, the expressions used in the first
paragraph such as “ securing social, political and economic justice to the Nepali people long
into the future” suggest that it emphasizes not just the formal equality. In a society with
extreme inequality and diversity the term “justice” aims to secure substantive justice to the
people of backward class by making special arrangements. Thus it should be construed to
have embraced the principle of substantive equality. This principle of substantive justice
has been given place in the Constitution in sub-article (3) of Article 11  and sub-articles (7),
(8), (9) and (10) of Article 26 in Part 4 of the Constitution  under the heading Principles and
Policies of the State in the Constitution.

Now, while considering the  present subject matter, it would be proper to cite the legal
provision made by Rule 10 of the Royal Nepalese Army (Pension, Gratuity and other
Facilities) Rules, 2033 BS (1977 AD) which reads as follows:-
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“10. Duration for family pension and educational allowance:-  Notwithstanding anything
contained in foregoing Rules 8 and 9, the dependent shall be entitled to receive the family
pension or educational allowance for such  period till s/he attains the age as prescribed by
the said rules or till the date s/he joins the government service whichever is the earlier.
Provided that, in case of a daughter she shall not be entitled to receive such pension or
allowance after her marriage if she gets married prior to attaining the age as prescribed by
the said Rules.”

Upon perusal of the said legal provision, it seems to us that with regard to the
family pension to be received by a family member of the deceased or disabled
army man, it keeps unmarried daughter and son in one group and the married
daughter in the other group, whereby the married daughter would be deprived of
the family pensions and benefits following her marriage. Rule 9 of the said Rules
provides that such family allowances would be given for such period until s/he
attains the age of 18 years. From such legal arrangement it seems that in case of
a daughter if she gets married prior to attaining the age of 18 years she would be
deprived of the family pension and educational allowances. The prevalent Nepal law
(no. 2 of the Law on Marriage of the Country Code) has prescribed the marriageable age
for a girl as 20 years in case where guardian’s consent is obtained, otherwise 22 years. By
this legal provision, it is found that the daughter cannot marry at the age as mentioned in the
said Rules. In such circumstances, causing the marriage of the daughter prior to attaining
the age of 18 years, depriving her from family pension and benefits on such ground does
not carry any sense. The government side could not produce any logical basis for depriving
the daughter of the family benefits and discriminating the daughter against the son. The
proviso to Article 11 (3) of the Constitution of the Kingdom of Nepal, 2047 has provided
that special provision may be made by law for the empowerment and development of
women but they cannot be deprived of the facilities nor can be provided less facilities under
any law. In this context discriminating daughter upon marriage (that also against the
prevailing law) against unmarried daughter, and against son, which is permitted
by rule 10 of the Royal Nepalese Army (Pension, Gratuity and other Facilities)
Rules, 2033 BS (1977 AD) does not seem consistent with the provision made by
Article 11 of the then Constitution of the Kingdom of Nepal, 2047.

So far the second question as to whether or not there exists the situation of the issuance of
the order as sought in the writ petition or not and whether or not such order should be
issued is concerned, the proviso to Rule 10 of the Rule 10 of the Royal Nepalese
Army (Pension, Gratuity and other Facilities) Rules, 2033 BS (1977 AD) stating
“Provided that, in case of a daughter she shall not be entitled to receive such
pension or allowance after her marriage if she gets married prior to attaining the
age as prescribed by the said Rules” being found contradictory with the provision
of Article 11 of the Constitution of the Kingdom of Nepal, 2047, is hereby declared
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to be ultra vires with effect from today’s date. Let the copy of the Order be given to the
Office of the Attorney General and the case file be delivered as per Rule.

S/d
Anup Raj Sharma

Justice
I concur with the above opinion.

S/d
   Gauri Dhakal
       Justice

Done on day 14th of the month of Ashad, 2064 B.S.(Jun. 28, 2007)..................


