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JUDGMENT 

PRELIMINARY 

The defendant, who was not represented pleaded not guilty to the followingtwo charges of rape 
on which he was committed for trial before the IntermediateCourt. 

1st Charge 

That you on the 21st day of April, 1994 between 5.30 p.m., and 7.00 p.m.,at the vicinity of 
Kampong Masin, Brunei Darussalam committed rape on MISS X (14years old) and you have 
thereby committed an offence punishable under section376 of the Penal Code. 

2nd Charge 

That you on the 25th of May, 1994 at about 8.00 p.m., in a hut at thevicinity of Kampong Masin, 
Brunei Darussalam committed rape on one MISS X (24years old) and that you have thereby 
committed an offence punishable undersection 376 of the Penal Code. 

The Proper name of the complainant was contained in each charge and suchcomplainant was 
identified whenever this is appropriate, but the 1st complainantwill be referred to as MISS N and 
the 2nd complainant will be referred to asMISS M throughout this Judgment. 

THE LAW 

I remind myself that in a criminal prosecution the burden lies on theprosecution to establish, so 
that I am sure every element of each charge isproven beyond reasonable doubt.This burden lies 
on the prosecution throughoutthe trial and does not shift. I also note that a conviction on one of 
the chargedoes not mean that I must reach the same conclusion on all of them. It isnecessary to 
consider separately the evidence on each charge to see if theprosecution had established all the 
elements of each offence. 



Section 376 needs to be read in conjunction with section 375 of the PenalCode.The section reads 
as follows : 

"A man is said to commit "rape", who, except in the case hereinafterexcepted, has sexual 
intercourse with a woman under circumstances falling under any of the 5following descriptions 
— 

(a) against her will ; 

(b) without her consent ; 

(c) with her consent, when her consent has been obtained by putting her infear of death or of hurt 
; 

(d) and (e) are not relevant in this case. 

Explanation — Penetration is sufficient to constitute the sexualintercourse necessary to the 
offence of rape. 

I remind myself of a number of well-established propositions of law whichapply in this sort of 
trial. 

Firstly, in a charge of rape, some corroboration of the evidence of thecomplainant is always 
required. Secondly, having warned myself that it isdangerous to act on the evidence of the 
complainant alone may act on herevidence by itself if I find it so credible that I am sure of the 
guilt of thedefendant and I am prepared to act upon the complainant's evidence alone (R 
vKilbourne 

1973 AC 729). 

In R v Baskerville (1916) 2 KB, 658, corroboration must beindependent testimony which affects 
the accused by connecting or tending toconnect him with the case. In other words, it must be 
evidence which implicateshim, that is, which confirm in some material particular not only the 
evidencethat the offence had been committed but also that he committed it. Thirdly,complaints 
which are made by a victim in a sexual case, although they do notamount in English law to 
corroboration of her evidence but only as toconsistency of her conduct can in Brunei amount to 
such corroboration. However, the complainant should be made as soon as can reasonably 
beexpected after the incident occurs. 

Section 375 of the Penal Code sets out the acts which can constitute rape.It is sufficient to 
constitute rape according to the explanation attached tothat section if there had been a 
penetration of the woman. This means that ifthere is penetration of the vagina by the male organ, 
the offence is completewhether or not this is followed by ejaculation inside or outside thewoman. 



As I am obliged to do, I warned myself that it is dangerous to convict uponthe uncorroborated 
evidence of the complainants. Having done so, I next look tosee if there is any other evidence 
which can be said to amount to corroborationof what each complainant had said. 

FACTS OF FIRST CHARGE 

On 21st April, 1994 at about 1.30 p.m., the victim whom I will call MISS Naged 14 years old, 
was dropped at her Religious School at Jalan Bedil, by hermother. She however did not attend 
class that afternoon. She instead took a busto town with her friend whom she referred to as Alai 
Amoi (PW4).They went to asupermarket and then went to wait for a bus to go back to school. 
They then metthe defendant, whom they had never seen before. 

Alai Amoi (PW4) said that the defendant asked her to wait for his car whichwas parked 
improperly. She waited in his car whilst complainant stayed outside.Defendant then offered to 
send her back. At first she refused. Defendantinsisted. She then agreed and called MISS N, to the 
car. MISS N, at firstrefused but when Alai Amoi told her that defendant will send them back, she 
thenagreed. 

Alai Amoi asked defendant to go for a ride around town, Jerudong Park andMeragang Beach and 
Jalan Tasik. At about 4.00 p.m., defendant took them to Masinto show where he lives. Alai Amoi 
then asked defendant if he knows his friend,named RAZMIE @ JIMMY. Defendant then took 
them to his house. But, he was not in.They waited at defendant's house. He took them there again 
at about 5.30 p.m.Alai Amoi went inside the house whilst MISS N waited in the car with 
thedefendant. Inside the house, RAZMIE scolded Alai Amoi for missing school and forgoing out 
with the defendant whom he said is a married man. Alai Amoi gotworried and went outside to 
call MISS N to go inside. MISS N refused. Accordingto Alai Amoi, MISS N, told her, she was 
anxious to go home as it was gettingquite late. According to MISS N defendant had told her that 
Alai Amoi's friendsare not good people and advised her not to go inside and that he will send 
herhome immediately. Jimmy and Masnadi (PW8 and PW9) confirmed that they heard 
AlaiAmoi asked MISS N to come inside but that she refused as she wanted to go 
backimmediately. 

Masnadi then saw MISS N left with the defendant and told Alai Amoi thatMISS N had gone 
home with the defendant. 

COMPLAINANT (MISS N'S) EVIDENCE 

However, according to MISS N, defendant did not take her home. Instead,defendant took her to a 
hut on the pretext of taking a short-cut to herhouse. 

She said that defendant held her necks and hands in the car. She went outof the car and tried to 
escape. But, the defendant carried her to the hut. Shesaid, she tried to kick him and pushed his 
chest and pulled his shirt. But, hewas too strong for her. Defendant then made her lie on a mat on 
the floor,knocked her head on it, and forcefully took off her pants and underwear. He heldher 
legs apart and then put his private parts into her private part. She feltpain in her private part. She 
told defendant she still had her menses. Defendantstopped and ejaculated outside. When he 



finished, he told MISS N, to `watch it— if, she decides to tell anyone'. He also told her to say 
that they hadbeen to a Restaurant to eat if her friends asked where they had been. 

Defendant took her back to Jimmy's house. Alai Amoi scolded her as she saidit was MISS N 
who so anxious to go home and she had not done so. Complainant anddefendant said they had 
been to a Restaurant to eat. MISS N, then followed AlaiAmoi in Jimmy's car to go home. In the 
car, she whispered to Alai Amoi that thedefendant had raped her. 

Alai Amoi and MISS N decided to spend the night at Jimmy's house as theywere scared to go 
home and to face their parents after what had happened. Jimmysent them to Alai Amoi's home 
the next day. MISS N did not tell her mother untilabout 6.00 p.m. that day. Masnadi (PW9) had 
actually told her mother earlierabout it when he sent her blood-stained clothes to the mother and 
the motherwoke up the complainant to ask her about it. 

PW1 — DR KHIN MYINT SWE 

She is a specialist Gynaecologist at RIPAS. She examined MISS N at about12.30 midnight on 

23rd April, 1994 and made a Report on her which she produced(P1). 

She found a tear in the hymen in the two o'clock and eleven o'clockposition. She found no other 
bruises, except on the vaginal skin. She said thatthe tears could be caused most probably by 
sexual intercourse. The tears werefresh tears. What she found was consistent with the 
complainant having sexualintercourse less than a week before. She did not find any bleeding. 

PW2 — DR TELESINGHE 

Specialist Pathologist at RIPAS examined 3 swabs taken from MISS N on 23rdApril, 1994 at 
about 1.30 a.m. He failed to find any presence of spermotozoa. Hesaid, that spermotozoa could 
normally be seen within 48 hours. He produced aReport (P2). He concluded that if ejaculation 
had taken place it was probablyoutside the vagina. 

PW3 — DR MOHD SOHAIL 

Medical officer at RIPAS, examined the defendant on 23rd April, 1994 atabout 5.00 p.m. He 
found the following injuries : 

1) Linear abrasion found on left side lower chest 4cm long 

2) 5 linear abrasion found over the inner side of left arm parallel to eachother. Each size 

6cm. 

He produced a Report (P5). He found that the injuries were about 2-3 daysold and could be 
caused by some pointed objects like nails. He also examined thegenital area but found no injury 
or stain. 



THE SEXUAL INTERCOURSE 

The defendant, Khairul bin Haji Dagang does not dispute that he had sexualintercourse with 
MISS N at the hut on the 21st April, 1994 between 5.00 —7.00 p.m. He however said, that 
sexual intercourse was with MISS N'sconsent. 

To use his own words `she heard Alai Amoi talked to me about her sexualexperiences. She said 
she also wanted to learn. She took off her trousers andunderwear herself. We then had sex 
willingly. She told me only later she had hermenses. I stopped. I did not ejaculate. She then said, 
if she get pregnant, shewill come to me. I said I will be responsible! She then told me not to 
tellAmoi's friends for fear that they may also want to have sex with her. Whatcomplainant said 
about me forcing her is not true. I had sex with her consent.She consented to everything'. 
Defendant added that, the abrasion on the leftchest was from a fight he had in Limbang about 2 
years ago. He denied offeringto send MISS N home and said, she actually wanted to go home 
with Alai Amoi. Headded Alai Amoi and MISS N, seemed to be `wild girls'. They told him they 
areused to escaping from school. They were also smoking cigarettes when they werein the 
compound of his house. This is confirmed by the defendant's mother (DW1)who thought that 
they were just school girls from a nearby school. 

DID MISS N CONSENT? 

As is usual in most cases of this nature the most important evidence hasbeen that of the victim. It 
has thus been necessary to scrutinize her evidencewith great care. MISS N, seemed to me to be a 
simple minded girl thoughsometimes seemed too naive and vulnerable for a 14 years old girl. I 
foundhowever that she did not exaggerate the events of that day. In general, I accepther evidence 
in particular where it conflicts with that of the defendant asbeing credible and reliable. In fact 
much of what she said is corroborated byother witnesses from the prosecution. 

I accept Alai Amoi's evidence. I find her a truthful and credible, straightforward witness 
although, one would expect her to present herself in a betterlight as I regret to say, she could be 
accused to have brought this tragedyupon her friend! I also accept Jimmy's and Masnadi's 

evidence. I find them to be honest and reliable. I did not find that theytry at any time to 
exaggerate what they had seen and heard that day. 

CORROBORATION 

In considering whether there is corroboration, I take note of the following:— 

Section 157 of the Evidences Act is in general terms and provides that theevidence of a witness 
may be corroborated by any former statement made by thatwitness relating to the same fact, `at 
or about the time that fact took place'.The section is not restricted either to written statements or 
to any class ofpersons by whom such statements are made. 

The section did not refer to any number hours or days but means that at thefirst reasonable 
opportunity or as speedily as would reasonably beexpected. 



I am content to follow the above guidance, which means that the victim'scomplaint to ALAI 
AMOI (PW4) immediately in the car and then her report to thepolice the next day will fall within 
section 157 of the Brunei Evidence Act, soas to be capable of being corroboration. 

There are indeed various pieces of evidence in this case, which are in myview, capable of 
amounting to corroboration of MISS N's evidence : 

(a) The fresh abrasions found by DR SOHAIL on the arms and chest of thedefendant, which I 
find were caused `unconsciously' by the complainant when shekicked, pulled his shirt and chest 
to free herself. 

(b) The crying and distress of the complainant as observed by Alai Amoi,Jimmy and 

Masnadi very soon after the incident. 

(c) The complaint made immediately by MISS N to Alai Amoi. (Section157). 

(d) The complaint made to the police and recorded on the next day on 22ndApril, 1994. 

(Section 157). 

These coupled with the credibility of MISS N, which I have observed andcommented on earlier 
led me to the conclusion below. 

CONCLUSION 

I accept the complainant's evidence that she did not consent to the sexualintercourse. I reject and 
disbelieve the defendant's contention that MISS Nwillingly had sexual intercourse with the 
defendant on the pretext that shewanted to learn to be familiar with boys like Alai Amoi. I am 
satisfied beyond reasonable doubt that the defendant did have sexual intercourse with the 
complainant, MISS N, against her will or without her consent. I am thereforesatisfied beyond 
reasonable doubt that the defendant is guilty of the firstcharge brought against him. 

SECOND CHARGE 

I remind myself of the similar applicable law in this case which I havementioned in relation to 
the first charge. I shall therefore apply the sameprinciples. More importantly, I must also repeat it 
here that I have remindedmyself that a conviction on the first charge does not mean that I must 

reach the same conclusion on this charge and that it is necessary for meto consider separately 
evidence on this charge to see if the Prosecution hadestablished all the elements of the offence. 

FACTS OFTHE SECOND CHARGE AS NARRATED BYTHE COMPLAINANT AND THE 
PROSECUTIONWITNESSES 



On the 24th May, 1994, the victim, whom I shall call MISS M, met thedefendant with 2 girls at 
MISS M's friend's house at Panchor Murai. She askedfor a lift home but first joined them for a 
ride. Inside the car, MISS M askedthe defendant if he knows of anyone who wish to sell a car as 
she wishes topurchase one. The defendant told her that he has one car to sell and asked forher 
telephone number so that he can tell her about it on the evening. Defendantcalled MISS M that 
evening and arranged for them to meet the next morning at10.00 a.m., in front of the Teachers 
Association Building. At about 10.00 a.m.,defendant came driving a white car. He told MISS M 
that was the car which hisbrother wanted to sell. He took her to Land Transport at Gadong to 
collect somechange of ownership forms. 

He then took her to Jerudong to meet his brother who owned the car. Hisbrother was not in at 
that time. He therefore took her first to a Restaurant anda park at Masin and then to his house. 
They stayed there until about 2.00 p.m.In the house, MISS M said, she talked to the defendant's 
family and had somerefreshments with them. 

At 2.00 p.m., defendant took her back again to Jerudong to see his brother.Defendant told MISS 
M that the car need to be left with the brother for thepurpose of having it checked by Land 
Transport before change of ownership can bedone. 

A relative of the defendant then sent MISS M and the defendant to thedefendant's house at 
Kampong Masin. The defendant's family were there and MISS Mtalked to them. Defendant told 
MISS M, that the brother would meet them there at4.00 p.m. 

She waited until 5.00 p.m. The brother did not appear. She began to getrestless and asked 
defendant how she is going to go home. Defendant's neighbourthen assisted. But, according to 
the defendant the neighbour can only send themto a friend at Mata-Mata Gadong. The friend was 
not there. They were sent towhere he worked at Riverview Inn. 

MISS M said that defendant talked to his friend and then told her he cannotsend her back to 
Lumapas but only to defendant's friend at Masin where defendantcan try to borrow a car to send 
her home. The defendant's friend dropped her andcomplainant near the junction leading to the 
friend's house. Defendant went infor a while to see the friend whilst MISS M waited. Defendant 
then came and toldher, that his friend was not in. Defendant said, they should walk back to 
hishouse which is not far from there. MISS M followed. The time then was 6.00 p.m.It was 
getting quite dark. They passed a bridge. Defendant said its a`short-cut' to his house. They came 
upon a hut. MISS M started to getsuspicious. Defendant then said 'Before I send you home, you 
must entertain me'MISS M said No. She began to feel scared. Defendant pulled her hand to the 
hut.Complainant saw a car passing by and tried to scream. 

Defendant closed her mouth, and held her neck up. Defendant got angry andsaid, `I have poison 
in this jungle'. MISS M tried to struggle free. He held herhands and said `Don't do this to me or I 
will kill you'. He tried to take offher trousers and asked her to lie down. She refused. He said 
again, `I will killyou'. Complainant got really terrified and pretended to take her time to 
removeher trousers by walking around. 



She felt her leg touched something under the mat which felt like a piece ofwood. Defendant got 
mad with her for taking a long time. Defendant asked her tolie down on a mat which was spread 
on a floor. He held one of her hands andasked her to take off her trousers and then her panties. In 
fear of thedefendant's threats, she hesitantly complied. 

Defendant took off his trousers. He spat on his private part. He tried openMISS M's thighs and 
pinned her body down. She tried to resist by trying to closeher thighs. He then put his private 
part into her private part. She said, shefelt pain in her private part when he did that. She could 
feel him ejaculatedinside her. It seemed a long time when he finished. He then told her to put 
onher trousers and panties. He told her not to tell anyone. He said, `If you do,its your own family 
honour that will be at stake'. 

MISS M said she was still shaking in fear when they walked to defendant'shouse. Defendant 
wiped the dirt from her clothes. On reaching defendant's house,MISS M called her family to 
fetch her.The brother and mother came to fetch herabout half an hour later. She sat at the veranda 
waiting. Defendant warned heragain not to tell her family or she will be in shame. 

Complainant said, she felt confused. In the car, she still could not decidewhether to tell them or 
not. 

On arriving at her house, she was very quiet and deep in thoughts. Herrelative, SITI HAWA 

(PW13) was in the kitchen. Siti Hawa (PW13) noticed that MISS M came homelooking sad i.e. 
on the verge of crying. She also noticed her trousers weredirty. MISS M then suddenly asked her 
repeatedly what should one do if she hadbeen raped. Siti Hawa replied `she should report to the 
relevant authority orthe man would do it again to others'. She asked again `would the family be 
putto shame?'. Siti Hawa said `That is not the point'. She asked her why she askedsuch strange 
questions. MISS M then began to cry and told her, `I had been rapedby Khairul'. She added `I 
was only going to buy a car from him but instead, heraped me'. Siti Hawa advised her to tell her 
family and she called MISS M'sbrother and mother and told them. They then advised MISS M to 
lodge a policereport that very night which was recorded at about 2.25 hours by Sgt. 1022. Itwas 
produced and marked (P13). 

PW2 DR TELESINGHE 

Specialist Pathologist at RIPAS received swabs from MISS M on 26th May,1994 at about 0530 

hours. 

He found no low-lying sperms but after staining, he found a large number of complete 
spermotozoa and many sperm heads. 

Report produced (P4). 

It was his conclusion that sexual intercourse had taken place within thelast 24 hours before. 



Dr Telesinghe also examined the defendant on 26th May, 1994 at about 3.45p.m. He found no 
fresh injuries. Report (P3). 

DR NWE NWETHEIN (PW5) 

Specialist Gynaecologist and Obstetrician at RIPAS examined MISS M, on the26th May, 1994 

at 5.30 a.m. She found : 

— Bruises on the perineum and no other marks. She found no obvioustear in the hymen. 

But, she concluded that the bruise to the perineum could be caused by asexual organ, within the 
last 24 hours. She also added that although she foundno obvious tear in the hymen, penetration 
could still have occurred withouttearing of the hymen. 

SEXUAL INTERCOURSE 

Defendant does not dispute that he did have sexual intercourse with MISSM. 

Before a conviction for rape is proper however I must be satisfied that— 

(a) There was sexual intercourse involving some penetration of the womanand 

(b) That the intercourse was without her consent or against her will orwith her consent if this is 
obtained by death or hurt. 

WAS THERE PENETRATION? 

MISS M testified that defendant did penetrate her although she was tryingto close her thighs. She 
said, she could feel pain in her private part when heput his private part inside her private part. 

The defendant himself did not deny that he had sexual intercourse with herand ejaculated inside 
her. 

Dr Nwe Nwe Thein (PW5) found no obvious tear in MISS M's hymen but said,penetration could 
still have occurred without tearing of hymen. 

Dr Telesinghe (PW1) concluded that there had been ejaculation inside thevagina within the last 

24 hours before he examined the swabs. 

I am fully satisfied that from defendant's own evidence, that of MISS M andthe Doctors that 
there was some penetration into the vagina of MISS M. 

WAS THERE CONSENT? 



I have to decide when considering whether defendant can be properlyconvicted of rape if the 
prosecution had established that sexual intercoursetook place against MISS M's will or that she 
did not consent to it or that herconsent was obtained by fear of death or hurt. 

DEFENCE CASE 

Defendant, Khairul bin Haji Dagang does not dispute that he had sexualintercourse with MISS M 
on the 25th May, 1994. It was however his contentionthat he had also on the previous day on the 
24th May, 1994, had sexualintercourse with MISS M in his car. After that, MISS M gave him 
her telephonenumber and asked him to call her that evening. 

He called and she asked to meet her the next morning on the 25th May, 1994.He said, he did not 
know the reason. He denied that there was any discussionabout the sale of a car as alleged by 
MISS M. He said, that the white carbelonged to his brother. He wanted to buy it but he could not 
pay him yet. Hetook the complainant there that day only because she wanted to follow 
himaround. 

He said that the purpose of looking for his brother is to ask for time topay and not to arrange for 
the sale of that car to the complainant. 

He denied ever telling the complainant to wait for his brother at thehouse. He said, complainant 
wanted to stay there and did not ask to go homeuntil about 6.00 p.m. 

He denied having sexual intercourse with her in the hut as alleged by thecomplainant. He said, 
they had sexual intercourse at his house in the bedroomdownstairs in his house. 

To use his own words 'Not true that I forced her to have sex. I never saidthose threatening words. 
We had sex in my house with her consent. At that time,my parents and my sister were upstairs. 
My wife was working. They did not know.Complainant asked me to divorce my wife after we 
had sex. But, I refused. Maybethat is why she made up all this allegation'. 

Defendant called 2 witnesses, his mother, HAJJAH JAIMAH (DW2) and the brother, 
MAKMUN (DW3). 

His mother merely confirmed that MISS M was at the house on the 25th May,1994 and she was 
chatting to her all the time. She said she even told her thather son is already married and MISS 
M, was supposed to say `it does not matter'.She did not know whether complainant went out with 
the defendant. She alsotestified that the bedrooms downstairs where defendant alleged he had 
sexualintercourse with the complainant are always locked and she is the one who keepsthe keys. 
The bedrooms are only used when her other children come to stay. Onthe material day, nobody 
asked her for the key. 

Not surprisingly, the mother seems to me a cautious witness, in the sensethat she took great care 
not to incriminate her son. In Court, she would look ather son for approval before answering 
questions and many times I had to warn hernot to do so. Anyway, I do not find much importance 



in her evidence except toconfirm that MISS M was in her house and this is not all denied by 
MISSM. 

In fact, she just confirmed MISS M's version that it was not possible fordefendant to have sexual 
intercourse with MISS M at the house as alleged bydefendant as the bedrooms were locked and 
the key was with her. Defendant'sparents were all the time chatting to MISS M upstairs 
everytime she was there.Further the police found MISS M's pen in the hut and Siti Hawa noticed 
dirt onMISS M's trousers. 

Defendant also called the brother. He also denied any suggestion that hewas going to sell a car to 
MISS M. He said that he had asked defendant to seehim on the 25th May, 1994 because he 
wanted the car back as defendant had notmanaged to pay him. Again, I find that, he took great 
caution not to implicatehis own brother although it is possible that he did not even know what 
defendanthad actually led MISS M to believe as all the time it was defendant who talkedto the 
complainant and not him. 

THE COMPLAINANT (MISS M) 

The most important witness in a charge of rape is indeed usually thevictim. It is necessary to 
examine with care the evidence which the victim givesin an attempt to assess her credibility and 
reliability. 

Again, I find that MISS M is a credible and truthful witness. 

I find her version of the events of that day consistent whether in hercomplaint to SITI HAWA, to 
the police and at the preliminary inquiry. 

I believe and accept her evidence especially where it conflicted with thedefendant. 

I do not however rely solely on her evidence. There are various pieces ofevidence in which in my 
view are capable of amounting to corroboration of herevidence that she did not consent. 

(a) Her sad condition and her crying as observed by SITI HAWA immediatelywhen she returned 
from defendant's house and the questions she asked SITI HAWAbefore she actually made the 
complaint to her ; 

(b) The complaint she made to SITI HAWA and then to her mother and brother(s.157). 

(c) The complaint she made to police after midnight on 26th May,1994. 

CONCLUSION 

I accept the complainant's evidence that she agreed or rather submitted tosexual intercourse with 
the defendant only because she was frightened bydefendant's threats, that he will kill her and that 
he had poison in the junglealthough no actual hurt was caused to her. I think, her act of trying to 
closeher thighs whenever she can probably explain why there was no obvious tear tothe hymen. 



I reject the defendant's story that he actually had sexual intercoursewith complainant the previous 
day in his car. The Medical evidence absolutelydoes not support this as there was no evidence of 
previous sexual intercourse.Nor do I accept his desperate accusation that MISS M only made all 
theallegations because right after the sexual intercourse she asked him to divorcehis wife and he 
had refused and therefore made this report. 

I accept complainant's evidence that the defendant did say the threateningwords which had put 
MISS M in fear of death or hurt within the second limb of s.376(2). I am therefore satisfied 
beyond reasonable doubt that on the evidence asit surfaced, the defendant is guilty of the 
aggravated form of rape under s.376(2) of the Penal Code and I convict him accordingly. 

SENTENCE 

The penalty of rape under section 376 of the Penal Code is 30 years' imprisonment and 
whipping. Under section 376(2) where there is provenevidence of threats of death or hurt, the 
minimum sentence is 8 years and 12strokes. 

I accept that defendant has no previous conviction for rape although he hasa long list of P.C. for 
theft. 

Defendant had not pleaded guilty. I cannot therefore give him theusual discountusually 
applicable for guilty pleas. The facts of the secondcharge had revealed an offence under section 

376(2) i.e. threats of death. The minimum sentence is thus applicable tothe second charge. 

This is a rather extraordinary case in that the defendant committed thesecond case when he was 
freed on bail for the first charge. I regret thereforethat I must see this as an aggravating factor in 
respect of the sentence to beimposed for the second charge. Further in assessing the totality of 
sentence, Imust also consider that these are 2 separate offences committed on separateoccasions 
and against different victims and as such I cannot order the sentencesto run concurrently. 

I impose 7 years' imprisonment and 6 strokes of the rattan on the firstcharge. 

I feel that I should not impose the minimum sentence for the 2nd chargewhich should be 
reserved for pleas of guilty and in exceptional mitigatingcircumstances. 

More so, in the circumstances of the second case, i.e. an offence committedwhilst on bail. I 

accept however that no actual hurt was caused to the complainant. 

I impose 9 years' imprisonment and 14 strokes of the rattan on the secondcharge. 

The sentences will be consecutive, i.e. total will be 16 years'imprisonment and total strokes are 

20 strokes. Sentence of imprisonment is with effect of date of remand i.e.28th May, 1994. 



(HAYATI BINTI POKSDSP HJ MOHD SALLEH) Judge 

15th November, 1994. 

DPP Norhashimah for Public Prosecutor. Accused in PersonUnrepresented. 


