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JUDGMENT 

PRELIMINARY 

The defendant is charged with the following offences:— 

1ST CHARGE 

That you between the months of March, 1994 to June, 1994 at No. 442,Kampong Bukit Sulang, 
Jalan Lamunin, Tutong, Brunei Darussalam, committed rapeon Norismah bte Sapar and you 
have thereby committed an offence under section375 of the Penal Code. 

2ND CHARGE 

That you in March, 1989 at G.21, Simpang 604, Jalan Berakas, Brunei Darussalam, committed 
rape on Norismah bte Sapar and you have therebycommitted an offence under section 375 of the 
Penal Code. 

By section 375(1) of the Penal Code, a man is said to commit rape if he hassexual intercourse 
with a woman under circumstances falling within any of fivedescriptions, including — 

(a) against her will; 

(b) without her consent; 

(c) with her consent, when her consent has been obtained by putting her infear of death or of 
hurt. 

(d) with or without her consent when she is under 14 years ofage. 

Penetration is sufficient to constitute the sexual intercourse necessary tothe offence of rape. The 
prosecution case was that the defendant had sexualintercourse with Norismah bte Sapar (PW6) 



without her consent and against herwill. Therefore with regard to the offences punishable under 
section 376(1), theprosecution has to prove: 

(1) that the accused had sexual intercourse with the girl; 

(2) that the act was under circumstances falling under any of thedescription specified in section 
375; 

(3) that there was penetration; 

(4) that the girl was not the wife of the accused or if she was his wife,she was under thirteen 
years of age. 

I remind myself; (a) the burden lies on the prosecution to prove thecharges against the accused 
beyond reasonable doubt and that the burden nevershifts; (b) the evidence on each charges must 
be considered separately; (c)corroboration of the evidence of the complainant must be looked 
for. It is opento me to convict in the absence of such corroboration but this is a dangerouscourse. 

THE PROSECUTION CASE 

EVIDENCE OF COMPLAINANT (PW6) 

As usual in a rape case, the evidence of the complainant is very vital tothe prosecution case. If I 
do not believe her then the prosecution has no caseagainst the defendant. The complainant, 
Norismah bte Sapar, gave evidence thatshe was born on 5th October, 1977. This was confirmed 
by her birth certificate(Ex. P21). She is 17 years old and going to be 18 years old in October 
thisyear. She gave evidence that the defendant is her father. They stayed in No. 442Kg Bukit 
Sulang, Lamunin, Tutong. She said in the evening on the 16th June, 1994she slept about 
midnight. Her mother, brothers and sisters were already sleepingin the room while she was 
sleeping in her own room. Her father was sleepingdownstairs. Then she heard somebody 
knocked the door. When she opened the doorshe saw her father. She said her father whispered to 
her asking her to go downto his room. So she went down with him. After that her father asked 
her to cleanher private parts with soap. So she cleaned her private parts inside the toiletnext to 
his room downstairs and then he asked her to go to his room. She saw herfather sitting down on 
the floor. Her father stood up and locked the door. Hethen asked her to lie down and opened her 
legs wide. He took off his sarong andhis underwear and then he took off her clothes and then he 
sat on top of her andtouched all parts of her body. He then inserted his penis into her vagina. 
Whenhis penis was inside hers, he asked her to move her body but she refused.According to the 
complainant, when she refused to move her body, her father saidshe had no experience. He then 
asked her to move part of her body. She had tofollow what he said because she saw a parang next 
to the mattress. She wasafraid that he might kill her. Her father ejaculated outside and wiped 
hisprivate parts with his sarong. Later, he asked her to clean her private partsagain in the toilet. 
After she cleaned her private parts with a soap, she thenwent up, took her bath and changed her 
clothes. She said she wanted to tell hermother about this but she could not wake her up. The next 
morning her motherasked her whether her father raped her again. She said yes and she 
cried.According to the complainant, before this incident at about 5 p.m. on the 16thJune, 1994, 



she complained for the first time to her mother of what her fatherdid to her. She told her that her 
father had been raping her many times sinceshe was 12 years old. According to the complainant, 
actually there were otheroccasions where she wanted to tell her mother but she did not manage to 
tell herbecause her father happened to be around. She said when she wanted to tell hermother 
about what her father did to her, her father wanted to slash her neck.Her father was at first angry 
with her when she scolded her mother for damagingthe door of her room. Her father happened to 
be carrying a parang at that time.When he scolded her, she got angry with him and wanted to tell 
her mother whathe did to her. Her mother stopped him from slashing her. He slashed the 
wardrobeand ironing board instead. She denied she was responsible for thedamage. 

According to the complainant, the first time her father raped her when shewas 12 years old in 
Berakas at a house where they stayed at G21, Simpang 604,Berakas Camp. She said this also 
happened about midnight. She could not recallthe date but it was March, 1989. She said at the 
time 

her mother was in the hospital and her brothers and sisters were watchingtv. She said that her 
father raped her inside her bedroom. She could not recallwhat actually happened because she 
was 

12. She remembered he took off her clothes. She said she was raped since1989. She said she was 
raped in 1989, 1990, 1991, 1992, 1993 and 1994. She saidher father raped her every month. She 
said he raped her about 9 to 12 times in amonth. And in 1994, he raped her in May, 1994, April, 

1994, March, 1994, February, 1994 and January, 1994. In June, he only rapedher on the 16th of 

June, 1994, as mentioned earlier. The last occasion before she complainedto her mother on the 

16th of June, 1994 was end of May, 1994. She said her father raped her inher room or his room 
downstairs. She said he raped her sometimes during the daytime and sometimes during the night 
time. She said during the day time she wasraped when her mother was not in the house. She said 
she did not complainearlier about the rape to her mother because her father always threatened 
tokill her. She said her father told her that if she would tell her mother oranyone, he would kill 
her. She said he threatened her everytime after he rapedher. She said he also threatened to kill 
her if she refused to have sex withhim. She said her father usually asked her to wash her private 
parts before andafter the rape everytime. She said everytime he raped her, her father 
alwaysejaculated outside. He did not ejaculate inside her vagina. She said at night heraped her 
sometime 12 midnight, sometime 1 a.m. early in the morning. 

She said she had ever complained to her sister, Rosinahwati about herfather raping her but her 
sister did not believe her. In fact she complained toher sister earlier than her mother. She told her 
sister about this in 1992. Shesaid she had no idea why her sister did not believe her. She said her 
fathergave her pills about two times a month when she missed her period. He gave hersince 
1993. She confirmed however that her father gave these pills in front ofher mother and her sister, 
Rosinahwati. She said she had ever been brought to aclinic by her father for a pregnancy test. 
She went to see Dr Lim. She said hermother accused her of having sex with Cpl. Arsat. She was 
told that she was notpregnant. 



She said she knew Cpl. Arsat when she met him in 1993 when she was about togo to a shop. Cpl. 
Arsat sent her to the shop in Kg Menengah near her kampong.She said the second time she met 
Cpl. Arsat was when he was with his wife.Earlier on, in her evidence she said she only met Cpl. 
Arsat on two occasions.Later, she changed her evidence and disclosed to the court that she ever 
wentout with Cpl. Arsat, sometime early in the morning and came back home about 5 inthe 
morning. She explained that in fact she wanted to run away. She confirmedthat on that occasion 
when she returned home in the early morning, her fatherwas waiting for her, together with his 
brother and brothers-in-law. She confirmed that her father was very angry with her and she 
alleged that her fatherforced her to confess that she had sex with Cpl. Arsat. She said she also 
had aboyfriend in 1992. She went out with this boyfriend and they went to TamanPeranginan 
Sungai Basong. She said they only went out once. She knew him for twoto three months only. 

I find it a bit odd that she could not recall her boyfriend's name. Shesaid her father did not want 
her to have a boyfriend. She said she communicatedwith her boyfriend by using telephone. 

She said she had never been pregnant before. She said she never had sexwith anybody else 
except her father. She said she did not have sex with Cpl.Arsat. She confirmed that in 1993 she 
wanted to commit suicide. She did try tokill herself. She cut her arm using a kitchen knife. She 
was inside her room.Later, she changed her mind because she thought it was not proper to do 
this.She said she did not tell anyone about this. She said her mind was disturbedbecause of what 
her father did to her. She confirmed that her father had toldher not to go out of the house since 
they moved to Kg Bukit Sulang. Sheconfirmed that she told her mother the last time her father 
raped her was earlyJune, 1994. 

EVIDENCE OF THE COMPLAINANT'S MOTHER, TUAH BTE OSMAN (PW7) 

She confirmed her daughter's evidence that she complained on 16th June,1994 at 5 p.m. that she 
was raped many times since she was 12 years old. Shetold her she was raped for the first time in 
March, 1989 in her room in thehouse in Berakas where they stayed at that time. Her daughter 
told her she didnot complain before because her father threatened her. She mentioned of 
theslashing incident which she thought earlier was because her father was angry toher daughter 
for scolding her for the damage to the door. She confirmed that in1993 the complainant did go 
out with Cpl. Arsat and returned about 5 in themorning. Her daughter said her mind was 
disturbed. At the time she was worried that they would be making love. She said Cpl. Arsat was 
thecomplainant's boyfriend. She was the one who discovered at 2 a.m. that thecomplainant was 
not at home. She usually went to her children's rooms at nightto see whether they were in their 
rooms. She confirmed that the complainant wasbrought to see Dr Lim twice to find out whether 
she was pregnant. Her fatherthought she was pregnant by Cpl. Arsat. She did confront her 
husband, thedefendant, about their daughter's allegation of rape against him. She said 
thedefendant denied the allegation. Her husband was angry and said he did not doit. 

PW7 said she had tried to find out from her daughter why her mind wasdisturbed in 1992. Her 
daugther told her that she was threatened by her fathernot to tell a secret. She thought her 
husband had a girlfriend. She never raisedthis with her husband because she said her husband 
was a bad tempered man. Shesaid after her daughter complained to her about the rape, she 



noticed herhusband behaved differently from before. He followed her all the time. Herdaugther 
told her, her father stopped her from telling the truth. 

She confirmed that she did not believe her daughter initially. Her daughter asked for forgiveness 
and withdrew her accusation. She said herdaughter did this because she was threatened by her 
father. She said after 16thJune, 1994, her husband threatened to kill her because he was afraid 
that hissecret would be revealed. 

EVIDENCE OF ROSINAHWATI BTE SAPAR (PW8) 

She said her sister, the complainant, had complained to her in 1992 thattheir father, the 
defendant, raped her. He also threatened the complainant. Shedid not believe her. She did not tell 
her mother about this because thecomplainant told her not to tell their mother. She said she now 
believed thecomplainant because her mother told her, her sister was raped. She said she 
knewCpl. Arsat. He was the complainant's ordinary friend. She said in June, 1994,she heard 
someone knocked the door of the complainant's room. She said she sawthe defendant gave small 
white pills to the complainant. She did not know whatthe pills were for. 

EVIDENCE OF SHAHRUMSHAH BIN SAPAR (PW9) 

He said he saw his father, the defendant, gave his sister the complainant,two pills which looked 
like Panadol pills. He thought she had headache at thattime. He said the defendant had given him 
Panadol pills before. His mother toldhim that the complainant was raped by the defendant. He 
said Cpl. Arsat was anordinary friend of the complainant. He said when he told the police Cpl. 
Arsatwas her boyfriend and that she went out with him, he was not thinkingproperly. 

EVIDENCE OF AZMAIN BIN SULAIMAN (PW10) 

He said he was the adopted son of the defendant. He said he had mentionedto the defendant to 
tell the complainant to stop smoking cigarettes. He nevermentioned to the defendant that the 

complainant took drugs or drank alcoholic drinks. He never saw her takingdrugs or drinking 
alcoholic drinks. 

EVIDENCE OF SGT. ARSAT BIN BIDIN (PW11) 

He said he started knowing the complainant in 1993 when they met at a shop.She then asked him 
to send her home. She told him she wanted to tell him aboutsomething. She did not tell him 
because time was short. One or two weeks latershe called him and asked him to pick her up at 1 
in the morning at home. Shewanted to tell him a secret. So he picked her at 1 a.m. She told him 
she wantedto run away from home. She asked him to drive to Bandar Seri Begawan. He said 
hewas surprised when she told him she wanted to run away. When he asked her whyshe wanted 
to run away she cried. She did not tell him her problem. He advisedher not to run away or else he 
would be in trouble. She agreed. He then droppedher at a school near to her house as suggested 
by her. When he dropped herthere, it was about 5 in the morning. 



He then returned home. Later at about 6.10 a.m. three men came. They toldhim not to take the 
complainant out again. They asked him whether he had sexwith her. He told them no such thing 
happened. He apologized to them. He decidedto see the complainant's father that morning. He 
went to see him at about 8 a.m.He said that was the first time he met the complainant's father. He 
apologizedto him for taking her out. 

The defendant told him not to go out with his daughter, the complainant,again. The defendant 
asked him whether he had sexual intercourse with her. Hetold the defendant no sexual 
intercourse took place. 

He did not go out with the complainant again after that. He only met her onthe two occasions he 
already mentioned. He saw her once, after meeting thefather, in a shop. They did not talk. He 
denied he admitted to anyone he had sexwith the complainant. 

He said when they met for the first time, he gave her his telephone number,because she told him 
she needed help. When she called him again to pick herearly in the morning, he never told his 
wife the complainant needed help. Heexplained his wife would not allow him to do that if he 
informed her. He said henever had sex with the complainant. He said he had never been to 
thecomplainant's house together with his wife. He said the complainant might beconfused when 
she told the Court he and his wife had been to herhouse. 

MEDICAL/FORENSIC EVIDENCE 

PW1 Dr. Khin Myint Swe, Specialist Obstetrician and Gynaecologist gaveevidence that on 

29th June, 1994 at 7 p.m. She examined Norismah bte Sapar. She was informedby the 
complainant that her father had repeatedly raped her since she was aged12 years old. PW1 said 
she did the general examination and then localexamination, and then she took vulva and vaginal 
swabs. For the generalexamination she examined the complainant's whole body to see whether 
anybruises, scratch mark or any other injury. She said she did not find anybruises, scratch mark 
or injury on her body. On the vaginal examination shefound her vagina was gapped open not 
closed and her vagina admits two fingerseasily. She found her hymen was very laxed. She found 
her other organs, theovary, tubes and uterus to be normal. She said she found signs of 
repeatedsexual intercourse or something penetrating into her vagina. She could confirmthat if the 
intercourse took place it would be more than one time. She could notsay how recent was the 
penetration to her vagina. She said she took the swabsbefore she examined the vagina and the 
hymen. She confirmed that thecomplaunant had repeated history of penetration into her vagina. 
She said shecould not be sure 

whether there were repeated sexual intercourse. She said that thecomplainant's condition could 
be caused by sexual intercourse. It could also becaused by masturbation. She confirmed that 
when the complainant came to her, shewas not agitated. She said the complainant was not crying. 
She looked normal.She did not complain of any pain. She said after intercourse sperm 
woulddisappear in 48 to 72 hours. If she washed herself the sperm would disappearearlier. The 
complainant informed her that she told her mother about the rape on16th June, 1994. 



PW2 Dr. P. U. Telisinghe, Specialist Pathologist gave evidence that hereceived swabs from Dr. 
Swe, Specialist Obstetrician and Gynaecologist at 7.30p.m. on 29th June, 1994. He received 3 
smears. The first smears, he checked forspermatozoa but found to be negative. The second 
smears he checked for AcidPhosphate which was not high 23.1 U/L which was normal. The third 
smears hefound negative gonococci. He said if intercourse took place more than 10 daysbefore 
the examination he would not be able to find sperm and the Acid Phosphatewould be low as 
usual. He said a woman could avoid pregancy by takingcontraceptive pills after the intercourse. 

PW3 Dr. Lim Khang Kee gave evidence that he saw the complainant on 8thMarch, 1993 and on 
5th October, 1993. On both occasions the complainantcomplained that she did not get her usual 
menstruation. So he took urine test tofind out whether she was pregnant. On both occasions he 
found her not to bepregnant. He said that menstruation could be delayed because of anxiety (such 
asfear of pregnancy) or diseases or the taking of contraceptive pills. 

DEFENCE CASE DW1 : SAPAR BIN BADAU (THE DEFENDANT) 

The defendant, Sapar bin Badau (DW1) was born on 3th March, 1952. He joinedthe army on 

31st January, 1968 as a private. He was later promoted to L/Cpl., Cpl.,Sgt., Staff Sgt. and lastly 
Warrant Officer 2nd Class (W02). He was promoted toW02 in 1988. He retired on 2nd May, 
1990. He has been married since 19thDecember, 1975. He has 9 children and one of his child has 
passed away. When heleft the army, he received $2,200 salary (including allowances). He also 
gotsubsidised accommodation. He only paid telephone bill. Since he left the army, he received 
pensions of $879 a month. He received gratuity $100,000 plus. 

When the defendant retired, he stayed in the same house for about 1 month.On 25th March, 

1993, his wife woke him up at about 1.30 a.m. She told him their daughter,Norismah was 
missing. Both of them then went to her room and it was true thatshe was not there. Then he 
telephoned his brother Abdul Jalil bin Badau (alsoreferred as Abas), his in-laws Bulat bin 
Jamudin and Haslin bin Abdullah. Theylive ½a mile from his house. They live near to each 
other. He told themhis daughter was missing. They discussed how to find her when they came to 
hishouse. They had discussion together with his wife whether to wait for her or tolook for her. 
His daughter had never been missing before. After the discussionthey decided to look for her. 
They split into two groups. One group going toTanjong Maya, Tutong and the other group going 
to Lamunin to mile 18 JalanTutong. The one going to Tanjong Maya, were his brothers Jalil and 
in-law Bulat.Haslin and himself went to Jalan Larnunin. They drove a car to search for her.After 
about more than 1 hour, they returned home. They drove slowly and returnedhome at about 3.30 
a.m. 

The other group returned later about 3.40 a.m. The other group also couldnot find her. They 
waited until 4.30 a.m. and went off again. When it was nearly5 he saw his daughter walked from 
the school to his house. He saw her when theyjust left the house. He then picked her up. Haslin 
was also in the car. He didnot say anything in the car. She also did not say anything. When they 
reachedhome, he asked her where she was from. She said she went out. He asked her whowas 



with her. She did not say anything. After he asked her 3 times she answered.His brother and in- 
laws were present at that time. She said she went out with aman. She at first did not tell him his 

name. Later after asking her many times she mentioned the name Arsat. Hehas never heard of 
that name before. He asked her where did he drop her. Shesaid at the school. Then he asked her 
why she did not ask for permission toleave the house when her mother and father were at home 
that time. She did notsay anything. She told her father his name was Arsat bin Bidin. He asked 
herwhere did they go and she did not answer. To avoid the others from listening andfrom any 
embarrassment, he brought her away from the others. He asked her wheredid she go. She said 
they went to Tutong Camp. She told him that was the placewhere Arsat was working at that time. 
He asked her what did they do there and hereminded her not to be shy. She told him she was 
raped by Arsat. Then he went tothe place where they had discussion earlier. He asked her to go 
upstairs. Thenhe discussed with his brother and inlaws and his wife downstairs about this 
andhow to find Arsat. He went upstairs and asked his daughter where was this Arsat.His 
daughter was still in the living room. She said he lived in Kg Patnonok,Jalan Kiudang. He then 
went downstairs and went off to find Arsat together withhis brother and his in-laws. His wife 
was at home. They used two cars. When theyarrived at Kg Patnonok, he saw a car parked in 
front of a house and he saw a manand asked him where was he from. 

The man said he was about to go to work. At that time he was just cleaningthe car. He asked him 
where he was from. He said he was about to go to work. Heasked him to tell him the truth. He 
then told him he went out with Norismah.Then he asked him to call his father and to bring his 
father along. But hisfather refused. The defendant asked his name when he first arrived there. 
Hesaid his name was Arsat. Then he followed them from behind. When they arrivedhome, he 
called his wife. He then asked Arsat in front of his wife and theothers where he and Norismah 
went to. He said they went to Tutong. He asked himwhy they went to Tutong in the middle of the 
night. He said he was just drivingaround. He told Arsat that his daughter told him they were from 
the Army Bandoffice. He said it was true. He said he apologized to him because he raped 
hisdaughter. His brother Jalil, his in-laws Bulat, Haslin and his wife heard this.It was not true his 
wife was upstairs at that time. 

And then they had discussion with his wife, brother and in-laws and theysaid it was better for his 
daughter and Arsat to get married as soon aspossible. His wife asked him whether the man was 
married or single. Thedefendant said to his wife even if he was married, he had to marry his 
daughterfor what he had done. He believed his daughter when she said she was raped. Italso 
crossed his mind that she might have had consented to the sexualintercourse. He believed Arsat 
when he said he raped his daughter. After that hecalled his daughter to go down and in front of 
Cpl. Arsat, she agreed to marryCpl. Arsat. Cpl. Arsat did not say anything. His wife did not say 
anything. Hiswife disagreed because she did not believe that his daughter was raped by Arsat.He 
told his wife, Arsat and his daughter had already admitted the rape, howcould she disbelieved 
this. 

At that time the defendant did not want to report this matter to thepolice. His wife did not allow 
him to report to the police. He suggested to herhe would report this matter to Ketua Kampong. 
But his wife disagreed and askedhim to wait for at least two months to see any changes. 



The defendant told Cpl. Arsat that if anything happened to his daughter, hewould ask him to 
marry her and he agreed. Before Cpl. Arsat left the house, hecame back the next day to sign a 
declaration that he raped his daughter. Thenext day he came to his house and signed a 
declaration in which he said Cpl.Arsat bin Bidin raped the daughter of Sapar bin Badau, 
Norismah bte Sapar on25th March, 1993 at the Police Band Offfce 2nd Battalion. He signed 
thedeclaration. The defendant also signed as a witness. When he was alreadyremanded in 
Jerudong, he asked his daughter Rosinahwati to check his red file tolook for a declaration made 
by Cpl. Arsat. He asked her this when she visitedhim in prison. She told him she could not find 
the declaration. 

He told his counsel's legal clerk, Fandi, about this. His wife was present.The next day he took the 
declaration to Dato Paduka Hj Bakar bin Hj Tamat, theacting Penghulu Lamunin to inform him 
about this declaration. 

The defendant was not sure whether he gave him a copy. He is now the KetuaKampong of 

Lamunin. 

The defendant's brother, Jalil, in-laws Bulat, Haslin and his wife werepresent when Cpl. Arsat 
admitted that he had raped his daughter. He did not askhis daughter to go out for the 3 months. 
His wife asked him to lock her upinside the house. He said they did not have to do that. She 
could go out aroundthe compound of the house. His brother and his in-laws left the house at 
about6.30 a.m. because they had to go to work. Cpl. Arsat also left with the othersat the same 
time. He disagreed with Cpl. Arsat when he said he came to the houseat 8 a.m. He started 
working for Jerudong Park in February, 1994.So on the 25thMarch, 1993 he has not started 
working. 

The defendant confirmed that he was working as a security guard in JerudongPark. He had a 
TOL land Fruit Farm before he worked for Jerudong Park. Beforeworking for Jerudong Park, he 
said that he used to go to the farm and gohunting. He used a trap to hunt for deer and mousedeer. 
He gave the fruits andvegetables from his farm to his wife to sell at the market. He said that most 
ofthe day he went hunting or cultivating at the farm. 

The defendant said that he was paid $25 a day (daily paid basis). He saidthat he worked on a 
shift system, from midnight to 8.00 a.m. from 8.00 a.m. to4.00 p.m. and from 4.00 p.m. to 12.00 
p.m. He also said that he worked overtimeand sometimes they received double salary when they 
worked during publicholidays and Sunday. They had 4 squads to work for the shift system. He 
saidthat he worked 8 hours and 24 hours off. 

The defendant confirmed that Hj Yahmat is his boss and he is his assistantin the squad. He is 
second after Yahmat. He confirmed that Norismah is hiseldest daughter. He said that his 
daughter is actually the type who listens toadvise but after she was involved with Cpl./Sgt. Arsat, 
she started to avoid herfather as if she was frightened of him. In his opinion as a father, she is 
quitea good girl and would do whenever asked. He said that he was not sure when hisdaughter 
started smoking. He first noticed her smoking in 1993 during Hari Rayaand he was surprised. He 
told her to stop smoking because it is not proper for agirl to smoke. This happened before the 



incident when Cpl. Arsat took hisdaughter out. She stopped smoking when he told her to do so. 
He could not saywhether his daugher smoked when he was not around. His daughter sometimes 
askedmoney to buy cigarettes from his mother and sometimes his mother asked her toget the 
money from him. She also asked money from her adopted brother. He gaveher pocket money, 
about $10.00 in a month. 

The defendant said that he never raped his daughter. He had a normal sexualrelation with his 
wife. He started sleeping downstairs in 1993. He started to doso when he found many cars were 
parked downstairs. The drivers told him theywanted to rest. He told them if they refused to leave, 
he would report to thepolice. They were young people. So he slept downstairs so that he could 
ask themto leave. The air conditioned living room was also cold upstairs. Sometimes hiswife 
joined him. If he was not mistaken, the last time his wife slept with himwas on 27th June, 1994. 
He was arrested on the 29th June, 1994. He has notquarrelled with his wife on 27th June, 1994. 
He heard about the allegationagainst him by his daughter on 16th June, 1994 that he raped her. 
He disagreedwith that. 

The defendant also heard his wife said that she confronted him about theallegation on the l9th 

June, 1994 and heard that he called Rosinahwati in. On the l9th June, 1994,he was not working. 

His wife asked the defendant what was the secret he had on the l9th June,1994. She told him 
about the secret. There was no one else present at that time.His wife did ask him whether he had 
disturbed Norismah. He asked his wife whyshe asked him that sort of question. His wife told him 
that Norismah wasdisturbed by him. Then he told his wife if she really wanted to know the 
realstory she could call Norismah, she then called her. Norismah went down withRosinahwati. 
Then his daughter, Norismah apologized to her mother. Whatever shesaid was happened between 
her and her father was not true. This was heard byRosinahwati. Her mother told her not to make 
her worry anymore and not to saysomething about their parents. 

On l9th June, 1994 his wife asked his daughter why she made suchallegation. She said her mind 
was disturbed. 

He did not attempt to wake up his daughter on the 17th or 18th June, 1994either by using a long 
stick to knock the window of her bedroom or usingwater. 

The defendant said that he did not go to the complainant's room on the 18thJune, 1994 at about 
midnight. He did not borrow a radio from her. He confirmedthat his daughter had a radio which 
her adopted brother bought for her. He saidthat he did borrow the radio at about 8 a.m. on the 
l9th June, 1994. He had asmall radio but it did not work 

On the 29th June, 1994, the defendant was in the morning shift and he wentto work. His wife, 
Norismah and Siti Suhana went to the dentist. At about 5.30p.m. at that time he was on duty. A 
policeman came to him and asked him to gothe office. He was then taken to Lamunin Police 
Station. 



The defendant confirmed that he signed and gave a statement to the police(Ex D1). He actually 
mentioned that his daughter went out two times a month,instead of 4 times a month. 

The defendant's daughter, Norismah, told him that Arsat was her boyfriendfor the last six months 
when he questioned her that early morning when she wasmissing from home. About two months 
after the incident he asked his wife whetherNorismah had her menstruation. His wife told him 
that she had not had herperiod. So they brought her to Dr. Lim. About 10 months later, he 
brought heragain to Dr. Lim. She was sick and had a headache. The Doctor talked to his wifeand 
she brought her daughter in to see the Doctor. According to his wife, hisdaugther was given 
injection and pills. He said that he did not give thecomplainant contraceptive pills. He only gave 
her panadol. He did not knowanything about contraceptive pills. 

The defendant also confirmed what he had said earlier that there were twogroups who searched 
for his brother and his in-laws could not remember whatactually happened. 

The defendant also confirmed that he had a discussion with his brother andtwo inlaws and his 
wife before they went to look for his daughter. After seeingCpl. Arsat there was a discussion 
with his brother, his two in-laws and hiswife. Cpl. Arsat was also there. His brother and his in-
laws were with them justfor a while. He confirmed that his brother and his in-laws left first and 
Cpl.Arsat left about 10 minutes later. The old man Bulat did not take part in thediscussion. He 
had a hearing problem. He also confirmed that his brother-in-lawwho is 23 years old is an Iban. 
He might have difficulty in understanding theconversation. He first heard the name of Cpl. Arsat 
in 

1992 after Hari Raya. The defendant knew he was married and when theincident in March, 1993 
happened, he asked him to marry his daughter because hewanted him to be responsible, even 
though he was married. 

The defendant confirmed that he gave his statement to the police atJerudong Prison on 15th 

July, 1994 (Ex D2). 

The defendant said that the complainant wanted to separate him and hiswife. He also said that 
when he was in the army he was never alone with thecomplainant. When his wife was admitted 
to the hospital, his mother-in-law wasin the house to help him to look after the children. His 
adopted son told himthat he was 38 years old but then he was surprised to find out that he is now 
45years old, older than him. 

The defendant also said that there was one occasion when he saw a bottle ofstout in the house. 
He asked Norismah whether the stout was hers and she denied.But she looked dizzy at that time. 
This was before she apologized to me aboutthe accusation she made against him. 

The defendant also confirmed that Cpl. Arsat admitted raping his daughterseveral times at his 
office in Tutong Camp and also in his car at a road to abig water tank at Bukit Barun after he 
signed the declaration. The defendant didshow the declaration to the Acting Penghulu Dato 
Paduka Hj Bahar bin Hj Tamat.He said that the court can issue a summons for him to attend. He 



was really surethat Azmain told him that Norismah took drugs, sniffed glue and drank 
alcoholicdrinks. He wanted to send his daugther to rehabilitation centre. He said thatAzmain 
denied telling this to him might be because he was afraid now that he wascharged with rape. It 
might be Azmain wanted to protect his sister, Norismah. Herestricted Norismah's movement 
until before he was arrested. 

The defendant conffrmed that after the 'missing from home incident' hisdaughter seldom go out 
at night. Before the incident she went out at night toher uncle and auntie's house in the same 
kampong. He did not know whether shewent out with Cpl. Arsat. She went out less after March, 

1993. 

The defendant did not follow his daughter every time in June, 1994. Heknew that his wife was 
watching him but not more than usual. 

The defendant also said that when he returned home from work in theafternoon on 16th June, 

1994 at about 5.30 p.m. He saw his wife crying. He did ask her why shecried. His wife told him 
that Norismah was asking for money. His wife said thatwhen she said to her daughter that she 
had no money, she got angry and he didsee his daughter's shirt was torn. He asked them what 
happened and his wife toldhim that she lost her temper. The defendant's wife asked him to teach 
hisdaughter a lesson. He also said that he heard noises banging sound from upstairsand then he 
went upstairs and noticed that the parang which was on the wallupstairs was not there. There was 
one parang on the wall near to Norismah'sroom. This was as big as Ex P21. The one in the 
kitchen was small. When thedefendant opened his daugther's door, he saw her slashing the door, 
the wardrobeand the ironing board as shown in the photographs (Ex P17). Then he took 
theparang from her hand. His daughter cried. He advised her not to do such thingsand not to 
quarrel with her mother. He also advised his wife not to quarrel withtheir daughter. After that the 
defendant said that he was still with his wifeand his daugther Siti Suhana until 7 p.m. Then they 
went upstairs. He sleptabout 9 p.m. His children were still watching TV. He slept upstairs with 
hiswife. He did not go down. He got up at 6.30 a.m. the next morning. He said thathe did not 
have any conversation with his daughter, Norismah. He also said thatit is not true that his wife 
took Norismah to his mother-in-law at 8 a.m. everymorning. On 17th June, 1994 he started 
working at 4 p.m. untilmidnight. 

The defendant was told by his wife about the damaged door of Norismah'sroom. He could not 
remember when was this. It might happen in 1993. He alsoconfirmed that he had never damaged 
anything in the house with the parang. Hedid see his daughter during the incident which he had 

referred earlier. He did not see his wife slashing anything with theparang. The defendant 
explained that his wife had lied about this slashingincident because they wanted to accuse him 
and they wanted to stick to theirallegation and she wanted a divorce. His wife did visit him when 
he was inremand in prison. He did ask his wife why they still wanted to accuse him and hetold 
her whether she really intended to divorce him. His wife asked him to askthe children but the 
children did not say anythng. All his children were thereexcept Norismah. The defendant said 
that his wife and his children visited him 3times. He did not ask his wife to come. 



The defendant said that it might be his daughter was tired of being scoldedby him and his wife 
because she was going out at night, smoking and going outwith Cpl. Arsat. It might be that was 
why his daughter accused him and hermother supported her. It also might be because her mother 
had the same motiveand his wife wanted a divorce from him. The defendant also said that at 
firsthis wife did not believe the allegation. Since his wife's last visit in prison,she said that her 
husband did not love her anymore. Then he said to his wifethat she could not say that because 
she was the one who received the pensionfrom the government and she used it to feed the 
children. He also said that shegot the house. He did not know why his wife said that he did not 
love heranymore. It might be because his wife believed Norismah's allegation that heraped her. 

The defendant explained that his wife claimed that she saw him slashing thewardrobe, ironing 
board and the door because she and the complainant conspired to tell lies to support their 
accusation against him. He saidthe police made a mistake when they recorded he worked for 
Jerudong Park for 3years. He told the police he joined Jerudong Park since February, 1994. He 
saidhe heard from his wife the complainant was not at home for more than 1 hour atnight in 
February, 1994. He said he was sure the complainant was missing for thefirst time on 25th 
March, 

1993. He however recorded this date in his diary, when he was in prison. Hesaid he did not know 
about the second pregnancy test on thecomplainant. 

The defendant said Cpl. Arsat also admitted outside Cpl. Arsat's house thathe raped the 
complainant. He thought it was not proper to question him furtherthere, so that was why he 
brought Cpl. Arsat to his house. The defendant said DrLim could be right about the dates when 
the complainant was brought to see him.He still maintained however that, the 'missing from the 
room' incident happenedon 25th March, 1993. He denied that he talked to the complainant in her 
roomwhen she returned. He denied that he forced the complainant to withdraw heraccusation 
against him. He denied that he followed her at least 10 times beforehe was arrested. He denied 
that he threatened to kill his wife after 16th June,1994 because he was afraid his secret would be 
revealed. He agreed that bymidnight his house would be quiet. He said he would still willing to 
accept hiswife and children even though they had accused him. He said their mind might 
bedisturbed when they accused him. He would however ask Norismah to marry Cpl.Arsat. 

The defendant (DW1) evidence as to what happened when the complainant wasmissing for the 
first time in 1993 was to a certain extent supported by hisbrother Jalil bin Badau (DW2), and his 
in-laws Bulat bin Jamudin(DW3) and Haslin bin Abdullah (DW4). DW2, DW3 and DW4 
however could notrecall the date when this happened. Only DW2 said he heard Sgt. Arsat 
admittedto the defendant that he raped the complainant. 

CORROBORATION 

The medical/forensic evidence does not in a way support the complainant'sallegation that she 
was raped and that she was raped by the defendant. Theevidence that her hymen was laxed and 
that her vagina could admit two fingersindicates previous penetration of the vagina. This could 
be due to sexualintercourse or for other reasons other than sexual intercourse. Even if this 
wasdue to 



sexual intercourse, further evidence is required to show that the defendant did have sexual 
intercourse with the complainant. No sperms werefound in the vagina. The prosecution is relying 
on her complaint to her motheron the 16th June, 1994 at 5 p.m. She said that was the first time 
she complainedto her mother. She ever complained to her sister Rosinahwati, but her sisterdid 
not believe her. She again complained to her mother on 17th June, 1994 forthe rape which her 
father committed on 16th June, 1994 at about midnight. Apolice report was lodged at Tutong 
Police Station on the 29th June, 1994 13 daysafter the alleged rape. 

A recent complaint has been accepted as corroboration in law, althoughunder English Law such 
complaint could only show consistency of thecomplainant's conduct. For a complaint to be 
admissible, it has to be madewithin a first reasonable opportunity. 

With regard to the second charge, her complaint on 16thJune, 1994 that shewas raped for the first 
time in March, 1989 about five years ago cannotbe regarded as recent complaint. Her complaint 
to her sister Rosinahwati in 1992 is also not a recent complaint. She could havecomplained 
earlier. This late complaint does not corroborate her allegation. Italso does not show consistency 
of her conduct. With regard to the first charge,her mother initially did not support the 
complainant's evidence that shecomplained to her on the 17th June, 1994. Her mother changed 
her evidence thenext day. She said she woke up on the 17th June, 1994 and asked her whether 
shewas raped again. Her daughter said yes. I do not believe her mother asked herthis. I do not 
believe that the complainant complained to her mother on the17th June, 1994 about the rape on 
16th June, 

1994. The alleged complaint to her on the 17th June, 1994 was not in hermother's statement to 
the police. She also said in court that the last rapecommitted against her daughter was before 
16th June, 1994, before the firstcomplaint. The complainant in her evidence confirmed that she 
told her mother,the last time she was raped by her father was early June, 1994. The 
complainant,however, said there was only one rape in June, 1994, that was on the 16th 
June,1994. She also said the last incident of rape by the defendant before shecomplained to her 
mother on 16th June, 1994 was the end of May, 1994. Again Iconsider this complaint to be a late 
complaint which neither corroborate herallegation about the rape at the end of May, 1994 and the 
other rapes allegedlycommitted from the month of March, 1994 as referred by the first charge 
norshows consistency of her conduct. Since I treat the complaint to her mother aslate complaint 
it follows that the complaint to the Ketua Kampong, the Religiousauthority and the Police are of 
no evidential value. 

The complainant claimed the defendant gave her the contraceptive pills whenshe missed her 
period. No contraceptive pills were seized by the police. Hermother did not see the defendant 
giving pills to her, despite her claim that herfather gave the pills in front of her mother. Her sister 
Rosinahwati said shesaw her father gave her pills. Her brother Shahrumshah said he ever saw 
hisfather gave her pills which looked like panadol pills. The defendant said hegave panadol pills. 
It is possible that he did so. Even assuming, the pills werecontraceptive pills, this does not prove 
that the defendant was responsible forany sexual intercourse that took place, if such sexual 
intercourse ever tookplace. Sgt. Arsat who picked her early in the morning sometime in 1993 
could beresponsible. The complainant's other boyfriend, whose name I believe she refusedto 
disclose, could also be responsible. 



Dr. Lim gave evidence that the complainant was brought to his clinic forpregnancy tests on 8th 
March, 1993 and 5th October, 1993. I prefer to accept Dr.Lim's evidence than the defendant's 
evidence with regard to the dates when thesetests were conducted. The complainant's mother 
gave evidence that the defendantthought the complainant was pregnant by Cpl. Arsat. The 
complainant said herfather accused her of having sex with Cpl. Arsat. It is therefore likely 
thatshe was brought to see Dr. Lim for the pregnancy test after she went out withCpl. Arsat that 
early morning in 1993. This incident is likely to have happenedbefore 8th March, 1993. 

The evidence that the defendant brought the complainant for pregnancy teststwice therefore does 
not show that the defendant was worried of what heallegedly had done to the complainant and 
thought he was responsible for herpregnancy, if so confirmed by the Doctor. It does not prove 
that he wasresponsible for the sexual intercourse that took place if such sexualintercourse ever 
took place in the relevant months in 1993. It is possible thathe thought Cpl. Arsat was 
responsible. 

I therefore find there is no corroboration to support the complainant'sallegation against her 
father, the defendant, that he raped her as alleged inthe two charges against him. 

CONCLUSION 

In law I can still convict the defendant even without corroboration,provided I first warn myself it 
is dangerous to do so and that I still believethe defendant and that I am satisfied beyond 
reasonable doubt the defendantcommitted the offences. 

I have scrutinized the complainant's evidence carefully. At the conclusionof the case the Court 
has to evaluate the whole evidence, both prosecution anddefence case and decide whether the 
prosecution has proved the charges beyondreasonable doubt against the defendant. I have also 
considered any inconsistency and discrepancy in each witness's evidence or evidence ofone 
witness with the other witnesses' evidence and I have given the evidence theappropriate weight. I 
have also observed the demeanour of all witnesses in thewitness box. 

I find the complainant has not been telling the truth in several instances.I noted that she at first 
denied going out with Sgt. Arsat early in the morning.Later after an adjournment, she said she 
misunderstood the interpreter and admitted going out with Sgt. Arsat. I do not believe she 
misunderstoodthe interpreter. She said on other occasion Sgt. Arsat even came to her 
housetogether with his wife. Sgt. Arsat denied this. I find no good reasons why Sgt.Arsat should 
deny especially in his evidence, he maintained that hisrelationship with the complainant was 
rather innocent consistent with thecomplainant's claim that he was just her ordinary friend, not 
her boyfriend. Iagain do not believe the defendant. When asked about the name of her 
boyfriendin 

1992, she said she could not recall the name of her boyfriend. I believethat she refused to 
disclose her boyfriend's name. 

According to the defendant, the complainant apologized to him andher mother when confronted 
with her allegation of rape on the 19th June, 1994.This incident was confirmed by the 



complainant's mother. She however explainedthat the complainant changed her mind because of 
the alleged threat by thedefendant. It is also possible that she changed her mind because she had 
earliertold lies to her mother. 

The complainant also mentioned one incident in 1993 when she said herfather threatened to slash 
her but was stopped by her mother. She said thedefendant then slashed the wardrobe, the ironing 
board and the door of her room.This arose at first when the complainant scolded her mother for 
damaging the door of her room. Her father heard about this and scolded thecomplainant. The 
complainant said she got angry with him and wanted to tell hermother what her father had done 
to her. The complainant claimed the defendantthen threatened her with the parang and did the 
damage as she claimed. Thecomplainant's mother confirmed this incident, but thought at that 
time he wasangry with the complainant because she scolded her. The defendant denied he didthe 
damage but said the complainant was the one who slashed the wardrobe, theironing board and 
the door because she was angry with her mother for not givingher money. 

I find that it was possible that the complainant did the damage asdescribed by the defendant in 
his defence. She has admitted in Court that sheever attempted to commit suicide by cutting her 
arm. She is therefore capable of slashing other things. The complainant's mother could 
haveexaggerated when she said in Court that in fact the defendant threatened thecomplainant 
when he wanted to disclose the alleged rape by her father. If it wastrue at that time her daughter 
wanted to disclose a secret, she could haveconfronted her about it, if not at that time, at other 
times when her father,the defendant, was not around. She did not do this. Her evidence is 
thereforequestionable. She also said that the complainant, ever informed her in 1992 thatshe was 
threatened by the defendant if she revealed a secret. I believe again,she did not confront her 
daughter about this. Her evidence about this is,therefore, doubtful. I do not believe her that the 
defendant threatened to killher after 16th June, 1994. She did not mention this in her statement to 
thepolice. 

I find Sgt. Arsat's evidence rather incredible. I just do not believe thatthe complainant who met 
him for the first time would straightaway asked for hishelp and wanted to tell him a very 
important secret. I also do not believe thaton the second occasion he agreed to pick her up early 
in the morning because shewas in a desperate state and wanting his help. It is likely that Sgt. 
Arsat knewher earlier for quite sometime and that they must have met or spoken many 
timesbefore they went out early in the morning. The complainant's mother did say Sgt.Arsat was 
the complainant's boyfriend. Her brother Shahrumshah (PW9), did say tothe police, Sgt. Arsat 
was her boyfriend. The complainant claimed that Sgt.Arsat was her ordinary friend. I do not 
believe her. She agreed to go out withhim that early morning because he was her boyfriend. Sgt. 
Arsat and thecomplainant denied that they had sex that early morning. The defendant 
supportedby his brother claimed that Sgt. Arsat admitted that he raped the complainant. The 
medical/forensic evidence could only indicate previouspenetration of the vagina. It does not 
prove that this penetration actuallyoccured in 1993. It is, however possible that Sgt. Arsat had 
sex with thecomplainant. Both the complainant and Cpl. Arsat, a married man, were togetherfor 
4 hours in the early hours of the morning. It is obvious that they did notwant to know others to 
see them together. I belive she was even dropped at theschool so that her family would not be 
able to see them together. If thecomplainant wanted to run away as she claimed, she could have 
done so during thedaytime. 



It is not in dispute that the defendant had stopped Cpl. Arsat from going out with the complainant 
again. Cpl. Arsat confirmed that he hasstopped seeing the complainant again since the 

'missing from home' incident. It is therefore likely that the complainantwas not happy with the 
defendant for terminanting her relationship with Cpl.Arsat. It is thus possible that she then 
accused her father of raping her andgot him into trouble to punish him for what he did to her 
close relationshipwith Cpl. Arsat. 

The complainant claimed she was raped about 500 times by her father since1989. However, 
nobody ever saw the defendant and the complainant together eitherin her room or in his room. 
Nobody also ever saw both of them coming out fromthe room or on the way to the room together 
and ever saw the complainant in adistressed condition. The complainant's mother said she 
usually went into herchildren's rooms at night to see whether they were in their rooms. She said 
shenever saw the defendant together with the complainant in a room. 

For the above reasons, I find it dangerous to convict the defendant byrelying solely on the 
uncorroborated evidence of the complainant. I thereforeacquit the defendant of the two charges 
against him and discharge him. 

(KIFRAWI BIN DATO PADUKA HJ KIFLI) Judge 

DPP Norazizah bte Hj Jaafar and DPP Zuraini bte Hj Sharbawi for PublicProsecutor. David 
Clidero (M/S David Clidero & Co.) for Defendant. 


