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JUDGE KIFRAWI. 

23RD AUGUST, 1993. 

JUDGMENT 

The defendant, Zulkifli bin Sabang faces three charges in the followingterms — 

1ST CHARGE 

That you in the month of April, 1989 in the toilet of house No. 124, JalanSungai, Kuala Belait, 
Brunei Darussalam, committed rape on one NORHASMA BINTIAHMAD (F. 12 years), and 
that you have thereby committed an offence punishableunder section 376 of the Penal Code. 

2ND CHARGE 

That you in the month of May, 1989 in the bedroom of house No. 124, JalanSungai, Kuala 
Belait, Brunei Darussalam, committed rape on one NORHASMA BINTIAHMAD (F. 12 years), 
and that you have thereby committed an offence punishableunder section 376 of the Penal Code. 

3RD CHARGE 

That you in the month of June, 1989, in the bedroom of house No. 124, JalanSungai, Kuala 
Belait, Brunei Darussalam, committed rape on one NORHASMA BINTIAHMAD (F. 12 years), 
and that you have thereby committed an offence punishableunder section 376 of the Penal Code. 

The defendant pleaded not guilty to all the charges. 

THE LAW 

I remind myself that in a criminal prosecution the burden lies on theprosecution to establish, so 
that I am sure every element of each charge isproven beyond reasonable doubt. This burden lies 
on the prosecution throughoutthe trial and does not shift. I also note that a conviction on one of 
thecharges does not mean that I must reach the same conclusion on all of them. Itis necessary to 
consider separately the evidence on each charge to see if theprosecution had established all the 
elements of each offence. 



Section 376 needs to be read in conjunction with section 375 of the PenalCode. The section reads 
as follows: 

"A man is said to commit "rape", who, except in the case hereinafterexcepted, has sexual 
intercourse with a woman under circumstances falling underany of the 5 following descriptions 
— 

(a) against her will; 

(b) without her consent; 

(c) with her consent, when her consent has been obtained by putting her infear of death or of 
hurt; 

(d) with her consent, when the man knows that he is not her husband, andthat her consent is 
given because she believes that he is another man to whomshe is, or believes herself to be, 
lawfully married; 

(e) with or without her consent when she is under 14 years ofage. 

Explanation — Penetration is sufficient to constitute the sexualintercourse necessary to the 
offence of rape. 

Exception — Sexual intercourse by a man with his own wife, the wifenot being under 13 years 
of age, is not rape". 

I remind myself of a number of well-established propositions of law whichapply in this sort of 
trial. 

Firstly, in a charge of rape, some corroboration of the evidence of thecomplainant is always 
required. Secondly, having warned myself that it isdangerous to act on the evidence of the 
complainant I may act on herevidence by itself if I find it so credible that I am sure of the guilt of 
thedefendant and I am prepared to act upon the complainant's evidence alone (R vKilbourne 
1973 

AC 729). 

In R v Baskerville (1916) 2 KB, 658, corroboration must be independenttestimony which affects 
the accused by connecting or tending to connect him withthe case. In other words, it must be 
evidence which implicates him, that is,which confirm in some material particular not only the 
evidence that the offencehad been committed but also that he committed it. Thirdly, complaints 
which aremade by a victim in a sexual case, although they do not amount in English law 
tocorroboration of her evidence but only as to consistency of her conduct can inBrunei amount to 
such corroboration. However, the complaint should be made assoon as can reasonably be 
expected after the incident occurs. 



Section 375 of the Penal Code sets out the acts which can constitute rape.It is sufficient to 
constitute rape according to the explanation attached tothat section if there had been a 
penetration of the woman. This means that ifthere is penetration of the vagina by the male organ, 
the offence iscomplete whether or not this is followed by ejaculation inside or outside thewoman. 

In accordance with the defendant in paragraph (e) of section 375 however,rape is committed on a 
girl under age 14 with or without her consent. 

It is not disputed that the complainant, in this case, whom I will callMiss X was born on 30th 
May, 1977, date which appeared on her birth certificate(P8). Her consent is thus not relevant to 
all the 3 charges since she was under14 then. 

The prosecution, to establish the offence of rape in this case, thereforeneed only prove that 
sexual intercourse occurred. Whether or not consent wasgiven is irrelevant in deciding whether 
or not rape has taken place in relationto a girl under 14 although this may of course be relevant to 

sentence in view of the Emergency (Penal Code) Amendment Order 1988, which reads as 
follows— 

"Section 376 (2) ................. and whoever commits rape by havingsexual inter course with a 
woman under 14 years of age without her consent shallbe punished with imprisonment of not 
less than 8 years and not more than 30years and shall also be punished with whipping of not less 
than 12strokes". 

As I am obliged to do, I warned myself that it is dangerous to convict uponthe uncorroborated 
evidence of Miss X. Having done so, I next look to see ifthere is any other evidence which can 
be said to amount to corroboration of whatshe said. 

FIRST CHARGE 

The first incident as described by Miss X took place sometime in April,1989 in a communal 
toilet at Jalan Sungai, Kuala Belait near her house and thedefendant's in-law's house. Miss X 
testified that after she returned fromschool, she went to the toilet and closed the door, which only 
had a smallhome-made wooden lock on it. She took off her underwear and passed urine 
whensuddenly, she saw the defendant, whom she had always referred to as 'Si-Kutal'came into 
the toilet by pushing the door. He then fastened the lock of the door,held her hand and forced her 
to lie down. He then held her legs up, took off histrousers and underwear and then she said 'put 
his private part into my privatepart'. Complainant said, that she tried to push him but he was 
stronger. Shetried to scream but he closed her mouth. Defendant then left and she went homeand 
cried on the way. There was nobody else at home at that time. She did nottell anyone about the 
incident as she said, she was scared of defendant who hadthreatened her by saying 'if you tell 
your parents I will do something to you'.She was also scared of her parents whom she said, are 
strict and had beaten herbefore. She claimed that after the incident, she saw some blood on 
herunderwear. But she had washed her underwear when she got home. She said she alsofelt pain 
in her private part. 



SECOND CHARGE 

The second incident as alleged by the complainant, occurred sometime in theafternoon of May, 

1989 after her return from school in her house (which had since beendemolished). She was alone 
in her house. After having her lunch, she washed thedishes and went to sleep in her brother's 
bedroom. Suddenly, she saw thedefendant 'Si-Kutal' came and held her body from behind and he 
took off hersarong and underwear. She tried to turn her body away but he held her by 
theshoulder. He then took off his trousers and made love to her. By that, she said,she means, 'he 
made love to me by force and he put his private part into mine'.Miss X said, 'I tried to push him 
but I could not. He was more powerful thanme'. According to the complainant he did ejaculate, 
but she cannot remember ifit was inside her. 

After the defendant left, Miss X sat down on the bed and cried. She washedher underwear and 
shirt as she said there was a slight blood and semen stain onthem. Again, she did not tell anyone 
as she was scared of defendant who hadrepeated his threat that 'if you tell your parents, I will do 
something toyou'. 

THIRD CHARGE 

The third incident was alleged to have occurred in their new house built inthe same area 
sometime in June, 1989. Again, she was alone in the house in theafternoon after school. After 
doing her homework, she had lunch, washed thedishes and went to sleep in her bedroom. She 

locked all the doors except one leading from the chicken coop. She went tosleep. Then, she felt 
someone took off her sarong and underwear. She tried toget up but she could not do so. He then 
took off his short pants and underwearand had sexual intercourse with her and said 'he put in his 
private part intomine. He ejaculated inside me'. After that he left. She went to the toilet tochange. 
She then sat on the bed and cried for about half an hour. Again, she didnot tell anyone about the 
incident-for the same reasons; that she was afraid ofher strict parents and of the defendant who 
had repeated the same threat as thaton the 1st and 2nd occasions. 

THE 'COMPLAINT' ? 

It was not until sometime inJanuary, 1990, when her mother's cousin, HjhAinah saw the change 
in her stomach that she went for a urine test and theresult was positive that she realised that she 
was more than 8 months pregnant. She said, she knew at that time, the defendant wasresponsible 
as she had not had sex with anyone else but out of fear of defendantand her parents she dared not 
tell anyone about it. 

Indeed, when her parents knew about it, and when she was asked to lodge areport at the 
Religious Department on 16th January, 1990, she admitted making upa story that she was given 
sweets at school that made her dizzy; whereupon, shewas followed to the school toilet and raped 
by a boy she did not know. 



Somehow, her auntie Hjh Saifon and her parents did not believe her. Theytherefore kept 
pestering her about the 'real father' of the child. Themother-in-law of defendant also assisted and 
pestered her with the samequestion. She told her that if she does not tell the truth; the parents 
would goto Labuan and leave her in Brunei. On hearing this, she said, she decided totell her the 
truth. This bit of complainant's evidence was by the way confirmedby the mother-in-law (she 
was the defence witness). Presumably, that was whenthe meeting was called at the complainant's 
house and whereby in the presence ofboth her family and defendant's family, she answered the 
truth, that it wasdefendant whom the girl referred to as 'Si-Kutal' who had 'disturbed'her. 

PW4, Hjh Saifon testified that she then told defendant that if he had trulydone it, he should be 
responsible for the child even if only to the extent ofmarrying her and then divorcing her just to 
give a 'bin' (legitimate father') tothe child. Whereupon, defendant was alleged to have said 'if I 
only did it once,she could not be pregnant' and PW4, was supposed to have answered 'by 
god'swill, even once, if she then was fertile, she could be pregnant'. 

The mother-in-law, according to PW4 then interjected and said if defendantwanted to marry 
complainant, she would want him to divorce her daughter and shecan take care of her and the 4 
grandchildren. She and the defendant then leftthe meeting. 

Another report was then lodged to the Religious Department on 21st January,1990 whereby 
complainant said, she told the 'real story'. The ReligiousDepartment then referred the matter to 
the police. The complainant gave birth toa baby boy Mohd Azri bin Abdullah on the 2nd 
February, 

1990. As can be seen from the evidence, the matter did not surface at alluntil about mid January, 

1990 ,when complainant was more than 8 months pregnant. 

When the Assistant I/O (PW1) went to the alleged scene, the toilet and theold house had been 
demolished. The complainant and her family and the defendantin-laws, who lived close together 
had moved to a nearby house built virtually inthe same area. The defendant was not charged in 
Court until about 28th November,1992 almost 2 years later. It is therefore not entirely surprising 
that therewere some uncertainty about the dates although the chronology somehow fittedinto 
place 

if we follow the dates contained in some of the documents tendered. As faras the dates in the 
charges were concerned, complainant said she remembered themonths well, because they were 
near her birthday which was in May. 

I do not regard the 'complaints' of the girl herself on 23rd January, 1990as falling within Section 
157 of the Evidence Act. It was about 8 months aftershe was, she said, 'disturbed' by defendant 
and almost 10 months since the firstoccasion when this was alleged to have occurred. Further, 
needless to say, itwas not a 'complaint' as such in the circumstances it was made although 
ifallegation was made as recent as 'reasonably expected'. I would have given moreweight to it. 

THE COMPLAINANT (MISS X) 



As so often happens, the prosecution depends largely upon the evidence of the complainant 
herself. I have to try to assess the reliability and credibilityof Miss X especially where I fail to 
find any corroboration of her evidence. Thecomplainant is a simple young girl with a simple and 
rather strict upbringing.Eventhough she had given birth to a baby in February, 1990, whom she 
had givenup for adoption, and is therefore a young mother, she still appears to me to bea 'child' 
in her appearance and behaviour. She answered most of the questions,embarrassing as they were, 
in a most innocent and outright way. She stood upwell during cross-examination. She may have 
been vague on some matters but thisis hardly surprising taking into account her age, her simple 
and her strictupbringing. Eventhough, she seemed to be 'less serious' as the defence put it, Ido 
not think she is fabricating a story against the defendant merely for thesake of legitimising her 
child. After all, there is no problem of identificationhere. Defendant; always known to her as 'Si-
Kutal' was well known to her.Defendant's wife and her family were very close to complainant's 
family. Thedefendant, on or about the time of the alleged incidents, already had 4 childrenand 
other single brothers. 

The complainant told me that she never had sexual intercourse with anyoneelse. It is not disputed 
that she gave birth to a baby boy on the 2nd February,1990 (full-term) named Mohd Azri bin 
Abdullah. This, by no means providescorroboration of her evidence that the defendant had 
sexual intercourse with heron the 3 occasions. 

However, the DNA report, according to the report of the laboratorydepartment carried out in 
Singapore stated that 'the results indicate thatZulkifli bin Sabang is the biological father of Mohd 
Azri bin Abdullah. Theprobability of paternity is 99.7%'. 

If I accept the DNA report, it would provide me some corroboration or at least strong 
circumstantial evidence that connect thedefendant to the act of sexual intercourse alleged by the 
complainant. Since itis not disputed that she gave birth to a baby boy on 2nd February, 1990 and 
thatwhen she went to the clinic for the urine test in January, she was more than 8months pregnant 
and that complainant said, she was sure that defendantejaculated inside her in the June incident, 
taking into account the gestation period, it is therefore likely that the act which caused her 
pregnancy took place on or about June, 1989. 

DEFENCE CASE 

Defendant denied ever having sexual intercourse with the complainant. Hecalled his in-laws to 
testify for him but they had not really given any usefulevidence in his favour. 

He denied having said 'if I only do it once, how can she be pregnant'during the meeting as 
alleged by PW4. I do not think defendant was telling thetruth. I have seen the defendant in Court 

and if anyone was acting 'less serious' as the Defence put it, it was thedefendant himself and not 
the complainant. 

FIRST AND SECOND CHARGES 



The complainant alleged defendant penetrated her on all 3 occasions.However, with regard to the 
1st and 2nd occasions, I was left in doubt as towhether he did so. The girl was only about 11 
years 11 months on the 1st chargeand about 12 years on the 2nd charge. There is no 
corroboration at all of thegirl's evidence on the 1st and 2nd charge. It is not that I disbelieve 
thecomplainant but it is dangerous for me to convict on her unsupported testimonythat sexual 
intercourse had taken place. Although it is still open for me toconvict, nevertheless, I am not 
prepared to adopt such a course in the light ofthe evidence on the 1st and 2nd charge and the 
absence of the evidence ofpenetration. 

Accordingly, I acquit the defendant on both the 1st charge and 2ndcharge. 

THIRD CHARGE 

I accept that there is some corroboration on the 3rd charge. First, thereis the DNA report which I 
accept. Although, the defence had tried to cast doubtson the reliability and correctness of this 
evidence, the Court had not beenprovided with any contradictory expert evidence to challenge 
the expert'sfindings, nor had it been shown by the Defence that there was evidence of anyflaws 
in the carrying out of the test. 

Further, there is also the 'admission' by the defendant made to Hjh Saifon(PW3) whom I found to 
be truthful witness. She admitted that she had tried toassist to 'settle' the case by telling defendant 
that if he really did it, heshould be responsible for the child even only to the extent of getting a 
'bin'(legitimate surname) for the child and then divorcing the complainant later. Ido not find this 
evidence at all surprising or fatal to the prosecution case.After all, it seems that, even if the 
defendant had admitted 'raping' thecomplainant, bearing in mind the simple mentality of these 
people and theircloseness, it is hardly surprising that they would rather marry them offquietly. In 
fact, I am impressed by this honesty and I believe that defendantdid say 'if I did it once, how 
could she be pregnant' as claimed by Hjh Saifon.This, although, by no means a conclusive and 
outright admission, is anotherpiece of evidence, coupled with the DNA report; the normal 
gestation period andthe fact that complainant was more than 8 months pregnant during the 
Januarycheckup and the date of delivery being 2nd February, 1990; would seem toconclude that 
the defendant's act causing the pregnancy would occur on or aboutJune, 1989, date in the 3rd 
charge. 

Complainant said that she did not consent to the sexual intercourse withthe defendant. I believe 
her. However, this matter as I have said earlier isonly relevant with regard to sentence. 

I am therefore satisfied that the elements of the 3rd charge is provenbeyond reasonable doubt 
against the defendant and I convict him on the 3rdcharge. 

(HAYATI BINTI POKSDSP HJ MOHD SALLEH) Judge 

DPP Ak Kasmirhan for Prosecution. Mr M Chiew for Defendant. 

SENTENCE 



The minimum sentence which a Court can impose for the rape of which youhave been found 
guilty is 8 years imprisonment and not less than 12 strokes. Themaximum punishment is 30 years 
and whipping which by section 257 CriminalProcedure Code must not exceed 24 strokes. 

I take into account that this is your first offence and that as a result ofsomewhat gross overlook 
of the investigation file caused, by what I was told,the frequent change and transfer of officers 
handling the case and thus thedelay in sending and the obtaining of the DNA Report from 
Singapore, you werenot officially charged until about 2 years from the day of your initialarrest. 

However, whilst I do, take this into account and do express my displeasureat this sort of neglect, 
you had not been in remand except for one night on theday of your arrest. 

The complainant was only about 12 years and one month when you had sexualintercourse with 
her. She was a student in Primary six and as a result of allthis unfortunate thing she has had to 
leave school. You were well-known to herand her family and your wife had been very close and 
dependent on each otherespecially in their times of need. At the material time you already had 
4children. I think, you knew very well that the complainant who was of a youngand vulnerable 
age was left all alone most of the time and you took advantage ofher and that situation. 

I have not seen any expression of regret or remorse at all for what you haddone to her, her future 
and to her family and your own. You claimed inmitigation that after the June incident you had 
not repeated the offence. I donot think that is a factor that should mitigate your crime. 

Because you have not pleaded guilty, you cannot efect to receive mydiscount usually accorded to 
those who plead guilty. I cannot agree with yourcounsel that a minimum sentence should be 
imposed. That must be reserved forpleas of guilty and less serious forms of rape under section 
376. 

The sentence I impose is one of 9 years imprisonment with 14 strokes of therattan. 

(HAYATI BINTI POKSDSP HJ MOHD SALLEH) Judge 


