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Bala Ram K.C. J: The content and order of the writ petition submitted before this Bench
pursuant to Article 23, and 88 (2) of the Constitution of the Kingdom of Nepal, 1990 is as
follows:-

The petitioners contend that they are Nepali citizen and that they have duly received certificate
of Nepali citizenship of the Kingdom of Nepal. The petitioners further contend that owing
to the early demise of their husband they have been living a life of a single woman and even
in the absence of their husband and sufferings due to such separation they expect to live a
life worthy of courage and determination and expect to go to foreign countries so as to
enjoy the opportunities of personality development through education, employment and
training.

They contend that the medium for exploring and enjoying the opportunities of personality
development outside the country was through the procurement of passport. And in order to
procure a copy of the passport, the petitioners had submitted an application form along with
a copy of the citizenship certificate and a photograph, wherein the petitioners were informed
that registration of the application could be made only when a woman below 35 years of
age submitted a letter of approval letter from their respective guardian. The petitioners
upon inquiring the basis for submission of pre-approval letter from their guardians, they
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were provided with a circular from the Ministry which read as follows: “I hereby take full
responsibility of the foreign tour and I hereby provide my approval for the foreign visit and
request for issuance of the passport to the concerned person.” The circular provisioned
that application for registration of passport would be effective only upon mandatory submission
of the approval letter from the guardian.

The petitioners contend that whereas the Passport Act, 2024 and the Passport Regulation,
2059, did not prescribe any such provisions, the petitioners had addressed the Chief District
Officer and the Secretary of the Ministry of Foreign Affairs for the procurement of the
passport citing that the provision of submission of approval letter from the guardian was
outside the purview of law and ipso facto arbitrary. They further contend that their
constitutional and legal right regarding procurement of passport had been violated since
their petition had not been entertained and further state that owing to the arbitrary and
illegal act of the respondents, their rights and rights of other Nepali women had been violated.
They contend that since the petitioners represent the rights and interest of the Nepali women
in general and the matter being an issue of public interest have pursuant to Article 88 (2) of
the Constitution entered the extra-ordinary jurisdiction of the honorable court.

The petitioners state that passport is an important medium of going abroad and exploring
and enjoying the opportunities and privileges available and contend that provided, the State
is to curtail illegal restrictions regarding the acquisition of passport, citizens would not be
able to enjoy the opportunities available abroad and would cause encumbrance to the
development of one’s multi-dimensional personality. Provision of acquiring approval from
one’s guardian is arbitrary and unjustifiable. With regards to acquisition of passport, the
Passport Act, 2024 and Passport Regulation, 2059, does not prescribe different standard
and process for male and female. Rule 4 and 14 of the Regulation prescribes that a guardian
may submit an application in case of a minor or for a person with unsound mind. Other than
that, no restriction or conditions have been prescribed wherein any capable Nepali woman
may apply for procurement of passport. Any legal provisions made to curtail restrictions
against personal freedom and right to equality cannot receive validity. Owing to security
reasons, legal provisions can be made to restrict a person traveling abroad but separate
discriminatory conditions or restrictions cannot be prescribed and imposed merely because
the petitioner is a woman and therefore, the restrictions imposed in the acquisition of the
passport is contrary to the rule of law.

Although Article 11 (3) of the Constitution prescribes for positive discrimination with regards
to empowerment of women, the Constitution nevertheless bans negative discrimination.
The classification made in relation to acquisition of passport by a woman is not proper,
justifiable and logical and as such, cannot acquire any validity. The purpose of special
protection as envisaged and prescribed in the Constitution is not to limit the opportunities
and freedom of women but rather, it is to make it more flexible. Provision of acquiring a
consent from one’s guardian for the purpose of acquiring a passport will not enable a
woman to be capable and will cause encumbrance to the enjoyment of other freedoms and
rights and will restrict women from the opportunities coexistence, self-determination and
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right to equal opportunities and will also cause encumbrance to live a dignified life. The said
protection is based on the concept and recognition of Badi community and will cause
encumbrance and hurdles to the personal development of women and such this provision
cannot receive any validity.

Article 13 (2) of the Universal Declaration of Human Rights prescribes and protects the
right to leave any country, including his own, and to return to his country. Likewise, the UN
Covenant on Civil and Political Rights 1966 and Article 1 on International Covenant on
Economic, Social and Cultural Rights,1966, prescribes right to self-determination by people
wherein people may freely pursue their economic, social and cultural development. Likewise,
Convention on the Elimination of All Forms of Discrimination Against Women, 1979, defines
discrimination and determines the responsibility to the State Parties. Article 15 of the
Convention guarantees the freedom of movement without any discrimination.

Therefore, the provision of acquiring approval from one’s guardian for a woman below 35
years creates illegal restrictions to her right to go abroad and to her right and freedom of
movement and therefore, the said provision is not only inconsistent to the constitutional
provision, judicial decisions, and mandatory responsibilities created by international treaties
and agreements but is also contrary to justice and the petitioners pray for the decision and
prevailing provision to be quashed and also seek the court to issue any order deemed
necessary wherein women could procure passport like their male counterparts.

An order had been set aside by a single Bench on February 17, 2004, asking the respondent
as to why the order sought by the petitioners need not be issued and had directed the
respondents to submit their rejoinder within 15 days from the date of receipt of the order
excluding the period of travel and likewise the Bench deeming the issue to be of public
interest relating to gender justice had directed for prioritization of the case upon submission
of the rejoinder.

The rejoinder submitted by the District Administration Office, Kathmandu states as such:
that the respondent’s office had been issuing passports pursuant to the authority prescribed
under Rule 7 (3) of the Passport Regulation, 2059, and pursuant to the orders and directives
provided from time to time by the Ministry of Foreign Affairs and Ministry of Home. That
pursuant to the circular dated June 21, 1996 provided by the Ministry of Home, acceptance
letter from the guardians was sought for issuance of passport for women below 35 years of
age. That the petitioners’ contention that they had submitted an application for procurement
of passport before this office cannot be verified through the records and the respondents
prayed to have the writ petition be quashed citing the contents of the writ petition is illusionary.

Likewise, the rejoinder submitted by the Prime Minister and Cabinet Secretariat states as
such: that the petitioners have failed to state as to how their rights have been violated by the
act of this office and had subsequently requested the court to quash the writ petition.
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The rejoinder submitted by the Ministry of Home states as such: That the Council of Minister
vide decision dated December 25, 1995 had directed for submission of acceptance letter
from the guardian while issuing passport for women below 35 years of age and that a
decision had been rendered to provide recognition to the acceptance letter provided by the
husband, father-in-law, mother-in-law, father, mother, brother, sister-in-law or by a person
under whose guardianship the concerned female was with.

The content of the rejoinder submitted by the Ministry of Women, Children, and Social
Welfare is as such: That the petitioners have failed to state as to how their legal and
constitutional rights had been violated by the act of the Ministry. That with the ratification
of the Convention on Elimination of All Forms of Discrimination Against Women and other
international Conventions to which Nepal has been a Party, a High Level Committee has
been constituted to review the laws that are discriminatory and that the State has been
executing its responsibilities as determined by the Conventions and that the petitioners
contention that the act is contrary to the provisions prescribed in the convention is totally
illusionary and erroneous and the respondents prayed to have the writ petition quashed.

The rejoinder submitted by the Ministry of Foreign Affairs states as such: That the Passport
Regulation does not discriminate between a male and female while issuing a passport and
there is no reason to provide such discrimination. That the Ministry of Home had corresponded
to this Ministry requesting for a simple process for issuing passport for single women
without any approval from the guardian wherein the Ministry vide its letter dated April 14,
2004 had directed the Ministry of Home and to all its Nepali High Commissions to remove
the practice of obtaining a letter of consent from the guardian since such provision was not
mandatory by law and the respondent prayed for the writ petition to be quashed.

Where the case pursuant to the rules had been submitted before this Bench, the Bench
upon perusal of the case files had entertained and heard the submissions presented on
behalf of the petitioners and respondent. The learned advocates, Prakash Mani Sharma,
Raju Prasad Chapagain, Ms. Rama Panta Kharel and Ms. Kabita Pandey, made their
submission as such: that the resolution adopted on right to development by the United
Nations in 1985 provides women like their male counterparts the right to co-existence, self-
determination and respect. That the decision rendered by the Council of Ministers dated
December 25, 1993 regarding procurement of letter of consent from the guardian for women
below 35 years of age is not only discriminatory but also causes encumbrance to their right
of co-existence, self-determination and respect and also causes encumbrance to the
development of their multi-dynamic personality. That where the world has been transformed
into one village owing to the development of transportation and communication, illegal
restrictions would deny a person from enjoying his fundamental rights and freedom. That
the mandatory provision of procurement of letter of consent from the guardian for procurement
of passport for women is discriminatory which is reflected in the rejoinder submitted by the
Ministry of Foreign Affairs which also calls for amendment to such provision. That the
Passport Act and Passport Regulation do not provide any discrimination between male and
female while issuing passports and that the rejoinder also recognizes and accepts that there



165

is no reason behind such discriminatory practices. That the restrictive provision prescribed
not only creates discrimination on the basis of gender but the said provision is illogical and
illegal and therefore, such provision cannot be deemed to be valid. That, although Article 11
(3) of the Constitution, prescribes for special provision for women, such provisions should
be for empowerment of women. That the provision of procurement of letter of consent not
only creates encumbrance to the enjoyment of the rights and freedom but also sustains
discrimination against women. That Universal Declaration of Human Rights, 1948, protects
the right to travel and Convention on Civil and Political Rights, 1966 and Covenant on
Economic, Social and Cultural Rights, 1966, prescribes and provides every citizen the right
to self-determination. That the Covenant on Elimination of All Forms of Discrimination
Against Women, 1979, prohibits all forms of discrimination against women and prescribes
responsibilities for the State for elimination of such discrimination and the Covenant also
prescribes and guarantees that discrimination on the basis of gender cannot be made with
regards to travel. That the provision of procurement of letter of consent for the purpose of
procuring a passport for a woman below 35 years of age curtails and restricts her right to
go abroad and her right to travel and the provision being inconsistent with the Constitution,
prevailing laws, precedents established by the honorable court and international conventions,
the petitioners had prayed for issuance of an order of Certiorari so as to declare void the
said decision and provision and had also sought the Court to issue any other appropriate
order directing the authorities to make provision where a woman could receive passport
like their male counterparts.

Likewise, Joint Attorney, Saroj Prasad Gautam on behalf of the Ministry of Home et.al.
made his submission as such: That pursuant to the spirit of a welfare state, the State with
the objective of providing and guaranteeing protection of women below 35 years of age
had provisioned for the procurement of letter of consent from the guardians for procurement
of passport. That decision to this effect had been rendered by the State so as to provide
protection to them and prayed that the writ petition be quashed.

Today being the date set for rendering a decision on the writ petition, the petitioners have
contended that the decision made by the Council of Ministers on December 25, 1995
regarding the procurement of letter of consent from the guardian for a woman below 35
years of age restricts and violates the petitioners right to go abroad and her freedom of
movement and have sought for declaration such provisions void through an order of certiorari.
Taking note of the submissions, argument and plea presented therein, decision has to be
made on the following questions:

a)  Whether or not the decision dated December 25, 1995 rendered by the Council of
Ministers directing for procurement of letter of consent from the guardians for the
purpose of procurement of passport for women below 35 years of age is pursuant to
the Constitution and law?

b)  Whether or not an order as prayed by the petitioner need to be issued?
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While examining the first question, it is necessary and relevant to understand as to what a
passport is and what is its purpose and importance? Definition of a passport has been
prescribed under Clause (2) of the Passport Act, 2024, which reads as follows: “Passport
means a document issued by His Majesty’s Government to a Nepali citizen desirous to go
abroad that has a list of the countries eligible for visit along with the specific period.”
Likewise, Black’s Law Dictionary defines passport as: “a formal document certifying a
person’s identity and citizenship so that the person may travel to and from a foreign country.”21

Likewise, Encyclopedia Britannica defines passport as: “document issued by a national
government identifying a traveler as a citizen with a right to protection while abroad and a
right to return to the country of citizenship. It is normally a small booklet containing a
description and photograph of the bearer. Most nations require entering travelers to obtain
a visa, an endorsement on the passport showing that the proper authorities have examined
it and permitting the bearer to enter the country and remain for a specific period.”22

From the above definitions, passport is a document identifying the bearer along with his
name and nationality. Such documents are issued by each sovereign nation to its citizen
along with his name and personal descriptions and also request the concerned State to
provide protection to its citizens as and when deemed necessary. Generally, a citizen cannot
enter the jurisdiction of another nation in the absence of a passport but this does not imply
that acquisition of a passport ipso facto guarantees the citizen the right to enter the jurisdiction
of another nation. Passport merely provides identification of the concerned bearer and is
an important travel document in whose absence one cannot travel beyond his country of
domicile.

Although the Constitution of the Kingdom of Nepal, 1990, does not prescribe the right to
travel abroad, Article 12 (1) of the Constitution prescribes and guarantees that except as
provided by law no person shall be deprived of his personal liberty and Article 12 (2)
prescribes and guarantees the following freedoms to its citizens:

a)   Freedom of opinion and expression
b)   Freedom to assemble peacefully without arms
c)   Freedom to form unions and associations
d)   Freedom to move and reside in any part of the Kingdom
e)   Freedom to engage in occupation, employment, industry and trade.

The principal contention of the writ petition is as such: That the decision rendered by the
Council of Ministers dated December 25, 1995 directing for procurement of letter of consent
for the purpose of procuring a passport for a woman below 35 years of age is not only
contrary to the right to equality as prescribed under Article 11 of the Constitution but also
restricts the petitioner’s right to go abroad for education and employment and the said

21 Black’s Law Dictionary, Eight Edition
22 Britannica Ready Reference Encyclopedia, 2005
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provision being inconsistent with Article 11 and 12 of the Constitution, the petitioners pursuant
to Article 88 (2) of the Constitution have prayed to declare the decision dated December
25, 1995 void through an order of certiorari. In this regard, it is for the court to decide as to
whether or not the decision dated December 25, 1995 is inconsistent with Article 11 of the
Constitution and creates discrimination between male and female and as to whether or not
the right to freedom prescribed under Article 12 (2) Section (a) to (e) and guaranteed to the
petitioners have been violated?

Definition of passport and nature of the document has already been dealt hereinabove.
Passport is an important travel document which is issued by every sovereign nation to its
citizens and is a document that identifies its citizens. Pursuant to our legal provisions, a
passport is obtained when an application form pursuant to the format prescribed by law is
filled and a copy of the Nepali citizenship certificate is attached and the same is attested by
any gazetted government officer is submitted and where a prescribed fee is provided. In
order to regularize the procedures relating to passport, the Passport Act, 2024, had been
enacted and other procedures to be fulfilled for obtaining a passport has been prescribed
under the Passport Regulation, 2059. The law that has been enacted to regularize the
process of passport does not provide separate procedures and provisions for male and
female but rather same procedures have been prescribed.

Decision rendered by the His Majesty’s Government dated December 25, 1995 refers to
acquisition of passport for woman below 35 years of age and the amended decision refers
to acquisition of passport only upon procurement of letter of consent to be provided by the
prescribed and listed guardians. From the said decision it is evident that provided a woman
who has no guardian or even where such guardian is available but is reluctant to provide a
letter of consent then such a woman would be denied from obtaining a passport. Passport
is not required to travel within the Kingdom of Nepal. Passport is required provided one has
to go abroad for education, for employment, participating in seminars, for study tours,
participating in sports or for visiting their families. Where passport cannot be obtained,
one is deprived of the freedoms guaranteed under Article 12 (2) Section (a) to (e)
of the Constitution. The Passport Act and Regulation and Article 11 and 12 of the
Constitution does not prescribe any authority to His Majesty’s Government to
prescribe conditions for women only and therefore, the decision dated December
25, 1995 overrides the constitutional and legal provisions and as such the decision
exceeds the executive right to be exercised by the Council of Ministers.

Article 11 guarantees the right to equality. Article 11 (1) prescribes that all citizens shall be
equal before the law and no person shall be denied equal protection of the laws. Likewise,
Sub-article (2) prescribes that no discrimination shall be made against any citizen in the
application of general laws on the grounds of sex. Likewise, Sub-article (3) guarantees that
the State shall not discriminate among citizens on the grounds of sex but prescribes that
special provision may be made by law for the protection and advancement of women. It is
for the court to decide as to whether or not the decision dated December 25, 1993 provides
protection and advancement of the women and as to whether or not the said decision falls
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within the ambit of the proviso prescribed under Article 11 (3) of the Constitution. Provision
prescribed under this Sub-article is deemed important. The Sub-article intends for prescription
of laws for the advancement and protection of women and where such law is made then
the provisions of such laws is not deemed to be discriminatory between male and female.
The decision dated December 25, 1993 made by the Council of Ministers is not a
law but rather it is an executive decision rendered through the exercise of the
executive rights.  The Executive is not vested with the right to render executive
decisions that may encumber the enjoyment of the fundamental rights and freedoms
or create discriminations between males and females and therefore, the decision
dated December 25, 1995 is deemed to be contrary to the right to equality. Proviso
prescribed under Sub-article (3) prescribes for special provisions made by law for the
protection and advancement of women as well as other classes and as such this provision
has special importance. In our society, women are confined within their house and due to
erroneous customs; traditions and superstition, opportunities of obtaining education are denied
to them and as such they are denied of any opportunities regarding intellectual advancement,
employment and therefore, in order to provide them with an opportunity for their development
special provisions have been prescribed under the proviso of Sub-article (3). Owing to the
economic, social, historical and traditional system, the women in Nepal are denied of any
privileges and opportunities in the field of education and employment and provided the
women on the basis of competition are to enjoy the right and freedom guaranteed by the
Constitution, it would not be possible for women to fully enjoy the freedom and the
fundamental rights guaranteed by the Constitution. In order to enhance the capacity of
woman so that they could enjoy the rights and freedom guaranteed by the Constitution, the
proviso prescribed under Article 11 (3) provides for special provisions for the advancement
and protection of the women and this is deemed to be the aim and objective of the said
proviso. Education, employment, occupation, industry, trade and economic resources are
deemed important for the advancement of any class. This reality had been envisaged by
the founding fathers of our Constitution who had realized that provided competition be done
between a class who was economically, socially, traditionally and academically stronger
than the class who was economically, socially and academically weak it would be a
competition between equal and unequal wherein the weaker class would fail in the realization
and enjoyment of freedoms and rights enshrined in the Constitution and therefore, the
proviso under Article 11 (3) prescribes for special provisions to be made by law for the
protection and advancement of women. The petitioners are women and the executive
decision dated December 25, 1995 requiring them to submit a letter of consent
from their guardian for procurement of passport cannot be deemed to be a decision
made for the protection and advancement of the women but rather it is inconsistent
to the letter and spirit prescribed in the proviso of Article 11 (3). Such decisions are
inconsistent with the Convention on the Elimination of All Forms of Discrimination against
Women. Convention on the Elimination of All Forms of Discrimination against Women is a
convention enacted to eliminate all forms of discrimination against women and upon
ratification of the said Convention by Nepal on 22 April, 1991, the said Convention pursuant
to the Nepal Treaty Act, 1990, has been enacted as Nepal laws. Article 2 of the Convention
among others underlines that the State Parties condemn discrimination against women in
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all its forms, agree to pursue by all appropriate means and without delay a policy of eliminating
discrimination against women and to this end undertake the following and subsequently in
Article 2 (f) states that it shall take all appropriate measures including legislation to modify
or abolish existing laws, regulation, customs and practice which constitute discrimination
against women. Likewise Article 3 states that the State Parties shall take in all fields, in
particular in the political, social, economic, and cultural fields all appropriate measures
including legislation to ensure the full development and advancement of women for the
purpose of guaranteeing them the exercise and enjoyment of human rights and fundamental
freedoms on a basis of equality with men. With Nepal being a Party to the Convention, it is
the obligation of the State to amend or repeal all discriminatory laws, customs, and traditions
as deemed necessary in order to eliminate discrimination between male and female and
should make proper arrangements in the political, social, economic and legal sector for the
enhancement of the women. The decision of the Council of Ministers dated December
25, 1995 is not only inconsistent to the provisions enshrined in the said Conventions
but is also inconsistent to the proviso prescribed under Article 11 (3) and Article
12 of the Constitution. Rather than facilitating and encouraging women by
formulating or amending necessary laws or formulating necessary policy for the
enjoyment of the freedom guaranteed under Article 12, the State through the
provision of guardianship has created conditions where women have been made
dependent on male for the enjoyment of their freedoms. His Majesty’s Government
cannot make any laws or any policies and neither can it make any executive decisions
inconsistent to the provisions prescribed in Convention and the Constitution. Provided, such
laws or policies or decisions are made then acts shall be deemed to be void. Provided, the
Parliament rather than prescribing special provisions pursuant to the law and in accordance
to the said convention and the Constitution renders any executive decisions which may be
rendered with a bona fide intention, the said decision nevertheless would be deemed to be
discriminatory, excess of power and arbitrary and contrary to the recognized principles of
rule of law. Where a female unlike her male counterpart who need not submit any
recommendation from his guardian, is subjected to submit recommendation from her guardian
for procurement of passport is inconsistent to Article 11 and such conditions are discriminatory
in itself. Provisions made on the basis of reasonable classification is not discriminatory and
such provisions are not deemed to be inconsistent to the Constitution. Although, the
executive decision dated December 25, 1995 has been made with a bona fide
intention and for the interest of the women, the said decision is not based on any
intelligible differentia and the said decision is deemed to be discriminatory based
on gender and as such the court deems the said decision to be inconsistent with
Article 11 of the Constitution.

The second plea taken by the petitioners is as such: That the conditions prescribed by the
said decision with regards to procurement of passport causes encumbrance to women in
going abroad for obtaining education and also curtails their freedom to return to their country
and that the said conditions causes restrictions to the various freedoms prescribed under
Article 12 and prayed that the said decision be quashed. The world today is vexed with
various problems such as migrant worker, illegal immigrant, organized crime, trans border/
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transnational crime, internally displaced persons, job opportunities and civil war wherein
there is a trend of citizens of a nation going to another country which is more safe and has
abundance of opportunities. It is not possible to enter into another country with the passport
issued by one’s country and even where a person possesses a valid passport he cannot
enter into another country without a visa. Therefore, in the absence of a passport a person
is restricted from going to another country for further studies, is unable to enjoy and exercise
his freedom of opinion and expression in another country, is unable to return to his own
country or is unable to exercise his freedom to engage in any occupation or be engaged in
employment, industry and trade.

Article 13 (2) of the Universal Declaration of Human Rights which was ratified by the
General Assembly of the United Nations in 10 December 1948 prescribes the following:
“Everyone shall have the right to leave any country, including his own and to return to his
country.” Likewise, Article 12 on the International Covenant on Civil and Political Rights
prescribes that everyone shall have the right to leave any country, including his own. The
Covenant of 1966 was ratified by Nepal and therefore, the provisions of the Covenant
pursuant to Section 9 of Nepal Treaty Act, 1990, is applicable as Nepal laws. Provided, the
decision dated December 25, 1995 in relation to the procurement of passport by women
is to be implemented, it would be inconsistent to the provisions prescribed in the Covenant
to which Nepal has been a Party. The State by enacting laws can prescribe conditions for
obtaining passport. The Parliament which is the institution for enacting laws can enact laws
and prescribe conditions where passport may be denied and provided such denial is made
pursuant to the law, then such denial cannot be deemed to be inconsistent with the Constitution
or cannot be deemed to be a restriction against the enjoyment of the freedoms guaranteed
by the Constitution. Provided, the Passport Act or any other laws does not prescribe any
conditions regarding procurement of a passport, then in such event any woman attaining 16
years of age and who is a Nepali citizen is entitled to enjoy the freedoms guaranteed under
Article 12 of the Constitution and the State cannot make any discrimination and deny the
issuance of passport to such women. By virtue of one’s birth and in the absence of any
laws, it is the obligation of the State to provide passport to its citizens without any
discrimination between male and female and it is the legal duty of the State to provide
passport to women in the same conditions as that of males. The Supreme Court of India in
Satwant Singh Sawney vs. Ramarathham has defined personal liberty enshrined in Article
21 of the Constitution as such: Personal liberty which occurs in Article 21 of the Constitution
includes the right to travel abroad and no person can be deprived of that right except
according to procedure established by law. Likewise, the freedom expressed in the Bill of
Right has defined in Best vs. United States, as freedoms that are not only enjoyed within
America but also outside the United States of America. Similarly, in Kent vs. Dulles freedom
as been defined as freedom of movement across frontiers in either direction and inside
frontiers as well as a part of our heritage. Travel abroad like travel within the country may
be necessary for livelihood. It may be as close to the heart of the individual as the choice of
what he eats or wears or reads. Freedom of movement is basic in our schemes of values.
Furthermore, in Maneka Gandhi vs. Union of India the Indian Supreme Court has ruled
the following: It was the vast conception of man in society and universe that animated the
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formulation of fundamental rights and it is difficult to believe that when the constitution
makers declared these rights they intended to confine them only within the territory of
India. Take for example, freedom of speech and expression could it have been intended by
the constitution makers that a citizen should have this freedom in India but not outside?
Freedom of speech and expression carries with it the right to gather information as also to
speak and express oneself at home and abroad and to exchange thoughts and ideas with
others not only in India but also outside. The constitution makers have not chosen to limit
the extent of this freedom by adding the words “in the territory of India” at the end of
Article 19.1a. The ruling furthermore states that “we have therefore no doubt that the right
to freedom guaranteed by Article 19 is exercisable not only in India but also outside.”
Rights relating to freedom enshrined under Article 12 of our Constitution are similar to the
rights and freedoms enshrined in Article 19 and 21 of the Indian Constitution, Article 12 of
I.C.C.P.R and Article 13 of the Universal Declaration of Human Rights.

The third issue raised in the petition is as such: That due to the unavailability of a passport,
the right to study abroad, freedom of opinion and expression and freedom to engage in any
occupation and employment of the petitioners would be violated. In this regard, Article 12
(2) (a) (d) and (e) of our Constitution guarantees to its citizens the freedom of opinion and
expression, freedom to move and reside in any part of Nepal and freedom to engage in any
occupation, industry and trade. Like the Indian Constitution, our Constitution does not restrict
the enjoyment of these freedoms within Nepal but also guarantees the enjoyment of these
freedoms outside Nepal. Other than by law, no restrictions can be made through an
executive or administrative decision in the procurement of passport. Provided
any restrictions have to be made for the enjoyment of these rights prescribed in
Article 12 (2) (a) to (e) including the proviso therein, the Parliament should enact
laws and reasonable restrictions can only be made therein. In the absence of law,
the rights guaranteed by the Constitution cannot be restricted by an executive
decision. This right has not been restricted within Nepal but rather this right can be exercised
and enjoyed outside Nepal and a person may express his opinion in any subject or may
exchange his opinion by expressing the same in any platform or through publication. This
right has not only been prescribed under the Universal Declaration of Human Rights but
the same has been provided for under Article 19 of the International Covenant on Civil and
Political Rights, 1966. Article 19 (2) states as follows: Everyone shall have the right to
freedom of expression; this right shall include freedom to seek receive and impart information
and ideas of all kinds, regardless of frontiers either orally in writing or in print in the form of
art or through any other media of his choice. The terminology “regardless of frontiers”
prescribed under this clause is important. This provision and the provision prescribed under
Article 12 (2) of our Constitution are similar. Article 12 of our Constitution does not prescribe
any political and geographical border and boundary for the enjoyment of this right. Likewise,
Article under ICCPR also does not prescribe any political border but states the terminology
regardless of frontier. Pursuant to Article 126 of our Constitution and Clause 9 of the Nepal
Treaty Act, 1990, the provisions of the Convention should be incorporated in the Nepal law
and therefore, no laws can be made contrary to those provisions. Article 12 (2) (e) guarantees
the freedom to engage in any occupation, industry and trade. This freedom unlike other
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freedoms is not restricted within Nepal and therefore, the petitioners in order to enjoy this
right need not be confined within any boundaries and this is not possible in the present
context. For example, where a crew member of an international airline service is denied
from obtaining a passport or provided, passport is not issued to an intellectual or professor
or where a businessman is not provided with a passport to advertise his product or where
a student is not provided with a passport to study abroad or a sports person is not provided
with a passport to compete in international competition, then it shall be deemed that these
persons have been denied from enjoying their individual freedoms guaranteed by our
Constitution and the covenant relating to human rights. From among the five freedoms
guaranteed under Article 12 (2) Part (a) to Part (e), the freedom guaranteed under Part (b)
probably can be exercised within Nepal but for the enjoyment of other freedoms, the
Constitution has not prescribed any political or geographical border and boundaries and
therefore, His Majesty’s Government cannot and should not render any executive decisions
through the application of its executive rights. Freedoms guaranteed by Article 12 of the
Constitution are indispensable rights for a person to live as a human being. Where, these
freedoms were to be separated from human life, human life would be without any freedom
wherein they would be subjected to live like animals. The fact that the Executive cannot
render any decision restricting the women from enjoyment of the freedoms prescribed
under Article 12 is evident from the laws relating to Passport Act and other foreign laws
and in particular the various specialized agencies of UN and international and regional
organizations such as SAARC.

Passport Act and its Regulation prescribe for issuance of passport. Law relating to passport
prescribes for issuance of passport so that a person may take part in various assemblies of
the United Nations, Asian Development Bank, participation in SAARC assemblies and in
other international conferences and also for a Nepali representative to travel to their respective
Embassies or Commission and to allow a person to travel abroad for studies and therefore,
for a woman to enjoy these rights such document should be issued. Selection of
representatives for membership to the above mentioned international organization is done
from among the citizens and citizen refers to both male and female. Pursuant to the decision
dated December 25, 1995 and the conditions laid therein provided, female citizens are
denied with a passport there would not be any representation from the nation and on the
other hand, women would be not be able to enjoy the freedom prescribed and guaranteed
by Article 12 of the Constitution. Women who are Nepali citizens can be sent as representative
to the UN including other specialized agencies and other international and regional
organizations and embassies. Provided, such women are sent, they would be enjoying their
freedom of occupation and profession. Whether it is representing the State or for private
purpose, the citizens through the medium of passport are enjoying the freedoms guaranteed
by the Constitution and ICCPR. Where, women are denied passports, it would provide
illegal restrictions to the enjoyment of those rights. In the absence of law, the Executive
cannot render any decision restricting the women from the enjoyment of those freedoms.

Therefore, as discussed hereinabove, the decision dated December 25, 1995 rendered
by the Council of Ministers and the conditions laid therein regarding procurement
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of letter of consent from the guardian for obtaining a passport for women below 35
years of age is deemed to be contrary to the right to equality and right to freedom
as enshrined under Article 11and 12 of the Constitution and is also deemed to be
contrary to the provisions enshrined in the International Covenant on Civil and
Political Rights (ICCPR) and therefore, the decision is hereby quashed through
an order of certiorari. Likewise, an order of mandamus is hereby issued in the name of
the respondents directing them to provide passport to Nepali women pursuant to the law
without procurement of letter of consent from their guardians. It is hereby directed to
forward a copy of this order through the Office of the Attorney General for the information
of the respondents and handover the case file as per the rules.

       s/d
Bala Ram K.C.
    Justice

Consenting on the aforesaid opinion

s/d
Badri Kumar Basnet

                      Justice

Dated 13th day of the Month of Mangsir of the Year 2062 (November 28, 2005)……


