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JUDGMENT OF THE COURT 

 

The appeal against conviction and sentence is dismissed. 
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REASONS OF THE COURT 
 



 

 

(Given by Cooper J) 

Introduction 

[1] Following his trial in the High Court before Brewer J and a jury, the 

appellant, JS, was convicted of one charge of wounding with intent to injure, one 

charge of disfiguring with intent to injure and one charge of kidnapping, all in 

relation to one complainant, SH.  She was 17 at the time of the offending and JS 

was 38.  He was sentenced to six and a half years’ imprisonment on the charge of 

kidnapping, five years’ imprisonment on the charge of disfiguring with intent to 

injure and three years’ imprisonment on the charge of wounding with intent to injure, 

the sentences to be served concurrently.
1
  JS brings the present appeal against both 

conviction and sentence. 

[2] The sole basis of the conviction appeal is that the Judge wrongly withheld the 

defence of consent on the charge of wounding with intent to injure.
2
  Brewer J had 

withdrawn the defence relying on the judgment in R v Lee where this Court 

discussed the circumstances in which trial judges would be justified in taking that 

step.
3
   

[3] In essence, Mr Ryan argues for JS that the Judge applied Lee incorrectly.  

He contends that the charge of wounding with intent to injure involved conduct that 

was insufficiently serious to justify withdrawing consent, submitting that the 

judgment in Lee only contemplates withdrawal of the defence in cases involving 

intent to cause grievous bodily harm.  He submits further that there were no public 

policy reasons justifying the withdrawal, and the Judge’s actions amounted to an 

unacceptable intrusion on SH’s personal autonomy.  

[4] The sentence appeal is advanced only in the event that the conviction appeal 

succeeds. 

                                                 
1
  R v S [2016] NZHC 1457 at [28]. 

2
  R v S [2016] NZHC 1185. 

3
  R v Lee [2006] 3 NZLR 42 (CA). 



 

 

The facts 

[5] SH absconded from Child Youth and Family’s care and went to stay with her 

mother.  She then ran away from her mother’s home and was seen hitchhiking in 

South Auckland by JS and his young children, the eldest being X, a girl aged six.  

JS picked SH up and took her to his home. 

[6] SH and JS entered into a relationship and she moved into the house where JS 

lived with his children.  According to JS, the children got on well with SH but from 

time-to-time she had episodes of depression and would leave.
4
  She attempted to 

overdose on pills and on one occasion cut her wrists.  As the relationship developed, 

SH told JS that her mother was alleging that she had sexually molested her younger 

brother and sister.  In his video interview, JS said that he had been informed SH’s 

brother complained that she had interfered with him.  JS also said he understood that 

Child Youth and Family had told SH’s mother that SH could not be left alone with 

the children.  As a result of this he said he became more and more wary about 

SH being around X. 

[7] He claimed that on the evening of 20 December 2014 he came home and 

noticed that X’s bedclothes had been disturbed and that her dolls had been placed in 

a basket next to the bed.  He questioned SH about this and claimed that she had 

admitted lying on a couch next to the bunks where the children were sleeping and 

masturbating using the dolls.  After he questioned her further, “pushing for more and 

more answers”, he claimed she admitted lowering X’s underpants and touching her 

vagina with her finger.  SH denies touching X in this way, but said JS “drill[ed] her 

and drill[ed] her” until she gave in and told him what she thought he wanted to hear.  

According to JS, he then became “really wild” and told SH to leave.  

[8] JS claimed that, although he was upset, he did not want to lose SH, despite 

what she had now confessed.  As they discussed the position, he said SH admitted 

interfering with her brother and sister and that she had never really been punished for 

it.  JS then told her that she would have to go, unless they could work out some way 

                                                 
4
  JS gave a video interview that was played to the jury, and also gave evidence in person at the 

trial.   



 

 

in which she could pay for what she had done and X could understand that what had 

happened was wrong.   

[9] JS suggested he get a hammer and break the finger SH used to touch X with 

so that she would always have a reminder not to touch other people’s children.  

He said that SH agreed in order to stay with him and to save their relationship.  

JS then described locating a brick on his section (photographic evidence suggests 

that this was a type of paving stone) and bringing it into the house.  He told SH to 

put a sock in her mouth saying that it would hurt.  JS then described her pulling a hat 

down over her head so she could not see.  He began to play a recording of a Judge 

Dredd song, saying that he would hit her finger sometime during the song.  

The interview transcript continued: 

So, yeah, she put her finger on the block and, um, I hit it with the hammer 

one time, you know.  That’s why it’s, just one finger.  Um, after it happened, 

um, yeah, she was quite loud.  She like, grabbed her hand and was just like, 

rolling around on the floor going “Oh fuck, oh fuck”, like “Fuck, fuck”, and 

then she’s like “Thank you”, you know, “Thanks babe, thank you”, you 

know, “I’m so sorry about this.  I’m real sorry.”  And, um, I said “Oh, shall I 

call you an ambulance?” and she said, ah, she said she’ll have a cigarette 

first and, yeah, so had a cigarette, I called an ambulance.  We worked out a 

story, what we were gonna say.  We were gonna say that, um, that, ah, I was 

working on a, on a, ah, that I, that I slammed the car bonnet and she was 

walking up the side of the car with that, running her hand along the car and, 

and just as I closed the bonnet and that is how she broke her finger.  So, um, 

I called an ambulance and told them on the phone that that was, you know, 

what had happened with the car bonnet. 

[10] JS gave a similar account at trial although in less detail.  He said that after he 

had hit SH’s finger with the hammer, he saw the finger had been cut and there was 

blood coming out of it.  He told her to try to be quiet so as not to wake up the 

children. 

[11] In cross-examination, there was the following exchange: 

Q. Now you’ve told us about obtaining the brick from the backyard and 

then taking it into the bedroom, is that right? 

A. Yes. 

Q. It was your idea to get the brick? 

A. Yes. 



 

 

Q. And you told [SH] to put her finger on the brick didn’t you? 

A. Yes. 

Q. And you knew as you swung that hammer that you were going to 

cause serious damage to her finger? 

A. Yes. 

Q. And that’s because you wanted to punish her isn’t that right? 

A. Yes. 

Q. You swung that hammer pretty hard didn’t you?   

A. I could’ve done it a lot harder but I didn’t. 

Q. But it wasn’t a light tap? 

A. It was like that.
[5]

 

Q. And that was because you wanted to fracture the finger, isn’t that 

right? 

A. Yes. 

[12] The Crown called evidence from Melissa Male, a paramedic at St John 

Ambulance, who attended JS’s address at about 2 o’clock that morning.  According 

to Ms Male both JS and SH said that she had been injured when a car bonnet fell on 

her hand.  Ms Male examined SH and saw that she had a wound on her right index 

finger, which she described as open and oozing blood.  SH had been unable to bend 

her finger.  Ms Male insisted that SH accompany her to the hospital, which she 

reluctantly agreed to do.   

[13] Agreed facts were read to the jury, which included the following: 

3. Injury to complainant’s hand 

3.1. On 21 December 2014 [SH] was admitted to the Radiology 

Department at Middlemore Hospital.  X-rays were taken of her right 

hand at 4:32am. 

3.2. Her x-rays were reviewed by Consultant Radiologist Michael Hart 

and he noted the following injuries: 

 (a) There was a fracture to the right hand index finger. 

                                                 
5
  Brewer J noted that JS demonstrated in evidence a “short, chopping, over-the-shoulder swing”: 

R v S, above n 2, at [5]. 



 

 

 (b) It involved the joint in the finger nearest the knuckle. 

 (c) The joint was disjointed or misaligned. 

 (d) The head of the lower bone of the finger joint was fractured. 

 (e) The fractured bone was in several parts. 

3.3. The injury to [SH’s] finger required surgery to re-align the broken 

parts of the bones. 

3.4. The radiologist’s opinion was that the injury to the finger was a 

substantial blunt trauma injury, compatible with a strike from a blunt 

instrument. 

[14] After her discharge from the hospital SH returned to JS’s house.  In the days 

that followed JS subjected her to further assaults including attempting to pull out her 

upper front teeth, resulting in the fracturing and chipping of three of the teeth.  

A dental surgeon gave evidence at the trial that the injury was consistent with 

specific trauma such as that applied by an instrument and would have required huge 

force.  He also tied her hands behind her back and tied her feet forcing her to hop 

around the lounge in front of the children.  SH fled from the address on 

Christmas Day, seeking help from a neighbour.  

The trial Judge’s ruling 

[15] Brewer J held that the defence of consent could be withdrawn in a case of 

wounding with intent to injure in accordance with the principles established by the 

judgment in Lee, even though the offence charged did not involve an intention to 

cause grievous bodily harm.  He noted that a judge may withdraw the defence of 

consent in these circumstances if there are good public policy reasons to do so and 

those policy reasons outweigh the social utility of the act in question and the value 

that society places on personal autonomy, which will depend to a significant extent 

on the level of harm intentionally inflicted.
6
 

[16] Brewer J considered that the level of harm that JS had intended was “towards 

the grievous bodily harm end of the spectrum”: an intention to break a finger using a 

                                                 
6
  R v S, above n 2, at [11] and [13], discussing Barker v R [2009] NZCA 186, [2010] 1 NZLR 235 

and R v Lee, above n 23. 



 

 

hammer was an intention to inflict serious harm.
7
  This was serious enough to justify 

consideration of whether the defence should be withdrawn.  He then concluded that 

there had been no social utility served in the deliberate infliction of serious harm in 

the current circumstances.  JS’s purpose in causing the injury had been the fulfilment 

of a condition he stipulated for maintaining an ongoing relationship with SH. 

[17] Addressing public policy reasons for displacement of personal autonomy in 

this case, he identified four considerations.  The first was that domestic violence is a 

major problem in New Zealand.  Second, there was a significant power imbalance in 

the relationship between SH and JS, she being a teenage girl who had absconded 

from state care and moved in with the much older and more mature JS.  They were 

living in his house and she had no income.  She was dependent on him for her 

physical and emotional wellbeing.  The Judge considered it would be against public 

policy to enable a dominant partner in a relationship such as this to use that position 

as a lever to obtain consent to the infliction of serious harm.  Third, SH was 

vulnerable because of her mental health difficulties and her record of self-harm, of 

which JS was aware.  Finally, he referred to what he described as a “gender issue”.
8
  

It would be against public policy to condone a mature man intentionally inflicting 

serious harm on a teenage female, with whom he was in an intimate domestic 

relationship. 

[18] In conclusion:
9
 

… applying Lee as summarised by the Supreme Court in [Ah-Chong v R
10

], 

the common law of New Zealand does not permit consent to be used as a 

defence to the intentional infliction of serious harm to a domestic partner 

where the purpose of the infliction of serious harm is to punish the 

consenting partner and where the consenting partner is particularly 

vulnerable by age, financial reliance, psychological problems and gender. 

[19] Finally, the Judge said that he did not intend his judgment to establish a new 

per se exception to the common law defence of consent; rather, it was a statement of 

the law “arising from, and applicable to, the facts of this particular case”.
11

 

                                                 
7
  At [14]. 

8
  At [24(d)]. 

9
  At [25] (footnote added). 

10
  Ah-Chong v R [2015] NZSC 83, [2016] 1 NZLR 445. 

11
  R v S, above n 2, at [26]. 



 

 

The appeal 

[20] Mr Ryan submitted that the Judge had erred in ruling that consent could be 

withdrawn as a defence to a charge of wounding with intent.  He argued that the 

ruling was contrary to what had been decided in Lee, relying in particular on 

observations of the Court that he said limited the occasions when consent should be 

withdrawn as a defence on public policy grounds to those in which grievous bodily 

harm is intended.  He relied on the judgment of O’Regan J in Barker, which 

distinguished cases involving mere bodily injury from those where grievous bodily 

harm is intended.
12

  This case was not in the latter category because the offence 

charged did not involve grievous bodily harm.  The consequence of not allowing the 

defence of consent to go before the jury was that SH’s right to make a choice 

affecting her own life was taken away from her.  This was inappropriate.  Mr Ryan 

also emphasised observations made by Glazebrook J in Barker that trial judges 

should be “very wary” of withdrawing the defence of consent, other than in cases 

where the particular exceptions already explicitly recognised in Lee clearly apply.
13

 

[21] Mr Ryan was also critical of Brewer J’s emphasis on the context of a 

domestic relationship.  He contended that the Judge had let his “personal views on 

domestic violence” colour his decision.  This had led to a finding of public policy 

reasons for displacing SH’s personal autonomy.  He also contended that the jury 

should have been left to determine whether the consent that she gave was true 

consent and whether the matters referred to by the Judge in withdrawing the defence 

(power imbalance and the vulnerability of SH) were present on the evidence.   

[22] For the Crown, Ms Markham submitted that the approach taken by Brewer J 

was correct: the ability to withdraw the defence is not restricted to cases where an 

intent to cause grievous bodily harm is part of the charge.  This was a serious assault, 

committed in anger.  Brewer J had correctly characterised this as a case where 

serious injury was intended and had been caused.  There was no social utility in JS’s 

conduct.  He had broken SH’s finger as a kind of punishment.  Any issue of personal 

autonomy was insignificant, given the vulnerability of SH. 

                                                 
12

  Barker v R, above n 6, at [134]–[140]. 
13

  At [67].  



 

 

Discussion 

[23] Mr Ryan’s primary submission was that the judge was wrong to withdraw the 

defence of consent because JS had not been charged with wounding with intent to 

cause grievous bodily harm.  That submission rests on the proposition that this 

Court’s decision in Lee confined the cases in which a trial judge could withdraw 

consent from the jury to those in which it is alleged that the defendant intended to 

cause the complainant grievous bodily harm.      

[24] There was an extensive discussion of the defence of consent in Lee.  Writing 

for a court of five, Glazebrook J said:
14

 

[300] In our view, the rule (for all levels of intentional infliction of harm) 

is rather that there is an ability to consent to the intentional infliction of harm 

short of death unless there are good public policy reasons to forbid it and 

those policy reasons outweigh the social utility of the activity and the value 

placed by our legal system on personal autonomy.  A high value should be 

placed on personal autonomy.  Any constraints on human activity must be 

justified, although the right to personal autonomy will not have the 

“trumping effect” Feinberg argues for … .  The test, therefore, is the one 

promulgated by Lord Mustill in [R v Brown], whatever the level of injury 

intended and caused.
[15]

 … 

[301] In cases where grievous bodily harm is intended, however, there may 

be policy reasons for criminalising such conduct despite consent, even on the 

test we propose.  Excluding consent for the intentional infliction of grievous 

bodily harm can be justified on a similar basis to the justification for the 

common law rule as to maim — that is, that the persons on whom grievous 

bodily harm is inflicted may become a charge on society.   

[25] Further, the Court held that consent should be a defence to the intentional 

infliction of injury unless there are “public interest factors militating against that 

conclusion which outweigh the social utility of the activity and the value our legal 

system places on personal autonomy”.
16

   

[26] Later, in summarising the current position of the law in New Zealand, the 

Court observed that in cases where grievous bodily harm is intended public policy 

factors might require the judge to withdraw the defence of consent from the jury.  

                                                 
14

  R v Lee, above n 3 (citation omitted and footnote added). 
15

  The Court derived its approach from the minority judgment of Lord Mustill in R v Brown [1994] 

1 AC 212 (HL).  The “test” referred to was the “rule” set out at the beginning of [300] of R v 

Lee, above n 3. 
16

  R v Lee, above n 3, at [305]. 



 

 

When deciding whether or not to do so the judge should take into account the right 

to personal autonomy, the social utility (or otherwise) of the activity, the level of 

seriousness of the injury intended or the level of risk of such injury, the rationality of 

any consent or belief in consent, and any other relevant factors in the particular 

case.
17

 

[27] Lee was an appeal against a conviction for manslaughter in circumstances 

where the victim died while an exorcism was being performed on her by the 

appellant.  The process involved him sitting on the victim’s chest and applying 

pressure to her neck.  The trial Judge directed the jury that, if it concluded that the 

appellant caused the victim’s death by manual strangulation, consent was irrelevant.  

This Court held that consent was an available defence as a matter of law, subject to a 

possible exclusion on public policy grounds if the appellant had been reckless or 

intended to cause the victim grievous bodily harm.  The Court considered that there 

was an ample evidential basis for the defence of consent, and that it should have 

been left with the jury.  Failure to do so was an error of law.   

[28] The Court’s reasoning was substantially based on the fact that exorcisms are 

a manifestation of religious belief, and therefore protected under s 15 of the 

New Zealand Bill of Rights Act 1990.
18

  The defendant’s conduct, seen in that 

context, had social utility for persons whose beliefs contemplated that practice.  

[29] Issues concerning the ambit of the defence of consent again arose for 

consideration by this Court in Barker.
19

  In that case the appellant had been 

convicted following a trial by judge alone on one count of injuring with intent to 

injure contrary to s 189(2) of the Crimes Act 1961 and one count of wounding with 

intent to injure contrary to s 188(2).  The two female complainants were aged 

respectively 15 (complainant A) and 17 (complainant B) at the time of the offending.  

It was accepted at the trial that the Crown had proved the elements of the offences.  

However, the Judge ruled that the defendant could not rely on a defence of consent 

in the case of either complainant.  

                                                 
17

  At [316]. 
18

  At [322]. 
19

  Barker v R, above n 6. 



 

 

[30] The context of the offending was the appellant’s interest in bondage, 

discipline and sadomasochism.  Complainant A, the subject of the s 189(2) charge, 

was subjected to flogging and scarification, the latter by the cutting of a dragon 

symbol into her right shoulder blade.  Complainant A agreed in cross-examination 

that she had not said or done anything to suggest to the appellant that she was not 

consenting to the scarification.   

[31] Complainant B was also subjected to cutting of her breasts and wrists.  

The appellant gave evidence that complainant B had specifically wanted scarification 

and that they had discussed the process in detail, including sterilisation. 

[32] Glazebrook J noted that in Lee the Court decided that consent is a defence to 

charges such as those that were before the Court except where there are good public 

policy reasons to exclude it, those policy reasons outweighing the social utility of the 

activity and the high value placed by our legal system on personal autonomy.  

She accepted a submission made by the Crown that the same test applied to all levels 

of intended harm.
20

   

[33] However, she also accepted a submission made by the appellant that the 

Court in Lee drew a distinction in the operation of the test between cases where no 

serious injury was intended and those where grievous bodily harm was intended.  

If all that was intended was no more than bodily injury, consent would almost 

inevitably be a defence (apart from cases involving fighting and other rare cases, the 

so-called per se or across-the-board exceptions, where consent could be withdrawn 

as a defence).
21

 

[34] Glazebrook J noted that Lee had not specifically dealt with the appropriate 

approach in the case of intermediate categories of intended harm, lying between 

mere bodily injury and grievous bodily harm.
22

  She said:
23

 

If intent to cause injury that is greater than mere bodily harm is proved to the 

requisite standard, that can be taken into account in assessing whether public 

                                                 
20

  At [54]. 
21

  At [55]–[56]. 
22

  At [64]. 
23

  At [65]. 



 

 

policy reasons require the removal of the defence of consent, whatever the 

actual charge. 

[35] She continued: 

[66] The reality is that there must be a sliding scale in applying the test 

set out at para [300] of Lee, which … applies to all levels of intended harm.  

This means that the more serious the level of intended harm, the more likely 

that public policy factors will serve to exclude consent.  The scope for taking 

into account individualised factors, such as those outlined at para [301] of 

Lee, will increase as the intended level of harm increases, although, in 

applying the test, judges should heed the warning (at para [296] of Lee) not 

to let personal views of acceptable behaviour intrude and to remember the 

high value to be placed on personal autonomy (see para [302] of Lee). 

[36] In Barker, the trial judge had given as the reasons for rejecting the availability 

of the defence of consent the particular ages of each of the complainants, their need 

for protection, the nature of the activity of scarification and the fact that both 

complainants were young persons falling within the definition of “child” under the 

United Nations Convention on the Rights of the Child.  In the circumstances, there 

were policy reasons that ought to outweigh any value to be placed on personal 

autonomy.   

[37] Glazebrook J considered it was not open to the Court to introduce a general 

prohibition against scarification (and related activities such as piercing, branding and 

tattooing).  The age of the complainants could not of itself displace the defence of 

consent in a case of mere scarification.  In the present case, however, what occurred 

had a sexual context.  Glazebrook J considered that scarification in such a context, 

performed on a child under 16 should be, together with fighting, another of the rare 

exceptions referred to in Lee where consent is not a defence even if no more than 

mere bodily injury were intended.
24

  Since complainant A had been under 16 at the 

relevant time, the Judge had been correct to withdraw the defence even if no more 

than mere bodily injury had been intended. 

[38] Complainant B was over the age of 16.  Given that sexual activity is lawful at 

the age of 16 it would be inappropriate for there to be a per se exception for 

scarification in cases involving the mere bodily injury of complainants over that age.  

However, the level of the intended injury of complainant B was such that 

                                                 
24

  At [73]. 



 

 

individualised factors could be used in assessing whether or not consent should be an 

available defence.  Glazebrook J held that the Judge had been entitled to find that the 

factors he had identified outweighed the social utility (if any) of the scarification of 

complainant B, and also outweighed her right to personal autonomy.
25

  

Consequently, it had been open to the Judge to remove the defence of consent in the 

case of that complainant. 

[39] Hammond and O’Regan JJ disagreed with Glazebrook J as to the appropriate 

outcome of the appeal.  We accept, as Ms Markham submitted, that the basis upon 

which Hammond J expressed his disagreement with Glazebrook J did not include her 

approach to the level of harm issue.  However, O’Regan J regarded Lee as having 

established that where mere bodily injury was intended and caused, consent would 

always be an available defence, except in relation to fighting and other per se 

exceptions that might be recognised in the future.
26

  Where grievous bodily harm is 

intended or the perpetrator acts with reckless disregard for the safety of others, 

consent would be available as a defence unless there were public policy reasons 

requiring the judge to withdraw it.  Those policy reasons must outweigh the social 

utility of the activity and the value of personal autonomy.
27

 

[40] O’Regan J’s reasoning was based on the contrast of what was described in 

Lee as the rule applicable to all levels of intentional infliction of harm and the 

specific acknowledgement that in cases where grievous bodily harm was intended 

there might be policy reasons for criminalising such conduct despite consent.
28

  

O’Regan J was also influenced by other passages in the judgment in Lee that he 

considered showed that the judgment had been “framed around” the levels of 

intended harm identified in pt 8 of the Crimes Act.
29

  He therefore rejected 

Glazebrook J’s concept of applying a sliding scale based on the level of intended 

violence. 

                                                 
25

  At [87]. 
26

  At [135]. 
27

  At [136]. 
28

  At [134]–[136], citing R v Lee, above n 3, at [300]–[309]. 
29

  Barker v R, above n 6, at [139]. 



 

 

[41] We accept that there are aspects of the judgment in Lee that justify 

O’Regan J’s reading of it, and it is fair to say that the exposition of the law from 

[289]–[318] is in terms that do differentiate between intent to cause grievous bodily 

harm and mere bodily injury.  However, we do not consider that the Court in Lee was 

intending to draw a sharp distinction between intent to cause grievous bodily harm 

on the one hand, and all other kinds of intended harm on the other.  On the face of it 

that is contrary to what the Court expressed as “the rule”, which it intended to apply 

“for all levels of intentional infliction of harm”;
30

 and there are degrees of harm that 

do not amount to grievous bodily harm but are nevertheless serious and not aptly 

described as mere bodily harm.  It must be borne in mind, for example, that the 

maximum penalty for an offence under s 188(2) of the Crimes Act, the offence with 

which JS was charged, is seven years’ imprisonment.
31

  This can be compared with 

the three year maximum applicable to assault with intent to injure
32

 and one year for 

common assault.
33

  Somewhere in this spectrum mere bodily injury would no doubt 

find its place but we think it unlikely that the Court in Lee was intending to lump all 

of these offences together in a category involving such harm.  

[42] This conclusion is supported by Glazebrook J’s observation in Barker, as the 

author of the judgment in Lee, that Lee did not specifically refer to the intermediate 

categories of intended harm lying between mere bodily injury and grievous bodily 

harm.  There is merit in her observation that a court should not be bound by the 

Crimes Act definition or the charges laid, that being often a reflection simply of 

prosecutorial discretion.
34

  Consequently we agree with her view that:
35

 

If intent to cause injury that is greater than mere bodily harm is proved to the 

requisite standard, that can be taken into account in assessing whether public 

policy reasons require the removal of the defence of consent, whatever the 

actual charge. 

[43] We also agree with her conclusion that there should be a sliding scale, with 

the result that the more serious the level of intended harm the more likely it is that 

                                                 
30

  R v Lee, above n 3, at [300]. 
31

  The same maximum term applies to cases of disfiguring with intent to injure, with which JS was 

also charged in relation to his use of the pliers on SH’s teeth. 
32

  Crimes Act 1961, s 193. 
33

  Section 196. 
34

  Barker v R, above n 6, at [65]. 
35

  At [65]. 



 

 

public policy considerations will exclude consent.
36

  That conclusion is reflected in 

the summary (and apparent approval) of the effect of Lee in the majority judgment of 

the Supreme Court in Ah-Chong v R:
37

   

[50] The circumstances in which consent can be a defence of a charge of 

assault were considered in some detail by the Full Court of the Court of 

Appeal in R v Lee.  In that case, the Court held so far as the common law of 

New Zealand was concerned: 

(a) The common law position in relation to consent is preserved by s 20 

of the Crimes Act, except to the extent that consent is dealt with 

specifically in particular statutory provisions. 

(b) Where consent is available as a defence, an honest but mistaken 

belief by the perpetrator in consent will also provide a defence.  The 

mistaken belief need not be reasonable. 

(c) Consent can be a defence to an assault where no serious injury is 

intended and caused except in the case of fighting. 

(d) In relation to intentional infliction of harm that is greater than “mere 

bodily harm”, consent may be a defence unless: 

(i) there are good public policy reasons to forbid it; and 

(ii) those policy reasons outweigh the social utility of the 

activity in question and the value that society places on 

personal autonomy. 

(e) Where grievous bodily harm is intended, it will be rare for a court to 

accept that consent is available as a defence.  It will be different 

where an activity (a contact sport, for example) involves the risk of 

serious injury.  In such cases, a court is more likely to accept that 

consent is available, ie, that participants consent to run the risk of 

serious injury. 

The important feature of this description for present purposes is that public 

policy considerations are relevant to the courts’ determination of the scope of 

the consent defence in the context of assault. 

[44] What is said at [50(d)] in this passage encapsulates the intermediate 

categories of intended harm referred to by Glazebrook J in Barker.  This confirms 

that where the case involves harm that is greater than mere bodily harm but falls 

short of grievous bodily harm, the defence of consent may be unavailable if there are 

good public policy reasons to forbid it, and those reasons outweigh the social utility 

of the activity in question and the value that society places on personal autonomy.   
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  At [66]. 
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[45] In the present case, we agree with Brewer J’s conclusion that, although JS 

had not been charged with wounding with intent to cause grievous bodily harm, the 

harm intended and inflicted was at the serious end of the spectrum.  We have already 

described the injuries caused.  To procure someone to place her finger on a block and 

then hit it forcefully with a hammer is to engage in a serious act of violence.  

The injury that SH sustained bears that out.  Although the Court in Lee observed that 

withdrawal of the defence would usually be provisional pending a decision by the 

jury about the intended level of harm, in this case it was made plain by JS’s 

admissions that he intended to inflict serious injury.
38

 

[46] Once that point is reached the question is whether there were public policy 

reasons to forbid the defence of consent going to the jury.  We again concur with the 

Judge’s view that there were such public policy reasons.  The Judge did not err in 

this part of his reasoning by referring to the fact that domestic violence is a 

significant issue in New Zealand.  He was also right to emphasise the significant 

power imbalance between JS and SH; he was 38, and she was 17 at the time of the 

offending.  She was living in his house with nowhere else to go.  Their relationship 

was evidently of importance to her and she was prepared to submit to what she must 

have anticipated would be an extremely painful assault on the basis that that was 

necessary to ensure their relationship would continue.  Further, the events took place 

against the background of serious allegations that JS had insisted she admit.  

Not only was there this significant imbalance of power; the circumstances in which 

SH submitted to the assault were also tantamount to duress. 

[47] This is not a case like Lee or Barker in which it was possible to identify as an 

element of social utility some benefit to the victim.  Here, there was no matter or 

context extraneous to the assault itself that could be said to justify it.  The criticism 

made by Mr Ryan that the judge allowed personal views on domestic violence to 

colour the decision misses the mark.  While the cases warn that Judges should guard 

against letting their personal views influence their decisions about social utility in 

this context, there is no social utility on offer here.  It is a pure case of serious 

violence.   
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  R v Lee, above n 3, at [307] and [317]. 



 

 

[48] Further, to allow the defence to go before the jury in the circumstances of this 

case would not have recognised the value that society places on personal autonomy 

as Mr Ryan submitted it would.  On our view of the facts, SH’s consent could not 

properly be described as an exercise of personal choice; she was in reality 

responding to a threat that the relationship would be over unless she submitted to 

what JS intended to be a form of punishment.  Overall, we consider there were no 

countervailing reasons of social utility or personal autonomy that could outweigh the 

public policy reasons that led to the exclusion of the defence. 

[49] We add, as did Brewer J, that this is not to create a per se exception for cases 

of domestic violence.  We have simply considered the individualised factors 

available in this case of serious violence, in accordance with this Court’s judgment in 

Lee. 

[50] For these reasons, the conviction appeal cannot succeed.  In these 

circumstances, the basis upon which the sentence appeal was advanced falls away, 

and that aspect of the appeal must also fail. 

Result 

[51] The appeal against conviction and sentence is dismissed. 
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