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Flynote: Criminal law – murder – the deceased, a defenceless pregnant minor 

female person was stabbed in the chest and in the back as a result of which she 

died from the said stab wounds. The accused is convicted on murder, assault 

with intent to do grievous bodily harm and assault by threat on the deceased’s 

grandmother. 
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Summary: The accused and the deceased were involved in a romantic 

relationship riddled with continuous violence. On the day of the incident the 

mother of the deceased, her husband and others went to the house of Andries 

Swartbooi where the accused resided to look for a cap (hat) the accused had 

taken from the deceased. They found the accused there. They looked for the cap 

inside the house, but they did not find it. While they were still talking to the owner 

of the house the accused left them without saying a word. He came to the 

deceased’s residence and started unnecessary arguments with her and in the 

process he stabbed her in the chest. When she tried to escape, he stabbed her 

twice in the back and succumbed to her injuries at the scene. 

 

Held: The accused is convicted of murder with direct intent; assault with intent to 

do grievous bodily harm and assault by threat on the deceased’s grandmother. 

 

________________________________________________________________ 

 

VERDICT 

________________________________________________________________ 

 

In the result the accused is convicted as follows: 

 

Count 1: Guilty - Murder dolus directus. 

Count 2: Assault with intent to do grievous bodily harm – read with section 94 of  

               the Criminal Procedure Act 51 of 1977 and further read with Act 4 of 

               2003 – Guilty. 

Count 3: Assault by threat – Guilty. 

________________________________________________________________ 

 

SIBOLEKA J 

 

[1] The accused is facing the following charges: 
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COUNT 1: MURDER, read with Act 4 of 2003 

In that upon or about 3 October 2012 and at or near Mariental in the district of 

Mariental the accused unlawfully and intentionally killed Sara Van Der 

Westhuizen, a minor female person. 

 

COUNT 2: ASSAULT WITH INTENT TO DO GRIEVOUS BODILY HARM – read 

with section 94 of Act 51 of 1977 and further read with Act 4 of 2003 

In that during September 2012 and at or near Mariental in the district of Mariental 

the accused did unlawfully, intentionally and on diverse occasions assault Sara 

Van Der Westhuizen by kicking her several times on her body and beating her 

with steel wire on her back with the intent to do the said Sara Van Der 

Westhuizen grievous bodily harm. 

 

COUNT 3: ASSAULT BY THREAT 

In that upon or about 3 October 2012 and at or near Mariental in the district of 

Mariental the accused did unlawfully and intentionally assault Anna Maria 

Baisako by threatening her that he will kill her, thereby causing the said Anna 

Maria Baisako to believe that the said accused intended and had the means 

forthwith to carry out his threat. 

________________________________________________________________ 

SUMMARY OF SUBSTANTIAL FACTS IN TERMS OF SECTION 144(3)(a) OF 

THE CRIMINAL PROCEDULE ACT, 51 OF 1977 

________________________________________________________________ 

At all relevant times the accused and the deceased were involved in an actual or 

perceived intimate or romantic relationship. The deceased was pregnant with the 

child of the accused at the time of her death. The accused assaulted the 

deceased on diverse occasions during September 2012 in the manner set out in 

count 2 of the indictment. On 3 October 2012 the accused was verbally warned 

by Cst. Umati to stop assaulting the deceased. During the evening of 3 October 

2012 the accused went to the parental house of the deceased and called her out. 
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He stabbed her at least six times before she ran into the house for safety. She 

tried to hide behind the complainant in count 3. He threatened to kill the 

complainant in count 3 and stabbed the deceased the seventh time in her neck. 

The deceased died as a result of the stab wounds to her neck and chest. 

 

[2] After tendering a plea of not guilty the accused, through his counsel made 

the following admissions in terms of section 220 of the Criminal Procedure Act 51 

of 1977. 

 

‘That the accused stabbed the deceased Sara Van Der Westhuizen who died as a result 

of the said stab wound’. 

 

[3] I will now look at the prosecution case placed before court on this matter. 

 

[4] Blommetjie Owoses Baesako testified that her other name is Charmaine. 

She is a resident of Takarania in Mariental. She came to know the accused 

through the deceased, her aunt. When this witness, the deceased, her mother 

returned from the clinic the accused detected a text message on the deceased’s 

cellular. This resulted in the accused kicking her in the abdomen and beating the 

deceased. At some stage while she was inside the living room he assaulted her 

with a steel wire. The deceased’s mother was also present. The deceased did 

nothing to the accused to be beaten like that, she was just crying. 

 

[5] Anna Maria Baisako testified she is a resident of Takarania in Mariental 

and the deceased was her granddaughter. She resided at the house of the 

deceased’s mother. On 03 October 2012 she was at home with Rosa Samuels. 

The deceased and three children were watching television. There was a loud 

knock at the door and the deceased went there to see. She heard the deceased 

mentioning the name ‘Raka’ in reference to the accused and she said ‘… I used 

to tell you that your bicycle is standing there’. 
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[6] The deceased was then stabbed, she ran into the house. In that process 

she was again stabbed in the back. The deceased started bleeding. The witness 

asked the accused why he stabbed the deceased and the accused said to her  

‘… granny I will also stab you’. In view of the fact that the elderly lady had already 

seen the accused stabbing the deceased she believed that the accused will 

execute what he was saying and he will stab her as well. The then weak 

deceased asked the witness to take her outside. While the elderly lady took the 

deceased outside the accused again stabbed her on the throat (neck area) and 

ran away. She died thereafter. The children who were watching television with 

the deceased also ran away. 

 

[7] This witness testified that the deceased did not attack the accused in 

anyway and neither did she have anything in her hands. 

 

[8] Lena Van Der Westhuizen testified that she is the mother of the deceased. 

Before the incident she spent some time at the hospital attending to her sick 

husband. After this they returned to her house at Takarania Location in Mariental. 

She found the accused inside her residence and when she inquired from the 

deceased she got nothing. She told the accused to leave her house which he did 

and the deceased followed him. 

 

[9] According to this witness the deceased was still attending school at the 

time she went to reside at the accused’s residence for two weeks. This happened 

at the time this witness was attending to her sick husband at the hospital. When 

the deceased returned home, this witness and Blommetjie Awases Baisako took 

her to the clinic for examination and were told she was pregnant. When they 

arrived back at home, they found the accused and out of jealousy he beat her 

with a steel wire. Blommetjie Baisako confirmed this incident in her evidence. It 

was after the visit to the clinic that the deceased told this witness, her mother, 

that it was the accused who impregnated her. The accused acknowledged 

responsibility therefore. 
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[10] In the meantime the accused opened a case of theft of his bicycle parts 

against the deceased’s mother. The bicycle parts allegedly went missing while it 

was standing at her premises. The police found no wrongdoing on her part and 

no case was opened against her. They came back home, and for no apparent 

reason the accused beat the deceased with a steel wire. From here the accused, 

the deceased, her mother, her husband, and Anna Maria Baisako went to 

Woman and Child Protection Unit. This visit was necessitated by the accused’s 

continued assault on the deceased as well as impregnating her while she was 

still a school going child. 

 

[11] The police told the accused to stay away from the deceased and to stop 

sending her text messages. He was advised to just wait, so that he starts to 

maintain the child who will be born. The visit to Woman and Child Protection Unit 

offices did not sit well with the accused, he appeared upset as they left the 

premises. The deceased’s mother told the accused, they should go to his 

residence to collect a hat the deceased had left there, he agreed, but they did not 

find it. 

 

[12] The accused’s uncle told them that the accused threw both the plate and 

the food on it over the fence saying it was poisoned. All this was said in the 

accused’s presence. Nobody among them ever assaulted the accused. Suddenly 

while they were still at his uncle’s residence, talking, he left without saying a 

word. Shortly thereafter they received a call from home that the deceased has 

been stabbed. They left and when they came home, they found the deceased 

already dead. Anna Maria Baisako was at the scene at the time of the incident. 

 

[13] Rosa Rosalia Samuels testified that she is a resident of Takarania 

Location in Mariental and the accused is her cousin. On 03 October 2012 she 

knocked off at 19h00 from her work place. On her way home the accused texted 

her asking for something to eat. She told him to go there as she was still on the 
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way. The accused again texted her to say the deceased’s mother and her sister 

were attacking him. After undressing her work clothes he called the accused to 

find out where he is and Petrus Davids answered the phone saying the accused 

has killed the deceased. 

 

[14] Samuels, her mother Anna, Imelda and Clara Swartz were at home. The 

accused called and told them he was at the Hostel. This witness and Clara 

Swartz went there and found the accused and together they walked back home. 

The witness asked the accused why he stabbed the deceased to death and with 

what. The accused told her he used a knife because the deceased’s family had 

earlier on attacked him. The accused handed a yellow handled knife, the murder 

weapon to Clara Swartz in Samuel’s full view. Police were called and the 

accused was arrested. In court she recognized the same knife (exhibit A). 

 

[15] Petrus Davids testified that he resides in Mariental. He knows the accused 

as a family member. He also knows the deceased on this matter as he was 

dating her sister. On 03 October 2012 this witness, Mina Baisako went to Andries 

Swartbooi’s house, who is also the witness’s father. It is at that residence where 

the accused was staying. They went there to look for a hat that the accused took 

from the deceased. The deceased’s mother and her husband, Klaas Willemse, 

found them there and joined them. They all sat and were talking about the 

allegations of poisoned food as well as the hat and the accused was laughing. 

There were no problems. The accused left them while sitting and talking among 

themselves nicely.  

 

[16] About an hour after his departure, Lena Van Der Westhuizen received a 

call that her daughter (the deceased) has been stabbed at home. She asked him 

to run fast back home as they were following behind him. At the scene of crime 

this witness found Adam Baisako in the yard. The deceased’s grandmother and 

children such as Vera Van Der Westhuizen, Rhyno Van Der Westhuizen and 

Elizabeth whose other name he does not know, were also there. This witness 
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and Adam Baisako entered into the house and there he saw the deceased’s 

body lying in a pool of blood. The police came and locked the house. According 

to this witness the accused’s assertions that he was attacked, beaten up with 

hosepipes at Andries Swartbooi’s house are false, nobody assaulted him. This 

witness and Lena Van Der Westhuizen were only looking for a ‘kappie’ (hat) 

inside the house of this witness’s father. 

 

[17] Landi Baisako testified that she resides at Sonop in Mariental. She knows 

the accused as the boyfriend to her sister; the deceased on this matter. At the 

time of the incident she was not sharing residence with the deceased. That day 

she came over to the deceased’s residence asking her to be escorted to a 

certain place where a memorial service of her brother was taking place. The 

deceased said she must wait for her as she was busy preparing meals, and her 

siblings were also in the house. The accused was present and for no apparent 

reason he started fighting the deceased and threw her on to the lounge chair. He 

warned this witness not to intervene or else he will fight her as well. On seeing 

this the witness went outside the house. The accused was beating the deceased 

and in the process he also stepped on her stomach. The deceased did not fight 

back. She tried to escape but to no avail. She also asked the accused to leave 

her alone, but he just continued beating her. 

 

[18] Richert Van Der Westhuizen testified that at the time of this incident he 

was a D/Inspector in the C.I.D. department at Mariental. On 03 October 2012 

when he heard about the incident, him and D/Sgt. Isaacks went to the scene of 

crime where he saw a female person laying on her stomach in a pool of blood. 

From the information he got from bystanders he started searching for the 

accused. He drove to a place called White House ± ten kilometers outside 

Mariental where the accused’s mother was staying. While going there he was 

called back and told the accused has been found in the location at his aunt’s 

house. 
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[19] The accused’s aunt Clara, handed a knife to them. He explained the legal 

rights, telling him that he was facing a serious case. He was not obliged to 

answer questions or to give any explanation related to the incident. The officer 

told the accused that he has a right to a legal representative of his own choice, if 

he cannot afford one, he is free to apply for a Legal Aid instructed counsel. The 

accused told him he understood the explanation and he elected to remain silent. 

He searched the accused and found a light blue in color nylon rope and a letter 

written in Afrikaans on him. 

 

[20] He caused it to be translated into English by the sworn translator, Mr. 

Shivangulula. ‘It briefly stated that the accused’s in-law wanted to kill him by food 

poison, but he was alerted and he didn’t eat it. His in-law wanted to give the 

deceased to another man that is why his heart got pain. The two must be buried 

next to each other. His corpse will be found in the riverbed where he was going 

to hang himself’. Apart from blood spots on his T-shirt, the accused did not have 

visible injuries on his body. 

 

[21] Charles Michael Swartz, a resident of Takarania in Mariental, is the 

accused on this matter. Before the incident he worked at Eagle Night Watch as a 

security guard. His salary was between N$3 000 to N$4 000 Namibian Dollars. 

He divided his salary to support his in-laws house and his uncle’s house where 

he resided. The accused was a musician and he served in the same choir as the 

deceased. That was how they dated each other and in March 2011 they were in 

an intimate romantic relationship as boy and girlfriend. At some stage he stayed 

by the deceased at his in-laws house. 

 

[22] On 03 October 2012, the day of the incident, the accused went to his 

uncle Petrus Dawid (Puna)’s house. While laying there during the day the 

deceased’s mother, her husband Klaas Willemse, Fransina, Jolandi Baisako, and 

Mina Baisako arrived. The deceased was not among this group, she was not 

there. The accused was called to come out and when he complied, the mother of 
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the deceased told the accused’s uncle that the accused was very rude and 

disrespectful to her. She asked the accused to tell his uncle how he swore at her, 

but he refused saying the issues were already sorted out at the Police Station, 

Woman and Child Abuse offices.  

 

[23] The aunt of the deceased said the accused was stubborn. She started to 

quarrel and to swear at the accused. That was when the deceased’s stepfather 

held the accused firm while the deceased’s mother and her aunt took hosepipes 

and started beating him up. He broke lose, ran into his uncle’s house and took a 

knife with which he managed to scare his assailants off. The accused left his 

assailants at his uncle’s house. He took this knife and went to the deceased and 

found her at her mother’s residence. He started to confront her about the people 

who assaulted him at his uncle’s house in the deceased’s absence. 

 

[24] The deceased in my considered view correctly told him off, saying that she 

was not part of the alleged people who attacked and beat him up and therefore 

had nothing to do with the said incident. The accused did not want to listen to 

common sense, he instead continued confronting her on the said issue unknown 

to her and arguments ensued between them. The deceased told the accused, 

she was not there and did not even see what happened to him. According to the 

accused the deceased went back into the house and fetched a kitchen knife. The 

accused did not want to leave her alone and she raised the knife up to stab him, 

but before she could do so the accused grabbed the deceased’s hand in which 

she held the knife. 

 

[25] While so holding the deceased’s hand the accused stabbed her on the left 

front of her chest. After this stab wound she turned and ran back into the house 

to get out of danger and while so running away, the accused stabbed her two 

times in the back. The deceased later succumbed and died of the stab injuries 

the accused inflicted on her. 
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[26] Dr. Simasiku Kabanje conducted the post mortem examination on the 

deceased and found that she died as a result of stabbing on the neck and chest. 

In total the deceased was stabbed seven times. The stab on the neck severed 

the left carotid artery, a major vessel that carries blood from the heart to the 

head. Blood accumulated between the lungs and the ribs in habiting their 

expansion function. The right lung was injured, penetrated by the weapon from 

one side to the other. All internal organs were pale in color due to internal 

bleeding. She died as a result of stabbing on the neck and chest. 

 

[27] Discussion of the evidence – It is very clear from the prosecution 

witnesses that the accused regularly assaulted the deceased. He did not halt this 

tendency even when he noticed that she was pregnant with his own child. He 

instead intensified the onslaught on her; for jealous reasons. 

 

[28] In regard to the death of the deceased on 03 October 2012 the 

deceased’s grandmother Anna Baisako, some children and the deceased were 

at home when the accused started asking for his bicycle from the deceased at 

the door of the house. Anna Baisako could hear how the deceased was directing 

the accused to where his bicycle was standing in the yard. According to this 

elderly lady the deceased was stabbed at the door and when tried to escape by 

running inside the house, the accused stabbed her in the back as a result of 

which she later died. 

 

[29] When the accused gave evidence related to how and what caused the 

deceased’s death, he framed a false story saying the deceased’s mother, her 

husband and others assaulted him at his uncle’s house. Klaas Willemse held him 

firm while the deceased’s mother and another lady jointly beat him with hose 

pipes. When he broke lose he successful scared them with a knife, left them at 

his uncle’s place and came to the deceased’s residence confronting her as to 

why her family members beat him up. According to him, he persisted asking her 

things that she did not have knowledge on. When she rubbished the issues she 
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went inside took a knife to stab him, but he grabbed her hand and stabbed her 

with the knife he allegedly used to scare off the deceased’s family members. 

 

[30] After the first blow he released her and as she ran into the house to 

escape he stabbed her twice in the back and ran away. The accused’s account 

of what happened is so unreasonable that it fails right away in addition to the fact 

that the prosecution witnesses credibly displaced the said evidence. 

 

[31] I am satisfied that the prosecution has proved the allegations it preferred 

against the accused beyond reasonable doubt. 

 

[32] In the result the accused is convicted as follows: 

 

Count 1: Guilty - Murder dolus directus. 

Count 2: Assault with intent to do grievous bodily harm – read with section 94 of  

               the Criminal Procedure Act 51 of 1977 and further read with Act 4 of  

               2003 – Guilty. 

Count 3: Assault by threat – Guilty. 

 

 

 

 

 

 

                 _____________ 

                                                                                                       AM SIBOLEKA  

                              Judge 
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