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Supreme Court, Special Bench
Hon�’ble Justice Anup Raj Sharma

Hon�’ble Justice Ram Prasad Shrestha
Hon�’ble Justice Gauri Dhakal

Order
Writ No. 064-WS-0011

Subject: Certiorari/Mandamus

Advocate Sapana Pradhan Malla, self and on behalf of Forum for Women,
Law and Development located at Kathmandu District, Kathmandu
Metropolis Ward No. 11, Thapathali�…�…�…�…�…�…�…�…�…�….....................1
Advocate Mira Dhungana self and on behalf of Forum for Women, Law and
Development, located at Kathmandu District, Kathmandu Metropolis
Ward No. 11, Thapathali �…�…�…�…�…�…�…�…�… �…�…�…�….............�…....�…1

Vs.

Prime Minister and Council of Ministers, Singhadurbar �…..........�….............1
Ministry of Law, Justice and Parliamentary Affairs, Singhadurbar ...............1
Ministry of Women, Child and Social Welfare, Singhadurbar �…�…�…............1
Interim Legislative Parliament, Singhadurbar �…�…�…�…�…�…�…�…...........�…1
.

Anup Raj Sharma J: The merit and decision of the case submitted before this court
pursuant to Article 32 and Article 107 (1) of the Interim Constitution, 2063 is as follows:

The writ petitioners contend that they being Nepali citizen have been associated with
Forum for Women, Law and Development and that they have been working as legal
professionals for a long period in the field for women�’s legal rights in particular for the
rights of women, empowerment, upliftment, development and on other matters relating to
women�’s legal rights. The petitioners contend that since Section 9 on the Chapter of Marriage
under the Muluki Ain, 2020 (which has been implemented in the form of law pursuant to
the amendment made under the Act relating to Gender Equality, 2063) and the legal provisions
prescribed under Section 9 (a) under the Act relating to Gender Equality being contrary to
Article 12, 13, 16, 18 (2), 20 (1), (2), and (3) of the Interim Constitution of Nepal which
prescribes for the right to freedom, the right to social security, the right regarding environment
and health, the right against discrimination on the basis of gender, and the right against
physical, mental or any other form of violence which shall be punishable by law. The writ
petitioners contend that since the above provisions are contrary to the Constitution, they
have sought for the annulment of the said provisions through the order of certiorari.
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The petitioners contend that Article 1 of the Constitution prescribes the Constitution to be
the fundamental law and any laws inconsistent with the Constitution shall, to the extent of
such inconsistency, be void. Likewise, Article 12 (1) prescribes every person the right to
live with dignity, whereas Article 12 (2) guarantees the right to personal liberty. They further
contend that Article 33 prescribes responsibilities for the State wherein the State is obliged
to effectively implement international treaties and agreements and to repeal all discriminatory
laws. The petitioners contend that under such provisions, where a spouse beyond recovery
is unsound of mind and where she has contradicted sexual disease, it is the husband�’s duty
to provide medical treatment but seeking consent for another marriage does not seem to be
rationale. Similarly, they contend that where consent is not given by the spouse then such
spouse pursuant to Section 9 and 9 (a) on the Chapter of Marriage is subjected to additional
violence. Likewise, where a spouse is paralyzed or is blind in both eyes, the spouse should
be entitled to assistance and care but where consent for another marriage is sought and the
same is not given by the spouse, consent from such spouse may be obtained through, fear,
coercion and domestic violence wherein there could be the possibility of the victim being
further neglected. The said provision prescribes that the husband can take a second wife
provided no child is born due to the spouse but same right is not provided to the spouse in
the event no child is born due to the husband and as such this provision is discriminatory
against women. Likewise, where a spouse having obtained her share of property through
partition and lives separately has to forsake her marital rights whereas the husband is
entitled to marry and therefore, these legal provisions are discriminatory, illegal, and not
only invites violence against women but also recognizes women as second class citizens.

The provisions prescribed under Section 9 and 9 (a) on the Chapter of Marriage are contrary
to the treaties ratified by Nepal and in particular to Article 1, 2, 7, 8, 16 (1) of the Universal
Declaration of Human Rights (UDHR), 1948, Article 2, 3, 7, 16, 23 of International
Convention on Civil and Political Rights (ICCPR), Article 1, 2, 3 of International Covenant
on Economic, Social and Cultural Rights (ICESCR), 1966, Article 1, 2, 3, 4, 15, 16 of
Convention on the Elimination of all Forms of Discrimination against Women (CEDAW),
1979 and that the said provisions are contrary to Article 156 of the Interim Constitution,
2063 and Section 9 (1) of the Treaty Act, 2047.

In this regard, the honorable Supreme Court in writ petitioner Advocate Mira
Dhungana vs. Government of Nepal had propounded precedents relating to Sub-
section 1 of Section 1 on the Chapter of Husband and Wives and similarly in writ
petitioner Lily Thapa vs. Government of Nepal, the court had propounded precedent
wherein the court had declared that the provisions prescribed under Section 2 on
the Chapter of Women�’s Property were discriminatory against women. The principles
propounded by the court in the above two cases are also relevant in the said case.

The petitioners through the writ petition contend that where Section 9 and 9 (a) on the
Chapter of Marriage under the Muluki Ain, 2020, being contrary to the fundamental rights,
rights relating to property, rights relating to gender equality pursuant to international recognition
and international law, right to self-determination, right against gender discrimination, women�’s
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right to marriage, and women�’s property rights, they have sought for the annulment of the
said provision through an order of certiorari and have sought the court to issue orders
deemed necessary pursuant to the principle of equality and have sought the court to issue
an interim order refraining the respondents to do or cause to do any works pursuant to
Section 9 and 9 (a) on the Chapter of Marriage and have asked the court to place the case
in priority.

An order had been set aside by a Single Bench on Sept. 30, 2007 asking the respondents as
to why the order sought by the petitioner need not be issued. Likewise, the order had stated
to present the case upon receiving the rejoinder within 15 days from the date of execution
of the order excluding the period of travel or upon the expiry of the limitation.

Joint-Secretary Mr. Tek Prasad Dhungana on behalf of the Legislative-Parliament had
submitted a rejoinder stating that leaving aside some exceptions, Section 9 on the Chapter
of Marriage had prohibited polygamy and that these exceptions were the need of the society.
He further stated that other than where a spouse pursuant to Section 9 (a) on the Chapter
of Marriage was unsound of mind and was living separately upon receiving her share of
property, a husband pursuant to Section 9 on the Chapter of Marriage, if desirous to marry
needed the consent of his wife. He further contends that the writ petitioners have presented
the said provision in a negative aspect and have envisaged that such a provision would
entertain violence against women. A law that is made through the discretion of the legislative
should be accepted positively until and unless proved otherwise by the honorable court and
pursuant to the principles of jurisprudence and principles of judicial review such laws should
be recognized as laws made pursuant to the Constitution. The respondent further contend
that where a spouse is incapacitated and in order to fulfill the needs of a family, the provision
of a second marriage with the consent of the wife cannot be deemed to be improper. This
assists in strengthening the prestigious life of a woman. Consent signifies independent
consent which is latent therein. Provided, consent is derived through undue influence and
through violent means, the victims�’ opportunity to seek redressal against such action is
always open. It would not be logical to presume and conclude that such a provision would
invite violence. Since, the writ petition has been submitted on unconstitutional claims the
writ petition should be quashed.

Secretary Punya Prasad Neupane on behalf of Ministry of Women, Child and Social Welfare
contends that legal decisions are reached on the basis of the needs of the society and in
order to fulfill these needs Section 9 and 9 (a) have been incorporated on the Chapter of
Marriage under the Muluki Ain and as such prejudicial definition cannot be made on the
basis of assumption. He further contends that the State has been proactive not only sensitizing
and empowering women on the legal aspect but also on the economic, social and political
field and as such the above provisions of the Act should not be quashed but rather the best
alternative for the court would be to issue directive orders for the formulation and reformation
of laws with provisions relating to the prevailing fundamental values and gender equality
and as such the writ petition should be quashed.
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Secretary Dr. Kul Ratna Bhurtel on behalf of the Ministry of Law, Justice and Constituent
Assembly Affairs through his rejoinder contends that the legal provisions prescribed under
Section 9 and 9 (a) on the Chapter of Marriage under the Muliki Ain is not against women but
rather the provisions tends to discourage and control the traditional custom of polygamy that
is prevalent in the society. Perusal of our laws and the cultural traditions does not signify
creation only, nevertheless one of the purposes of a marital relationship is the production of
offspring. Where a child cannot be born through the relationship between a husband and wife,
the law subject to some conditions has provided some considerations to enter into another
marriage. Section 9 prescribes and allows the husband to enter into a second marriage subject
to the condition that consent pursuant to Section 9 (a) is obtained from his spouse and therefore,
the legal provision prescribed under Section 9 (a) cannot be deemed to be discriminatory. He
further contends that the writ petition being irrelevant should be quashed.

Secretary Madhab Paudel on behalf of the Government of Nepal, Prime Minister and
Council of Ministers contends that the government in order to maintain gender justice and
equality has pursuant to the Interim Constitution, 2063 issued and implemented Act Relating
to Some Amendment of Nepal Act, 2063. Although the writ petitioners claim that Section 9
and 9 (a) on the Chapter of Marriage is contrary to the Constitution they have failed to
state as to how the sections are contrary and as such the writ petition should be quashed.
The above legal provisions are not contrary to the international treaties and agreements
related to human rights to which Nepal is a Party. Since locus standi does not arise under
the international law and where the contention made by the petitioners is not proper so the
writ petition should be quashed.

Where the case pursuant to the rules has been submitted before this Bench, the learned
advocates Ms. Sapana Pradhan Malla, Mr. Sabin Shrestha and Ms. Meera Dhungana
stated that the commitment made towards gender equality has not been translated into
practice. They further stated that the provisions prescribed under Section 1 on the Chapter
of Marriage has been repealed whereas discriminatory provision relating to marriage
provisioned under Section 9 has been maintained and that Section 9 (a) prescribes additional
provision wherein consent is required from the spouse. The learned advocates opined that
the above-mentioned provisions vest the husband with the right to enter into another marriage
and as such the provision cannot be deemed to be justifiable. Consent should be for justifiable
matter. Where the provision of second marriage on the basis of consent encourages
polygamy, the said provision would also invite domestic violence against women with regards
to procurement of consent from the spouse. Acquisition of coparcenary right is a legal right
but the disputed provision creates for the separation of marital right at the time of acquisition
of coparcenary right and as such these provisions do not suit a civilized society and these
provisions have a discriminatory effect. Upon perusal of the legal provisions, male has
been the focal point. Where polygamy is considered as an offence against the State, the
same cannot be recognized merely on the basis of consent.

Likewise, Mr. Krishnijibi Ghimire, Joint Attorney on behalf of the Government of Nepal
stated that the State was committed in removing all kinds of discrimination which can be
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reflected in the provisions of the Interim Constitution. He further stated that through the
rejoinder submitted by the respondent it is evident that the government is committed in
formulating gender friendly laws. Provision prescribed under Section 9 on the Chapter of
Marriage does not encourage polygamy but on the contrary it discourages it, which is
evident from the provision prescribed under Section 10. He further opined that the Supreme
Court had issued orders in relation to management of laws and on the basis of the orders,
laws have been refined. He stated that one should not presume that consent for the purpose
of marriage would invite domestic violence. Where consent is derived from coercion it
would be deemed void wherein right to legal remedy is always secured against such person.
There are certain limitations for judicial review and where laws are not contradictory, no
laws should be declared void.

Since, the writ petition had raised various issues which needed to be discussed seriously
and a decision therein had to be rendered by this Bench, the Bench had set aside this date
for delivering its verdict. The Bench upon hearing the deliberation, perusal of the writ
petition and the rejoinders and the case file, it has been found that the petitioners have
sought for an order of Certiorari to declare void the provisions prescribed under Section 9
and 9 (a) on the Chapter of Marriage under the Muluki Ain, 2020, citing the said provisions
to be contrary to the fundamental rights, right relating to equality, right relating to equality of
women under international law, right to self-determination, right against gender discrimination,
marital right of women and women�’s property right and have also sought for order deemed
necessary for the management of laws based on principle of equality. In this regard, the
Bench has also observed through the contents of the rejoinders, that the government is
committed towards the formulation of gender friendly laws and that the State has been
proactive not only in sensitizing and empowering women on the legal aspect but also on the
economic, social and political field and that the legal provisions claimed by the petitioners
are not male centric and neither is it discriminatory. The Bench deems that decisions should
be rendered based on the following issues:-

1. As to whether or not Section 9 and 9 (a) on the Chapter of Marriage under the
Muluki Ain invites domestic violence and as to whether or not it encourages polygamy?

2. As to whether or not the above mentioned legal provisions are contrary to the Constitution
and international conventions related to human rights to which Nepal is a Party?

3. As to whether or not order as sought by the petitioners should be issued?

The Bench deems it favorable to consider the legal provisions prescribed in Section 9 and
9 (a) on the Chapter of Marriage before entertaining the issues determined hereinabove
and therefore, both the provisions are mentioned hereunder:-

Section 9: Other than the provision prescribed herein, a husband shall not marry another
woman or keep a woman as his spouse provided such spouse is alive or the relationship of
a husband and wife have not been separated pursuant to law:-

! Provided, the spouse suffers from incurable contagious sexual disease.
! Provided, the spouse is incurably unsound of mind.
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! Provided, a medical board recognized by the Government of Nepal certifies that
the spouse is barren.

! Provided, the spouse is paralyzed and is unable to walk.
! Provided, the spouse is blind in both eyes.
! Provided, the spouse pursuant to Section 10 on the Chapter of Partition has acquired

her share of property and is living separately

Section 9 (a): Other than where the spouse is unsound of mind and has acquired her share
of property and living separately, provided a husband pursuant to Section 9 of this Chapter
desires to marry shall acquire the consent of his spouse.

Having stated the legal provision deemed unconstitutional by the petitioner in the petition,
the Bench deems it appropriate to focus on the issues determined hereinabove. With regards
to the first issue, the Bench deems to discuss on the matters addressed by the international
documents to which Nepal is a Party and also provisions relating to equality and gender
justice as prescribed in the Constitution. Right to equality under Article 13, rights of women
under Article 20 and right to social justice under Article 21 of the Interim Constitution, 2063
express its commitment in favor of gender justice. Likewise, Article 1, 2, 3 and Part (c) of
Sub-article (1) of Article 16 under Convention against Elimination of all forms of
Discrimination against Women (CEDAW) to which Nepal is a Party is also very relevant.

Article 1 of the Convention defines discrimination against women as any distinction, exclusion
or restriction made on the basis of sex which has the effect or purpose of impairing or
nullifying the recognition, enjoyment or exercise by women, irrespective of their marital
status, on a basis of equality of men and women, of human rights and fundamental freedoms
in the political, economic, social, cultural, civil or any other field, whereas Article 2 prescribes
that State Parties shall condemn discrimination against women in all forms and that they
agree to pursue by all appropriate means and without delay a policy of eliminating
discrimination against women and to this end shall undertake all appropriate measures,
including legislation, to modify or abolish existing laws, regulations, customs, practices which
constitute discrimination against women. Likewise, Article 3 prescribes that State Parties
shall undertake in all fields, in particular in the political, social, economic and cultural fields,
all appropriate measures, including legislation, to ensure the full development and advancement
of women, for the purpose of guaranteeing them the exercise and enjoyment of human
rights and fundamental freedoms on a basis of equality with men. Similarly, Article 16
prescribes that the State Parties shall take appropriate measures to eliminate discrimination
against women in all matters relating to marriage and family relations in particular ensure,
on a basis of equality with men and in particular under Part (3) the same rights and
responsibilities during marriage and at its dissolution.

The Interim Constitution of Nepal has prescribed for equality between female and male
and as such has provided a strong basis for gender justice whereas CEDAW has also
created some obligations to the State Parties. The government of Nepal should be strongly
committed towards the commitment expressed by the Constitution and the international
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conventions to which Nepal is a Party and in order to translate those commitments into
practice, other laws of the State should also include the provisions expressed in those
documents.

As far as the challenges made in the petition with regards to the legal provision, Section 9
on the Chapter of Marriage under the Muluki Ain prescribes some grounds for a male to
enter into a second marriage or to keep a spouse. The provisions prescribed therein are as
such: provided, the spouse suffers from incurable contagious sexual disease, provided, the
spouse is unsound of mind and is such that it is incurable, provided, a medical board
recognized by the Government of Nepal certifies that the spouse is barren, provided, the
spouse is paralyzed and is unable to walk, provided, the spouse is blind in both eyes and
provided, the spouse pursuant to Section 10 on the Chapter of Partition has acquired her
share of property and is living separately. The grounds provided therein are related to the
health of the woman. Where a spouse suffers from an incurable contagious disease
or is incurably unsound of mind, or is barren or is paralyzed and unable to walk
and is blind in both eyes, the spouse under these circumstances requires love,
assistance and cooperation and it should be the duty of the husband to fulfill certain
duties. It cannot be presumed that a husband would be eager to take the
opportunity of his spouse�’s problem and take such problems as a mean for
solemnization of another marriage. There may be exception to it but such exceptions
should not be generalized. Nevertheless, Section 9 (a) of the said Chapter prescribes that
other than where a spouse is incurably unsound of mind and has acquired her share of
coparcenary right and is living separately, consent of the spouse shall be required for other
conditions. Where a spouse requires additional support, the provision for not
requiring consent would generate the possibility of creating additional injury
towards the spouse. The issue as to whether or not Section 9 and 9 (a) on the Chapter of
Marriage under the Muluki Ain would invite domestic violence is a matter of public debate
to be initiated among right activists and law draftsmen and facts relating to domestic violence
should be analyzed and a conclusion should be reached thereto. In this regard violence
against women or any doubts in this regard should come to an end.

With regards to the second issue, the present Constitution prescribes for right to equality,
and under this right the State expresses its commitment not to discriminate on the basis of
gender and under rights of women it prescribes that women shall not be discriminated on
the basis of gender and that no woman shall be subjected to physical, mental or other forms
of violence and provided any such act has been committed, such act would be deemed
punishable by law. Likewise, under right to social justice, the right prescribes that women
who are economically or educationally backward shall have the right to participate in the
State structures on the basis of principles of proportional inclusion. The provisions that
have been included in the Constitution stress for gender justice and it is the
obligation of the State to put these provisions into practice. It is the obligation of
the State to reform any rules, laws, traditions and customs which constitute
discrimination against women or to undertake all appropriate measures to abolish
and frame laws in this regard. Likewise, the State cannot withdraw from its national
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obligations created by the international conventions to which the State is a Party. Matters
that are attached with the health of a spouse and the diseases attached therein do
create grave conditions which should be confronted by the husband but the
possibility of another marriage and the validation of another marriage through the
process described therein would create domestic violence which needs to stopped.
No civilized society would envisage the provision of laws where a spouse would
terminate her marital relationship due to her health and being incurably sick.

In order to put an end to such possibilities, the State should determine the development and
promotion of women and should guarantee the enjoyment of the human rights and
fundamental rights equal to that of men and in this regard the State should take appropriate
measures in all relevant areas in particular in the political, social, economic and cultural
field and frame appropriate laws and it is also deemed necessary that the State should
create conducive environment in order to provide continuity to the relationship between a
husband and wife and respect their desires. Provided, it is to be deemed that provision
prescribed under Section 9 and 9 (a) on the Chapter of Marriage is contrary to the Constitution
and international convention, one has to think of alternative provisions. When exercising its
right with regards to judicial review, the court should also look into the possibilities of creation
of legal vacuum and should also consider measures of fulfilling such vacuum. Article 107
(1) of the Constitution vests the Supreme Court with the right to judicial review. The Supreme
Court pursuant to this Article may declare a law void either ab initio or from the date of its
decision provided any law or any part thereof is inconsistent with the Constitution because
it imposes an unreasonable restriction on the enjoyment of fundamental rights conferred by
the Constitution or any other ground. Provided, the disputed laws are to be declared void,
the impact that would be created should also be taken into consideration and on the other
hand, the interest and concern raised by the relevant party (Government of Nepal) towards
the matters raised in the writ petition should also be properly evaluated.

Law is dynamic in nature and as envisaged by the modern society, law should be
reformed pursuant to the expectation of the society. Where the State is involved in
the timely amendment of law, the court pursuant to the concept of judicial review and the
judicial practices are also vested with the obligation to provide directives to the State. The
petitioners have sought the court to declare the provisions under Section 9 and 9 (a) on the
Chapter of Marriage void due to the provisions being contrary to the Constitution and
international conventions whereas the Government of Nepal has shown its commitment
towards formulating gender friendly laws and has also stated that it has been the
State�’s policy not only to sensitize and empower women on the legal aspect but
also on the economic, social and political field and therefore rather than declaring
the legal provisions void, the court should perform the role of a catalyst and invite
the State towards fulfilling commitment made therein.  Nevertheless, the legal
provisions prescribed under the Chapter of Marriage of the Muluki Ain may have the
potential of creating encumbrances and there could be a potential of exercising such legal
provisions in the interest of men and against women and therefore, it is necessary to diffuse
such laws for a civilized society. The State contrary to the commitment expressed by
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the law of the land and expectations expressed by the international conventions
cannot give continuity to legal provisions that are discriminatory against women.
Such provisions should be timely amended and reformed and in this regard the
State should take into consideration the international convention to which Nepal
is a Party and the social, cultural, and family structure.

Therefore, the Bench hereby issues a directive order against the Prime Minister
and to the Council of Ministers directing the respondents to see that the provisions
prescribed under Section 9 and 9 (a) on the Chapter of Marriage are consistent
with the Interim Constitution, 2063 and with the provisions prescribed in the
Convention against Elimination Of All Forms Of Discrimination Against Women
(CEDAW) and to amend the law and to make arrangement for appropriate laws. It
is hereby directed to notify the respondents of the order made herein through the office of
the Attorney General and to maintain the case file accordingly.

s/d
Anup Raj Sharma
        Justice

Consenting with the opinion

s/d   s/d
Gauri Dhakal         Ram Prasad Shrestha
    Justice                   Justice

Dated: Year 2065 of the month of Bhadra date 26 day 5 (Sept. 11, 2008)�…�…�…�…
Bench Officer: Umesh Koirala


