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[1] The growing phenomenon of jilted lovers killing 

their partners is fast becoming a nightmare in 

this country. In this regard, it is perhaps not 

inappropriate to commence this judgment with 

the apposite remarks of Lesetedi J in a 
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"I do take into account on the other hand the 

gravity of the offence and its prevalence. Our 

society is facing a growing menace of lives being 

needlessly lost at the hands of rejected lovers who 

kill in the anger of jealousy or spite. They do so 

without regard to the value of the lives of those 

whom they would have professed to love. The 

victims are mostly women. This type of crime has 

become quite prevalent and it is in the interest of 

society that the courts should also play a role in 

trying to control the scourge although as has been 

noted, stiff sentences alone may not be the 

substantially similar matter as the present case 

in The State v Dimpho Rapula Ntesang 

Criminal Trial No. 75 /04 . Significantly, the 

appeal in that matter was also heard by this 

Court during the current session in Dimpho 

Rapula Ntesang v The State CA 36 /06 . The 

learned Judge said the following: 
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panacea. Life is such a precious commodity that it 

should not be taken away simply because the 

victim dared to exercise a choice of withdrawing a 

love for which she had previously exercised a 

choice to give. Love is freely given and stands to 

be freely withdrawn at the desire of the giver. An 

appropriate sentence is therefore called for." 

[2] In my judgment, the point that the courts must 

play their part in stamping out this 

phenomenon in the best interests of our society 

cannot be stressed strongly enough. This, the 

courts can, and should do by imposing 

appropriately stiff sentences as a deterrent. 

[3] With this prelude I turn now to the background 

facts of the present case. On 5 October 2005, 

the appellant was convicted by the High Court 

of the murder of his live-in girlfriend, Julia 
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Dipetela ("the deceased"). Extenuating 

circumstances having been found in his favour, 

the appellant was sentenced to 12 years 

imprisonment on the same day. The sentence 

was backdated to 30 March 2003 being the date 

on which the appellant was first taken into 

custody. 

[4] The appellant has appealed to this Court 

against sentence only. It is submitted on his 

behalf that the trial court failed to give due 

weight to the "extenuating and mitigatory 

circumstances" in his favour. 

[5] The prosecution's case established that the 

appellant and the deceased had a troubled 

relationship. So much so that at one stage a 

social welfare officer at the local prison tried in 

vain to reconcile the parties at a meeting held at 
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the prison where the appellant was employed as 

a prison official. The relationship had initially 

begun on a happy note, as most of such 

relationships often do. The deceased fell 

pregnant by the appellant but sadly their baby 

was apparently stillborn. The foetus was buried 

at the deceased's home. The appellant 

subsequently wanted to exhume the remains of 

the foetus and go and re-bury them at his home 

village. The deceased would not have any of 

that. She simply refused and that was the 

upshot of a sour relationship between the two. 

[6] Matters came to a head on the night of 29 

March 2002 when the deceased terminated her 

relationship with the appellant. She told him to 

put his personal items in a plastic bag and leave 

immediately. The appellant who had apparently 

spent a lot of money in supporting the deceased 



6 

snapped. He says that he does not know what 

happened thereafter. The fact, however, is that 

he brutally stabbed the deceased with a knife 

all over the body, no fewer than 18 times. The 

trial court correctly found on the basis of a post 

mortem report of the deceased that 7 of these 

stab wounds penetrated both lungs of the 

deceased and caused haemorrhage which in 

turn led to her death. 

[7] It is worth noting at this stage that the 

appellant gave evidence in his own defence. He 

sought to convey that the source of the 

unhappiness between himself and the deceased 

was a man called Ntsosa Ntsosa ("Ntsosa") who 

became lovers with the deceased. He tells of an 

incident when he went to bed drunk. While he 

was asleep the deceased left their room and 

brazenly went to have sexual intercourse with 
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Ntsosa outside the yard. He caught them red-

handed and he says that he was "speechless". 

His blood pressure went up because "I was 

troubled by the way I saw my wife having sex 

with someone". He, however, underwent 

therapy. The deceased ultimately confessed 

that she was cheating on him. She told him she 

was tired of working. She had seen Ntsosa's 

salary advice slip and that he was earning a lot 

of money while the appellant, on the other 

hand, did not have money. 

[8] It is the appellant's version that on the fateful 

night of 29 March 2002, he went "around the 

village of Mahalapye from bar to bar" looking for 

the deceased. He ultimately found her in the 

company of Ntsosa and five girls. He demanded 

to know where she had been all day long. 

Ntsosa told him to stop disturbing his girlfriend. 
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It was at this point that the deceased told the 

appellant that "the chains are broken" - no 

doubt a reference to her termination of their 

relationship. He says that, back at the house, 

the deceased's mother said to her "give him his 

clothes and chase him away". Thereafter, the 

deceased told him to take his personal items 

and leave. She threatened to call the police if 

he did not do so. 

At this point in time, Ntsosa telephoned the 

deceased who said that she was "still trying to 

chase this dog" away. He says that she was 

referring to him. It was at this stage that she 

told him to look for a plastic bag, pack his 

personal belongings and leave. He says he was 

annoyed and was unable to control his temper 

when he thought of losing someone he loved. 

This is when he started stabbing the deceased 



with a knife. There is evidence that thereafter 

the appellant attempted to commit suicide. 

So it will be seen from the aforegoing that the 

deceased was brutally murdered simply 

because she sought to exercise her right to 

terminate her relationship with the appellant 

and because she sought to exercise her 

choice of finding a new lover. On all 

accounts, this is not only deplorable but also 

repulsive. 

Now, guidelines on sentencing in this 

country have been emphasized in such 

cases as Mojagi v The State 1985 BLR 

560 (CA) at 565; Modisaotsile 

Bogosinvana v The State (CA) 48 /04 

(unreported). It is strictly unnecessary to 

repeat the exercise save to stress that 
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sentence is pre-eminently a matter within 

the discretion of a trial court. It is, 

however, a judicial discretion which should 

not be exercised arbitrarily, capriciously, or 

for a wrong reason but upon due 

consideration of all the relevant factors. An 

appellate court will generally not interfere 

with a sentence imposed by a trial court 

unless there is a material misdirection 

resulting in a failure of justice. 

It should be noted, however, that this 

Court has additional powers conferred on it 

by section 13 (5) of the Court of Appeal Act 

(Cap. 04:01) to quash the sentence passed 

in the lower court and to substi tute such 

other sentence, whether greater or lesser or 

of a different character than the original 

sentence as the Court thinks ought to have 
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been passed. This section reads as 

follows:-

"On an appeal against sentence, the Court of 

Appeal may, if it thinks that a different sentence 

should have been passed, quash the sentence 

passed in the lower court and substitute such 

other sentence, whether greater or lesser or of a 

different character than the original sentence, as it 

thinks ought to have been passed." 

It is not disputed that the court a quo 

considered all the mitigating factors in 

favour of the appellant. In particular, it 

duly took into account the "series of 

provocative actions" made by the deceased 

towards the appellant. 

As it was perfectly entitled to do, the trial 

court took into account, on the other hand, 
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the aggravating circumstances in the case. 

In particular, the court noted "the brutal 

and vicious nature of the assault on the 

deceased" as well as the fact that the 

appellant showed no mercy towards her. 

This was manifest in the nature and 

number of wounds she had sustained, 

namely, 18 wounds in all. 

Furthermore, the trial court correctly took 

into account the fact that the appellant had 

committed "a most serious" offence and 

had in the process taken the life of an 

innocent young woman in the prime of her 

life. 

It is important to record further that when 

all was said and done, the learned trial 

Judge concluded "I will however tamper 
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- a commendable 

It follows from the aforegoing 

considerations that the appellant's 

complaint that the trial court failed to give 

due weight to mitigating circumstances is 

devoid of any merit. On the contrary, this 

is a typical case where the appellant must 

count himself lucky in having got away 

with only 12 years imprisonment when one 

has regard to the gravity of the offence 

coupled with much heavier sentences 

imposed in substantially similar cases. 

UNIFORMITY OF SENTENCES 

It is a matter of regret that we have to 

commend on apparent lack of uniformity of 

justice with mercy" 

approach, in my view. 
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sentences in this jurisdiction. The practice 

of imposing disparate sentences for 

substantially and similarly circumstanced 

accused persons is cause for concern. If 

allowed to continue, it could soon bring the 

whole criminal justice system in this 

country into disrepute. Three examples of 

cases with substantial similarities to the 

present case will serve to highlight this 

concern: 

(1) In Dimpho Rapula Ntesang v The 

State (supra) the trial court sentenced 

the accused to 20 years imprisonment. 

This Court has reduced that sentence 

to 15 years imprisonment. 
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(2) In Johane Kanta Philaye v The State 

CA 30 /05 , the trial court sentenced 

the accused to 25 years imprisonment. 

This Court reduced the sentence to 15 

years imprisonment. 

(3) In the instant case, the trial court 

sentenced the accused to 12 years 

imprisonment. 

Now, the disparity between the 

aforementioned sentences ranging between 

12 and 25 years for substantially similar 

offences is self-evident. 

It is as well to remember that in Johane 

Kanta Philaye v The State (supra), this 

Court highlighted the principle of 

uniformity of sentences. Indeed this is a 
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M. M. RAMODIBEDI 
JUDGE OF APPEAL 

salutary principle which is followed in 

many jurisdictions. I should not, however, 

be understood to convey that it is 

permissible to ignore peculiar 

circumstances of each individual case. It 

will indeed readily be recognized after all 

that no two cases can ever be exactly the 

same. Substantial similarity is all that one 

can hope to look for. 

[21] In the light of the aforegoing 

considerations, the appeal is hereby 

dismissed. 

DELIVERED IN OPEN COURT AT LOBATSE THIS 2 5 t h 

DAY OF JANUARY 2 0 0 7 . 
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I agree 
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JUDGE OF APPEAL 
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