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Sharada Pandit J: The summary of facts and issues of the above mentioned writ petition
filed before this Court under Articles 23 and 88(2) of the Constitution of the Kingdom of
Nepal, 2047 (1990 A.D.) are as follows:-
The writ petitioners state in their joint writ petition as among us the writ petitioners, the
association namely the Friends of Needy Children (FNC), is registered with the District
Administration Office, Lalitpur bearing Regd. No. 702/2053-2054 BS in the year 2053 BS
(1996 AD) and has been affiliated with the Social Welfare Council. The petitioner Association
has brought about general assistance from various national and international donors and is
being involved in providing assistance and emergency rescue service to those needy children
of Nepal who are poor, helpless and poverty-stricken. This Association, for last 5 years,
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has been conducting a program on the rescue and rehabilitation of those children who have
been forced to work in the houses of other persons as domestic laborers from the age of 7/
8 years under the “Kamlari custom” prevalent in the Tharu community of Dang District.
In the course of identifying the problems and pain or suffering of domestic child labors and
pursuing possible measures for their resolution, we have filed this writ petition. Among the
writ petitioners,  the other petitioners are students of law faculty who are working for
enforcement of the rights of the child in Nepal and domestic child labors, they further state
in the petition that we have serious concern over and interest in this matter. And Therefore,
we have  filed this writ petition, also on the basis of Section 9 of the Nepal Treaty Act, 2047
BS (1990 AD) and Article 11(1) and proviso to Article 11(3) of the Constitution of the
Kingdom of Nepal, 2047 (1990 AD, praying that the extra-ordinary jurisdiction of the
esteemed Supreme Court be invoked and an appropriate order be issued, under Articles 23
and 88(2), on the matter of public interest or concern such as the rights of the child, for the
enforcement of the rights of the child.

The writ petition states that the United Nations General Assembly has unanimously  adopted
the Convention on the Rights of the Child on 2046/08/05 BS (1989/11/20 AD) for the
protection of the basic rights of the child. In the course of making laws for the implementation
of that Convention, the State has formulated the children Act, 2048 (1992 AD), Children
Regulation, 2051 (1995 AD), The Children (Development and Rehabilitation) Fund
Regulation, 2053 (1996 AD) and the Child Labor (Prohibition and Regulation) Act, 2056
(2000 AD) (which came into force on 2057/03/07 BS (2000/06/21 AD)  and, presently,
these Acts and Regulations are prevailing  in the field of the rights of the children. Among
the foregoing legal arrangements, the Child Labor (Prohibition and Regulation) Act, 2056
(2000 AD) appears to be applicable only in the formal sector of child labour  especially in
the case of those children who have attained the age of 14 years working in the enterprises
established and operated in accordance with the prevalent Nepal law; nonetheless, these
prevailing legal provisions are silent in case of  the rights of those innocent children who are
compelled to work as  servants or slaves from the age of 7-8 years in the informal sector of
child labor. Hence, such helpless children are deprived of the guardianship of parents from
the age of 7-8 years and compelled to be involved in hateful child labor in the form of
domestic servant or slave in the houses of the so-called wealthy persons, hotels or other
persons’ houses. By virtue of this, the rights of the children, particularly the following rights
which have been guaranteed by the Convention on the Rights of the Child (CRC) to children
are being infringed:-

(a) Article 2 of the Convention on the Right of the Child provides that the State shall
guarantee to each child irrespective of the child’s or his/her parents’ race, color, sex,
language, religion and ethnic or social origin or other status equal rights. However,
under the “Kamlari custom” which is widespread in Dang, Banke, Bardiya, Kailali,
Kanchanpur and other districts in Tharu Community, the children of 7-8 years of age
are sent by their parents to the house of the so called wealthy person as domestic
servants in each “Maghi” (the first day of the month of Magh of each year corresponding
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to mid-January). Hence, the children are being transacted as goods and animals. It is
estimated, on the basis of a rough study, that there are ten thousands such Kamlaris
only in the abovementioned five districts.

As an evidence, we have submitted herewith a VCD (being telecasted by Nepal Television
on 2061/06/19 BS (2004/10/05 AD) and based on the observation of these materials, it
is revealed that neither of the opponents in the present case has endeavored in prohibition
and rehabilitation of these unbearable domestic child labor.

(b) Unless traditional custom of domestic child labor which is extensively prevalent in
Nepal is eliminated, it is not possible to ensure the right of the children as guaranteed by
Articles 7, 9 and 11 of the Convention on the Right of the Child such as right of a child
to be cared by his/her parents, the right to live together with his/her parents as far as
possible, the right to visit with parents directly and at a desired time, and the right
against illicit transfer of a child.

(c) Furthermore, while observing the existing situation of domestic child labor, the
Respondents are not seen cautious to fulfill the state obligations pertaining to the right
of the child as provided by Articles 34, 32 and 35 of the Convention on the Right of the
Child such as the right to rest and leisure, the right to recreation and entertainment, the
right to health, education and development, to prescribe minimum terms and limitations
of employment and right against sale. While Articles 3 and 4 of the Convention on the
Right of the Child provides that the courts of law, administrative authorities and legislators
of the state shall give primary consideration to the best interests of the child and undertake
to ensure the child protection and care; and that the State shall undertake all appropriate
legislative, administrative and other measures for the implementation of the rights
recognized in the Convention on the Right of the Child. Sections 4 and 5 of the Children
Act, 2048 (1992 AD) ensure that the child has the right to be nourished by his/her
parents. However, in view of the situation of domestic child labor, the situation is just
reverse and the parents or guardians are themselves getting maintenance from the
labor of their children.

On the one hand the precedent set by the Supreme Court, Nepal Law Reporter (NKP 2058
BS (2001 AD), Decision No. 7020 Writ full bench No. 174) has manifested positive attitude
of the court towards the protection of the rights of the child as guaranteed by the Convention,
while on the other hand not only so-called wealthy persons but also high ranking civil
servants, dignified personalities of various professions and social workers, who are identified
as the elite group in the society, are not  internalized with the child labor deployed in their
houses as cheap and convenience serve, linking it up with their honor and prestige. On this
context,  remarkable changes in respect of the enforcement of the rights of the child could
be made through the declaration of emancipation and rehabilitation of domestic child labors
including Kamlari would bring the fundamental change in the exercise of the children’s’
right.



79

The Respondents have promulgated the Child Labor (Prohibition and Regulation) Act, 2056
(2000 AD) targeting the children above 14 years working in the formal sector of labor
market, but no such legal provisions or policies have been declared so far in relation to the
prohibition and rehabilitation of the child labor below 14 years of age, who are being forced
to work in the informal sector. Although Sections 3 and 4 of the Child Labor (Prohibition
and Regulation) Act, 2056 (2000 AD) provides that no person can engage a child as a labor
who has not attained the age of 14 years and get him/her involved in work without his/her
consent, but merely this provision has not served as a sufficient ground for the elimination
of domestic child labor. While making comparative study of social conditions between
Kamlari Custom which is a remains of slave system and domestic child labor. The Kamlari
Custom, if comparatively considered, can not be said as not less damaging as the bondage
labor prohibited and emancipated by the respondents and consequently the children are
being denied equal protection of law.

The petition seeks that an order be issued in order to enforce the rights of the child as
guaranteed by the Convention on the Rights of the Child, the Children Act and the Constitution
of the Kingdom of Nepal, that is required to prohibit by law the horrible traditional custom
of domestic child labor prevailing in Nepal and immediately make a declaration on the
emancipation of children of below 14 years of age held under Kamlari Custom as domestic
child labor. The writ petition further seeks an issuance of an order of mandamus directing
the respondents, for setting up a national level’s fund for the sake of rehabilitation of such
children, and also to make adequate legal and administrative arrangements, as far as possible,
for the protection of the rights of the children of the domestic labors, in view of social
justice.

This Court had passed an order on 2061/08/07 BS (2004/11/22 AD) directing to issue and
serve  notices enclosing therewith a copy of this order in the name of the  respondents,
asking  the Respondents to submit their affidavits within 15 days excluding the time required
for journey from the date of receiving of the said notices   as to why an order should not be
issued as sought  by the petitioners, and that the case file be presented before the Bench
after receiving the affidavits in case the affidavits are submitted within the prescribed time
limit or upon expiry of the said  time limit set for submitting the affidavits.

The Office of the Prime Minister and Council of Ministers, of His Majesty’s Government,
a respondent,   in its affidavit submitted before this Court, has stated that as the Petitioners
have not clearly mentioned as to what type of their rights are infringed by the action of the
Office of the Prime Minister and Council of Ministers, of His Majesty’s Government,
therefore, the writ petition filed without any concrete base and reason is worthy to be
dismissed, hence, let it be dismissed.

The Parliamentary Secretariat, a respondent, in its affidavit submitted before this Court,
has stated that the contents claimed by the writ petitioners are not based on factual ground
rather they filed it on the basis of the news published in newspapers and the program
transmitted by media. The affidavit further states that as the contents of the writ petition
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are hypothetical basis and not based on concrete fact and evidence, therefore, let the
petition be dismissed.

The Ministry of Home Affairs of His Majesty’s Government,  a respondent, in its affidavit
submitted before this Court, has stated that the Government has made its best efforts, to
the extent possible in view of available means and resources, for the welfare of children.
The concerned bodies of His Majesty’s Government are active for the effective
implementation of the Children Act, 2048 (2000 AD), Children Regulation, 2051 (1995 AD)
and other laws relating to the children. As the amendments and revisions are being made in
national laws on the basis of the agreements concluded between His Majesty’s Government
and children related to international organizations, the claims made in the writ petition are
unjust. Therefore, let the writ petition be declared as dismissed.

The Ministry of Women, Children and Social Welfare of His Majesty’s Government,  a
respondent, in its affidavit submitted before this Court, has stated that the writ petitioners
have stated in their writ petition that although Sections 4 and 5 of the Children Act, 2048
(1992 AD)  provide for the right of children to be nourished by their parents, in situation of
domestic child labor, it is the other way round. Parents themselves are being nourished
relying on child labor. Thus, reaching a conclusion that parents do not take care of nourishment
of their children as per their economic condition is only a subjective perception. Thus the
writ petitioners have not stated categorically specifying as to which of the parents have
violated which provision of the said Act. Moreover, the writ petitioners also fail to mention
as to who are such parents involved in discriminating their children on nourishment. Hence,
it is obvious that the writ petition is founded on a hypothetical framework. As per the
commitment of His Majesty’s Government to implement gradually the Convention on the
Rights of the Child to which Nepal is a party, the Child Labor (Prohibition and Regulation)
Act, 2056 (2000 AD) is being brought into force immediately after its publication in the
Nepal Gazette. Hence, the contention of the writ petition alleging  that the Government has
not made adequate and appropriate legal and administrative arrangements is only a subjective
argument. Therefore let the writ petition be dismissed as the petition does not have any
concrete basis and reason.

The Ministry of Law, Justice and Parliamentary Affairs of His Majesty’s Government, a
respondent, in its affidavit submitted before this Court, has stated that after enforcement of
the Bonded Labor (Prohibition) Act, 2058 (2000 AD) the bonded labor system has been
eliminated; and the Act also has provided that no person shall keep bonded labor, It is not
necessary to repay debts taken by the bonded labor, the deed will be cancelled or property
held in security should be returned. Hence, institutional arrangements required for the
rehabilitation of bonded labor as well as the provision for punishment has been made if
bonded labors are found to be kept. As there is a legal provision for the elimination of
bonded labor like Kamlari, the writ petition filed stating therein that there is no sufficient
law for the prohibition of Kamlari is not based on law and reasoning. Therefore the writ
petition is liable to be dismissed.
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The Ministry of Labor and Transport Management of His Majesty’s Government, a
respondent, in its affidavit submitted before this Court, has stated that in connection with
the implementation of the Child Labor (Prohibition and Regulation) Act, 2056 (2000 AD),
that the Ministry has, with the aim of eliminating child labor, prepared a national action plan
following an extensive participation of the partners and stakeholders, and it is on the way
for its implementation. According to this plan, programs are being launched to attain the
goal of eliminating seven types of heinous child labors within a period of initial five years
i.e. within 2066 BS (2009 AD) and to  eliminate all kinds of child labors in next five years
i.e. till 2071 BS (2014 AD). Time-bound programs are being conducted accordingly targeting
the seven types of heinous child labors and their families like domestic child labor, bonded
child labor, child labor working in carpet industries, child porter, orphan child, child victimized
from making and carrying the pane etc; and upon concentrating it, various programs like
registration of child labors formal or informal education, skill development drop-in center,
income generating programs, including awareness programs are being run in twenty two
districts. As the labors working in informal sectors are not covered under the Labor Act
and Regulation, discussions are going on in different forums and a three-day national labor
conference is going to be held in Kathmandu in the near future, and that Ministry is considering
widening the policy and legal infrastructures on the basis of the findings and recommendations;
hence, the writ petition is liable to be dismissed.

The Bench took perusal upon the entire case file that was being enlisted in the daily docket
in compliance with the rules and presented before this Bench. The Learned Advocates
Ms. Geeta Pathak Sangroula, Mr. Krishna Devkota and Mr. Prakash K.C., representing
the writ petitioners put their respective arguments before the Bench stating that the domestic
child labor is an informal labor which does not appear publicly and it is hidden, invisible and
inaccessible to legal remedy. As per the report of Child Workers in Nepal (CWIN), almost
14 percent girl children have said that they are suffering from sexual harassment from
male members of the landlord’s house, their relative and friends where they are working. It
is only a glimpse of harassment against the girl child. A number of such events occur in the
dark which does not come out to public due to various reasons. On the other hand, vulnerable
families of Tharu Community residing in various districts of western Nepal such as Dang,
Banke, Bardiya, Kailali and Kanchanpur, send their minor kids of 7/8 years of age to the
houses of so-called wealthy persons and urban-dwellers as domestic servants on the occasion
of Maaghi (great festival to be celebrated by the Tharu community in the first day of the
month of Magh (mid-January) annually). The children so sent are called as “Kamlari”. It
is also found that an implied or unwritten or informal agreement gets concluded between
the guardians of such children and the so-called masters. In addition, brokers are also
found being involved in these activities. Hence, children are silently being transacted as
cattle.

Putting their arguments the Learned counsel on behalf of the writ petitioners further submitted
that Section 3(1) of the Child Labor (Prohibition and Regulation) Act, 2056 (2000 AD) has
prohibited the engagement of children below 14 years of age on work. But, in practice, this
legal provision regulates the child labor only in the formal sector. It is a weakness of the
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respondents that they could not protect the children who are forced to work in the informal
sector by developing appropriate legal provisions and strong mechanisms against illegal,
inhuman and heinous form of exploitation of child labor. By virtue of this, it is certain that
not only the children would be victimized but also the whole country would suffer irreparable
loss. Laws have not been implemented in consistent with Articles 2, 3, 4, 5, 6, 7, 8, 9, 11, 12,
13 15, 19, 27, 28, 31, 32, 34, 35 and 37 of the Convention on the Rights of the Child, 1989.
Moreover, the concerned provisions enshrined in the International Covenant on Civil and
Political Rights, 1966 and the International Covenant on Economic, Social and Cultural
Rights, 1966 consistent with the CRC   have also not been implemented effectively. Having
said so, the Learned counsels submitted that  an order of mandamus including any other
appropriate order be issued directing the respondents to make appropriate and adequate
legal and administrative arrangements as far as possible for the enforcement of the rights
of domestic child labors. In support of their arguments the learned counsels also submitted
the written memorials.

The Learned Government Attorney, Mr. Saroj Prasad Gautam representing the respondents
put his arguments before the Bench stating that the Children Act, 2048 (1992 AD), Children
Regulation, 2051 (1995 AD), Children (Development and Rehabilitation) Fund Regulation,
2053 (1996 AD) have already been enacted  and practically implemented with the aim of
protecting the interests of the children as well as developing their physical, mental and
intellectual capacity. Schedule 2 of the Child Labor (Prohibition and Regulation) Act, 2056
(2000 AD) has ensured the child-rights. Sub-section (1) of section 3 of the said Act provides
that minor children shall not be involved in work. Those children below the age of 14 years
are prohibited from being engaged in any work which includes domestic labor also. In
addition, sub-section (2) of section (3) of the said Act provides that no child shall be engaged
in hazardous works. Any form of child labor including Kamlari custom is, therefore, prohibited
under these legal provisions. Furthermore, the Government of Nepal has expressed its
commitment for gradual implementation of the Convention on the Rights of the Child, to
which Nepal is a party, and various acts and regulations relating to the child-rights have also
been enacted from time to time and are being implemented. In such a situation, the allegations
made by the writ petitioners that there are no appropriate and adequate legal and
administrative arrangements are not based on fact. Therefore, let the writ petition be declared
as dismissed on the ground that it is not based on facts.
Taking into account the arguments put forward by the learned counsels representing both
the sides and considering the written memorials submitted by them, it seems to us that the
following questions have to be resolved for the purpose of delivering its verdict over the
issues raised in the present writ petition.
(1) Whether or not the implementation of legal provisions prevailing in Nepal in relation

to the prohibition of child labor are consistent with the provisions of the Convention
on the Rights of the Child and international instruments on human rights?

(2) Whether or not an order should be issued as prayed by the writ petitioners?

While considering the first question, the writ petitioners seem to have filed the writ petition
stating, inter alia, that the traditional improper customs relating to domestic child labor
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existing in Nepal are not prohibited and eliminated in Nepal in order to ensure the rights of
the child which are guaranteed by Articles 2, 3, 4, 5, 7, 9, 11, 31, 32 and 35 of the Convention
on the Rights of the Child, 1989 and the Children Act, 2048 (1992 AD), the Bonded Labor
(Prohibition) Act, 2058 (2002 AD) and Article 11(1), and proviso to Article 11(3) of the
Constitution of the Kingdom of Nepal, 2047 (1990 AD). The writ petitioners have, therefore,
prayed that the directory order including the order of mandamus or any other appropriate
order be issued, in the name of the respondents for an immediate emancipation of the
domestic child labors below the age of 14 years engaged in the informal sector including
Kamlaris, and for the establishment of a national level fund to rehabilitate them, for making
appropriate and adequate legal and administrative arrangements for the eradication of ten
thousand Kamlaris who are extensively found in Tharu Community, specially living in Dang,
Banke, Bardiya, Kailali and Kanchanpur Districts.

The respondents, in their defense, state inter alia that the responsibility of implementing
the existing laws devolves on the Executive. The Bonded Labor (Prohibition) Act, 2058
(2002 AD) has regarded Kamlari and other similar labor as bonded labor. Section 3(1) of
the Child Labor (Prohibition and Regulation) Act, 2056 (2000 AD) provides that no child
below the age of 14 years shall be involved as a labor in any work. A Master plan has been
prepared with the support of all stakeholders for the eradication of child labor and is being
implemented. As the Labor Act and Regulation do not cover the labors working in informal
sectors, discussions are being undertaken in different forums regarding this. Hence, as the
petition has been filed by the petitioners merely relying on the news published in newspaper
and broadcasted through electronic media and as no solid facts have been adduced and the
petition is based on assumptions the same should be dismissed.

While analyzing and considering the case, the United Nations General Assembly, recognizing
the reality that protection and promotion of the children being the foundation aimed for their
all-round development, had unanimously adopted the Convention on the Rights of the Child,
1989 AD (CRC) on November 20, 1989 AD for the sake of protection of the basic rights of
the children. Nepal ratified the said Convention on September 14, 1990 AD. With the aim
of immediate implementation of the Convention, the Constitution of the Kingdom of Nepal,
promulgated after the restoration of democracy, has provided in its preamble that the State
shall, in view of concept of the rule of law, provide equal opportunity to all through the
independent and competent system of justice. Thus, with a view to protecting the interests
of the children, Article 11 provides for the right to equality, Article 12 provides for the right
to freedom and Article 20 provides for the right against exploitation. In addition, under
clause (8) of Article 26, the State has expressed commitment for the successful
implementation of the rights and interests of the children. This Article reads that the State
shall make necessary arrangements to safeguard the rights and interests of the child and
ensure that they are not exploited, and shall make gradual arrangements for free education.
Furthermore, it is found that the Children Act, 2048 (1992 AD), the Children Regulation,
2051 (1995 AD), the Children (development and Rehabilitation) Fund Regulation, 2053
(1996 AD), the Child Labor (Prohibition and Regulation) Act, 2056 (2000 AD) and the
Bonded Labor (Prohibition) Act, 2058 (2002 AD) have been promulgated and the said Acts
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and Regulations remain presently as the prevailing laws in the field of the rights of the child.
Section 23 (2) (b) of the Children Act, 2048 (1992 AD), provides for  “imparting education
that would facilitate the development of intellectual capacity of the child”. The Children
Act has been formulated for the development of physical, mental and intellectual capacity
of children by protecting their rights and interests. Sub-section (2) of Section 4 of the said
Act provides that the parents, pursuant to the financial condition of the family, besides
raising their child, shall make arrangement for education, health care, sports and recreation
of their children. Section 5 proscribes discrimination between son and daughter, son and
son or daughter and daughter with regard to their nourishment and upbringing. Chapter 2 of
the Act ensures the rights of the child. Despite being formulated, however they are not
found to be enforced in practice. Since the provisions of the Acts and Rules have been
confined to letters only, the writ petitioners have come to the Court seeking their enforcement.
The mere mentioning in affidavits of those laws which are not enforced in practice, remind
of an adage “law in book not in action” and the quotation of Benjamin Disraeli that “Justice
is truth in action”.  One cannot, thus, ignore the existence of evil practices of child labor
including Kamlari custom.

In addition to the Children Act, 2048 (1992 AD), the Bonded Labor (Prohibition) Act, 2058
(2002 AD) has also been formulated with the aim of prohibiting bonded labor existing in
Nepal and rehabilitating them. But the said Acts have not been implemented, and whereas
the children should have been protected and nurtured pursuant to section 4 and 5 of the said
Act, their condition has become more pitiable, and they are compelled to take up any kind
of labor whatsoever. Moreover, whereas sections 3 and 4 of the Child Labor (Prohibition
and Regulation) Act, 2056 (2000 AD) provide that no person shall get a child below the age
of 14 years engaged in work, and that no child shall be engaged in any work against his or
her will, this provision has not been implemented in respect of the domestic child labors.
In order to implement or cause to be implemented the abovementioned provisions, the State
should be more active toward the provisions of the Convention on the Right of the Child
and its implementation as well.

Article 2 of the Convention on the Rights of the Child provides that each child shall be given
equal protection without any kind of discrimination, irrespective of the child’s or his/her
parent’s or guardian’s race, color, sex, language, religion, ethnic or social origin.

Articles 7, 9 and 11 of the Convention on the Rights of the Child have provided that the
children shall have the right to be cared for by their parents, the right to live together with
their parents as far as possible, the right to meet their parents directly at their own will and
the right against the illicit transfer of children.

Similarly, Articles 31, 32 and 35 of the Convention on the Rights of the Child provide that
each child shall have the right to rest and leisure, to engage in play and recreational activities,
the right to health and education and development and protection against exploitation. These
provisions also provide that minimum terms and hours of the employment should be
prescribed, and that no trafficking and abduction of the child shall be made.
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For the effective implementation of all provisions of the Convention on the Rights of the
Child including its preamble, the State has to effectively implement the related provisions of
the International Covenant on Civil and Political Rights, 1966 and the International Covenant
on Economic, Social and Cultural Rights, 1966. The provisions of these covenants have
guaranteed the development of family including children. Article 11 of the International
Covenant on Economic, Social and Cultural Rights imposes an obligation on the State to
ensure every one the right to adequate food, clothing and housing including improvement of
living conditions of the family. As sub-article (1) of Article 13 of the International Covenant
on Economic, Social and Cultural Rights is very much pertinent, it is quoted hereunder

“The state parties to the present Covenant recognize the right of everyone to education.
They agree that education shall be directed to the full development of the human personality
and the sense of its dignity, and shall strengthen the respect for human rights and fundamental
freedoms. They further agree that education shall enable all persons to participate effectively
in a free society, promote understanding, tolerance and friendship among all nations and all
racial, ethnic or religious groups and further the activities of the United Nations for the
maintenance of peace”.

Sub-article (2) of Article 7 of the Convention on the Rights of the Child states that national
laws and relevant provisions of the above mentioned Covenants concerning the rights of
the child shall be implemented. Sub-article (2) of Article 6 provides that State shall ensure
the survival and development of the child to the maximum extent possible. To ensure survival
(maximum extent possible) and development, physical means and education as well as
other psychological necessities shall be available; the right to information and education for
intellectual development falls under psychological necessities. The above mentioned rights
are mentioned in Articles 11 and 13 of the International Covenant on Economic, Social and
Cultural Rights, 1966, which recognize the right of everyone for upliftment of standard of
living, individual liberty, dignity of human life, right to survive maximum extent possible and
right to education among others.

In addition, Article 4 of the Convention on the Right of the Child states that with regard to
economic, social and cultural rights, state parties shall undertake such measures, to the
maximum extent of their available resources, and where needed, within the framework of
international co-operation. Likewise, sub-article (1) of Article 2 of the International Covenant
on Economic, Social and Cultural Rights, 1966 provides that state parties shall, if their
available resources are not adequate for full realization of these rights, receive, especially
economic and technical assistance, from developed countries. As Articles 42 and sub-
article (6) of Article 44 of the Convention on the Right of the Child provide the below-
mentioned provisions, these provisions should also be followed accordingly.

“Article 42 provides that “state parties undertake to make the principles and provisions of
the Convention widely known, by appropriate and active means, to adults and children
alike.”
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Article 44(6) provides that “state parties shall make their reports widely available to the
public in their own countries.”

A committee on the Rights of the Child, established pursuant to sub-article (1) of Article 43
of the Convention on the Rights of the Child, upon receiving report from the state parties
pursuant to Article 44, shall invite the specialized agencies, the United Nations Children’s
Fund and other United Nations organs to present a report of the implementation of the
provisions falling within the scope of their mandate; the Committee may make suggestions
and general recommendations to the concerned state party  based on information received
as mentioned above.

Where the state party has made any comments on the suggestions and recommendations made
by the Committee, such comments shall be submitted to the General Assembly of the United
Nations. Hence, it is necessary to have education and knowledge about these reports, Nepal
laws, child rights mentioned in the Convention on the Rights of the Child and human rights
guaranteed by other relevant international human rights instruments. In this context, Nepal
has adopted the provision of Article 42 as well literally. It is expedient to make
arrangements for education to that effect. But the situation reveals that it has not been
implemented. Although the bonded labor system has been eliminated by the Bonded
Labor (Prohibition) Act, 2058 (2002 AD), it has not been implemented effectively. The
Kamlari custom is still prevalent. It is obvious and evident from the above mentioned
submissions [of the government] that the Kamlari custom has not been eliminated nor
effective implementation has been made. In addition, it is found that the method and
procedure to be followed effectively for its elimination are not complied with.

So far the  second question  i.e. whether or not an order should be issued as sought by the
writ petitioners is concerned, the writ petitioners have mainly stated that the Kamlari Custom
is pervasive in the Tharu communities in Dang, Banke, Bardiya, Kailali and Kanchanpur
Districts as well in the Kingdom of Nepal, under which children are sent by their parents to
the houses of wealthy persons as domestic servants on the eve of each “Maghi” (the first
day of the month of Magh of each year corresponding to  mid-January) and the writ
petitioners have stated that the number of such Kamlaris is at least ten thousand in the
abovementioned five districts alone.

As the Kamlari Custom is inconsistent to Articles 7, 9, 11, 31, 32 and 35 of the Convention
on the Rights of the Child and Article 11 of the Constitution of the Kingdom of Nepal, 2047
(1990 AD), the writ petitioners have sought the issuance of an appropriate order in the
name of the respondents including the  Government of Nepal to emancipate domestic
labors below the age of 14 years who are suffering from the Kamlari custom and make an
arrangement of the fund as well for their rehabilitation.

The affidavit submitted by the Ministry of Labor and Transport Management the respondent
states that the time-bound program has been conducted targeting the domestic child labors,
bonded child labors, and the child labors working in carpet industries as well.
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The Ministry of Law, Justice and Parliamentary Affairs, another respondent, in its affidavit,
states that legal arrangement has already been made to that effect.

The Ministry of Women and Children a respondent submitting the affidavit on behalf of the
then Government submitted the written statement in Poush, 2061 BS  (January, 2005 AD),
stating therein that the writ petitioners were not able to indicate which of the parents has
violated laws relating to children, and that all parents take care of their children to the
extent possible in tune with their financial condition.

While observing the situation in the context of abovementioned questions of fact and law, it
appears that the Bonded Labor (Prohibition) Act, 2058 (2002 AD) has come into force
since Falgun 11, 2058 BS (February 23, 2002 AD), Section 2 of the said Act considers the
Kamlari custom as the bonded labor, and as per Section 3, bonded labors are also ipso
facto outlawed upon the enforcement of the Act. Section 4 of the said Act clearly prohibits
the practice of bonded labor. On the contrary, the affidavit of the Government of Nepal
states that the issues raised in the writ petition are not prevalent at the moment and nothing
has been stated regarding the fund. Besides, the Ministry of Labor and Transport
Management, in its affidavit, states that the time-bound program has been launched, but
this program does not provide for any relief to those children who are victimized under the
Kamlari Custom. Hence, although the Act is brought into force and the Convention on the
Rights of the Child has also been effective as if it were a law of Nepal, the Kamlari custom
is seen still prevalent in practice.

It is a legal and constitutional obligation and duty of the respondents to protect the rights of
the child in line with the provisions of the Bonded Labor (Prohibition) Act, 2058 (2002 AD)
and the Convention on the Rights of the Child. It is also an international commitment of
Nepal pursuant to Nepal Treaty Act, 2047 (1990 AD)  and Article 126 of the Constitution of
the Kingdom of Nepal, 2047 (1990 AD).

As the Kamlari custom is in contravention with the rights guaranteed by, inter alia, Articles
9, 14, 15, 16, 18, 19, 28, 29, 31 and 32 of the Convention on the Rights of the Child, an order
of Mandamus is hereby issued in the name of the respondent viz. the Government of Nepal
for the effective implementation of the Bonded Labor (Prohibition) Act, 2058 (2002 AD).
Further, by simply formulating an Act and making provisions in the Act cannot provide
facility of education in a country like ours where poverty, illiteracy and ignorance are rooted
with traditional and conservative ideas. Hence, provisions of the Act and the Convention on
the Rights of the Child, alone cannot eradicate the child labor. As the stakeholders and
target groups of the Children Act, Bonded Labor (Prohibition) Act and the Convention on
the Rights of the Child, are children themselves, it is essential for the Government to facilitate
them from higher level, and the stakeholders themselves should be aware towards their
rights from the grassroots level. Only then, the Conventions including the Convention on
the Rights of the Child, protecting the rights of the child and the Child Labor (Prohibition
and Regulation) Act, 2056 (2000 AD) could be implemented effectively.
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Thus, a directive order is also issued in the name of the respondents viz. the Council of
Ministers and the Ministry of Education to the effect that it would be appropriate to
incorporate, in the curricula of the child, the contents of human rights related international
Conventions such as the Convention on the Rights of the Child, 1989, International Covenant
on civil and Political Rights, 1966 and International Covenant on Economic, Social and
Cultural Rights, 1966, to which Nepal is a state party, and which cover all aspects of human
life. Let the case file be delivered as per the rules.

Mr. Justice Bala Ram K.C.
Having concurred with the aforesaid opinion of brother Honorable Justice, I have hereby
expressed the following observations in relation to the issuance of a directive order.

The major contentions of the writ petitioners is seen, inter alia, that the practice of keeping Kamlari
prevalent among the Tharu communities in Dang, Banke, Bardiya, Kailali and Kanchanpur
districts of Nepal should be abolished and upon liberation of the domestic child labors held
under that practice, the State should rehabilitate them by making arrangement for required
fund. In this regard, the writ petitioners have sought for the issuance of the order of
mandamus or other appropriate order in the name of the Government of Nepal directing it
to make necessary legal and administrative arrangement to that effect as required for the
protection of rights of the child.

Upon perusal of the affidavits submitted by different offices of the Government of Nepal,
who are made respondents in this writ petition, it is revealed that all respondents except the
Ministry of Labor and Transport Management have argued that the writ petition should be
dismissed and have taken it like an litigation by remaining oblivious of the issues raised by
the writ petitioners. But this petition is not a private interest litigation. It is a pro-bono
publico petition under which the writ petitioners have sought  for the issuance of appropriate
order, in exercise of extra-ordinary jurisdiction of this Court under Article 88(1) of the
Constitution of the Kingdom of Nepal, 2047 (1990 AD) to eliminate discriminatory practice
like Kamlari custom based on traditional  and conservative thinking, race, poverty, ignorance
and illiteracy. Hence, it is a social action litigation filed for the welfare of all children who
have been victimized by the practice of keeping Kamlari along with illiteracy, poverty and
ignorance.

As the Government is committed to implement, in a phase-wise manner, the directive
principles and policies of the State enshrined in Part 4 of the Constitution of the Kingdom of
Nepal, 2047 (1990 AD), particularly Articles 25(3), 26(8)(9) and (10) and more especially
the right against exploitation as enshrined in Article 20,  the Government, in respect of such
writ petition, must support the Court in the protection of fundamental rights and human
rights of the people by bringing out real issues in its affidavit considering the fundamental
rights of the people guaranteed by the Constitution and various human rights related
instruments ratified by Nepal. To this end, narrow concept of locus standi is widened to all
Nepalese citizens under Article 88(2) of the Constitution.
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As the writ petition has been filed as social action litigation for the purpose of pro-bono
publico, the Government should not submit a written statement guided by a conservative
thinking and narrow outlook. The citizens may be deprived of the rights conferred to them
by the Constitution and human rights instruments due to inadequate attention of the
Government or lack of resources and other various reasons. Hence, in reference to the
writ petition, the Executive should not feel any kind of hesitation to support the Court by
presenting real facts in its written statement. It is also the constitutional duty and obligation
of the Executive to support the Court by presenting real facts in such type of public interest
litigation.

Major objective of the State shall be to promote the condition of welfare based on just
system in social, economic and other aspects of life. In addition, the Constitution, pursuant
to the Directive Principles and Policies of the State, calls for the establishment of a welfare
state and strives to establish and develop, on the foundation of justice and morality, a healthy
social life by eliminating economic and social inequalities and by establishing harmony amongst
the various communities, it strives to make necessary arrangements for safeguarding the
rights and interests of the child against exploitation, to make special arrangements for their
education, health and employment, to make arrangements for their education, health and
employment and to make other necessary arrangements for the promotion of the interests
of economically and socially backward groups and communities. Likewise, the Constitution
has conferred the fundamental right to every Nepali citizens including the rights against
exploitation, prohibiting traffic in human beings, slavery, serfdom or forced labor in any
form. Out of the directive principles and policies of the State, sub-articles (8) and (9) of
Article 26 are important in relation to the present writ petition. The objective of sub-article
(8) of Article 26 is to protect children against exploitation and to safeguard the rights and
interests of the children; and the objective of sub-article (9) of Article 26 is to impose
constitutional obligation on the government to make special arrangements for social security
of the orphan children as well as their protection and welfare.

Nepal has ratified the Convention on the Rights of the Child, 1989 on 2047/05/29 BS
(September 14, 1990 AD). By virtue of the provision of section 9 of the Nepal Treaty Act,
2047 (1990 AD), the said Convention has been held as good as Nepal law since that date.
Articles 27(1) and (2), 28(1), 29(1)(1), 32 and 36 of the Convention on the Rights of the
Child, 1989 are important. These Articles of the Convention on the Rights of the Child have
conferred rights to physical and mental development of the children, right to obtain education
and to pursue compulsory and free primary education. Moreover, the said Articles have
provided that the children should have an opportunity of development of their personality,
the right against economic exploitation, the right against interference with an opportunity of
getting education including the right against employment at the age below the prescribed
age and the right to involvement in work only in prescribed time and period. It is a major
responsibility of the Government to implement the said provisions of the Convention by
framing laws and policies.
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The Government should not only refrain from doing anything against the fundamental rights
of the people and directive principles and policies provided by the Constitution and the
provisions of the Convention on the Rights of the Child, 1989, it also has a constitutional
obligation to implement all provisions of the Convention on the Rights of the Child and
directive principles of the state policies by framing laws. It seems from the affidavits of the
respondents including the Ministry of Labor and Transport Management and Ministry of
Law, Justice and Parliamentary Affairs that the Government has conducted some programs
designed to eliminate child labor in 22 districts. It is also revealed that the Children Act,
2048 (1992 AD), the Child Labor (Prohibition and Regulation) Act, 2056 (2000 AD) have
been formulated and enforced. Hence, it is revealed that some child welfare legislations
have been framed. While observing the provisions of these Acts and programs, they could
be perceivably be taken as the light at the end of a long tunnel. Mere formulation of Acts is
not sufficient; specially, provisions relating to the prohibition of certain things in respect to
those children who have suffered and are exploited. Punishment alone cannot, therefore,
eliminate exploitation against the child. It is true that law is an important infrastructure. But
along with it provisions covering all the issues should also be formulated. The effective
implementation of laws and of children-centric economic plans is essential to that effect.
Then only the aspiration of the Convention on the Rights of the Child and Constitution could
be attained.

Even when one talks of the law, laws such as the Social Behavior Reform Act, 2033 (1976
AD), the Begging (Prohibition) Act, 2018 (1962 AD) and the Donation Act, 2030 (1973
AD) can be taken as examples of laws which could not be implemented effectively. More
than over 30 years have passed since the Social Behavior Reform Act. This Act was
enacted with a pious welfare objective of protecting people from ruining their economic
condition and preventing them from unnecessary burden of the debt.  The Act controls
extravagant expenses by controlling the number of guests to be invited in marriage and
Bratavanda (holy thread wearing ceremony) including the dowry to be given. The main
objective of the Act is to control unnecessary expenses. However, even after so many
years of its enactment, it is noticed that the general people including high level policy makers
and bureaucrats, high level officials of law enforcement agencies, and judges as well,
instead of abiding by this Act, participate in illegal banquet organized at Police Club located
at the center of Kathmandu, which is owned by the police and who are responsible for
implementing the laws as per the Police Act, while it is the duty of the state to effectively
implement the  Social Behavior Reform Act. Hence, mere formulation of laws cannot
eliminate the Kamlari custom. Likewise, there is a law in place that prohibits begging but
door to door and street begging is rampant  and in front of police openly in a wider scale.
Thus, mere formulation of decorative laws is not sufficient; their implementation is crucial.
The major claim of the writ petitioners reads that under the Kamlari custom, children aged
7 or 8 years are sold to the wealthy persons by their own parents and get them involved in
domestic labor. The Kamlari custom is covered under the definition of “bonded labor” by
Section 2(b) of the Bonded Labor (Prohibition) Act, 2058 (2002 AD), and as Section 3 of
the said Act provides that upon the promulgation of the Act, any person working as a
bonded labor shall ipso facto be liberated from bonded labor. This implies indubitably that
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the Kamlari custom is in existence in Nepal; they have been liberated only in law. The
prohibition of Kamlari custom in law and its practical elimination through enhanced
consciousness of the people are entirely different matters.

Mere enactment of law does not eliminate a long and widely held traditional custom
prevalent since long ago. The above mentioned Social Behavior Reform Act clearly
illustrates this. The Child Labor (Prohibition and Regulation) Act, 2000 AD (2056
BS) can also be taken as an example to drive home the point that the law alone
cannot eliminate the customs widespread in the society. Section 3 of the Act clearly
provides that the child not attaining the age of 14 years, means not entering into the age of
15 years, shall not be engaged in work as a laborer, but the children below the age of 14
years are being involved in the work of cleaning utensils in small hotels and restaurants,
working as helpers, cleaners and ticket sellers in buses and mini buses etc. working in brick
industries and most often working as domestic servants in various houses. Hence, this
Court should take this matter in judicial notice.

The Nepalese society is a very traditional society. Lack of education, poverty, ignorance,
illiteracy and unemployment are the causes behind the conservative and evil practices such
as keeping Kamlari. It is considered a normal practice for the rich and the so called higher
caste people to suppress the poor and the so called lower caste people and forcefully
engage them in works. The provision of fundamental rights as enshrined in the Constitution,
which have been enforced partially at the moment, the Bill of Rights of the American
Constitution, the Rights of the Men of French Constitution and the statement like “all men
and women are born equal” mentioned in the Universal Declaration of Human Rights bear
the same meaning. All these rights are natural rights of the human beings. However, in
households and societies afflicted by unemployment, lack of education, conservative tradition,
poverty and ignorance, where the Kamlari custom, is prevalent mere framing of a few
legislations and ensuring as fundamental right by the Constitution alone cannot eliminate all
such evil practices. Such elimination is possible only with full implementation of
comprehensive laws, accompanied by all-round programs on education, employment,
economic planning, and knowledge about it.

While observing literacy rate of the year 2001 AD published by the Bureau of Statistics in
2005 AD, it is found that out of 1,92,55,808 people , both male and female above the age of
six years, 76,54,244 people are unable to read and write. Of them, the population of women,
unable to read and write, is much higher than that of men i.e. 49,34,007. Out of various
districts pointed out by the writ petitioners where the Kamlari custom is widespread, in
Nepalgunj 1,16,691 people, out of 3,25,513 people above the age of six years, and of them
the number of illiterate women is 69,421. These statistics led to raise a question as to when
those children who have been victimized by the Kamlari custom would get the light of
education and be able to fight for their rights. Although only the data of Nepalgunj is presented
here, but the data published by the Bureau of Statistics reveals the similar statistics regarding
the literacy of women in other districts which are affected from the Kamlari custom. This
calls upon the Government to bring out comprehensive legislation along with an
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economic package and effectively implement the same with a view to address all
these problems. Moreover, the Government should think towards the
empowerment of women and girl children affected by such improper custom as
Kamlari for the purpose of eliminating the Kamlari custom. Only then it will be
easier to eliminate such customs.

As Nepal has ratified the Convention on the Rights of the Child, 1989 the said Convention
has been effective as good as Nepal law by virtue of section 9 of the Nepal Treaty Act,
2047 (1990 AD). Therefore, no act could be done contrary to the Convention, and the
Government of Nepal bears the obligation to frame laws and to do other works in accordance
with the Convention. Even though the Kamlari custom has been eliminated in law, it is not
found to be eliminated in practice. The writ petitioners claim that children aged 6 to 7 years
are being involved as domestic servants. Lack of effective implementation of the laws
designed to control the Kamlari custom, illegal practice of domestic labor and the right
against exploitation as enshrined in Article 20 of the Constitution are mutually exclusive. It
seems that the consumers of the services of girl children aged 6-8 years seem to be the
wealthy people of the society, and it is revealed that the said minor girl children are forced
to work as domestic servants under the Kamlari custom. Therefore, this directive order is
hereby issued in the name of the Government of Nepal to do the following for the total
elimination of the Kamlari custom:

(1) The prevailing Child Labor (Prohibition and Regulation) Act, 2056 (2000 AD) prohibits the
Kamlari custom but no law has been formulated prohibiting the engagement of minor girls
below the age of 14 years as domestic servants. On the one hand, the Kamlari custom is
outlawed by the Child Labor Prohibition Act while on the other, in the absence of law relating to
domestic servant, children are being extensively used as domestic servants even if not under the
Kamlari custom. This, prohibition of child labor can be seen as filling water in a leaking pot.
Article 20 of the Constitution has guaranteed the right against exploitation to every citizen including
the child. By reason of the absence of law on domestic labor, the Kamlari custom and practice
of domestic labor have encroached upon the right against exploitation of the people conferred by
Article 20 of the Constitution. Unless law is framed to regulate the practice of domestic servant,
it will be like filling water in a leaking pot where water is filled from above the pot but the pot can
never be filled as water gets leaked from the bottom. Hence, even if the Kamlari custom would
be eliminated in law, the children would be still suffering from the practice of domestic servant
and the practice of Kamlari. So, mere formulation of law outlawing the Kamlari custom can
eliminate neither the Kamlari custom nor the exploitation against the child.

Since the prayer of the petitioner relates to the formulation of appropriate legal framework
for the abolition of Kamlari and since no law exists relating to domestic servant, it is
imperative to regulate the practice of taking domestic servant and provide whether or not
such a practice is allowed. Hence, it is hereby directed that the government enact
law pertaining to domestic servant not only for the abolition of Kamlari practice,
but also for preventing the exploitation of children for any other ground, and for
the protection of the rights of the child under the CRC.
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(2) Fundamental rights of the Constitution, other Nepal laws, Convention on the Rights of
the Child, 1989, International Covenant on Civil and Political Rights, 1966 and International
Covenant on Economic, Social and Cultural Rights, 1966,  and other human rights related
conventions have conferred various rights to the Nepalese children. But by virtue of such
provisions of rights as enshrined in the Constitution, laws and human right related instruments
cannot eliminate the exploitation of children. Similarly, exploitation against the child cannot
be eliminated merely by organizing a symposium in a resort and hotel and concluding the
same by presenting a working paper. To this end, the concerned children whom the rights
are conferred to should be conscious and aware as to the rights. If the persons entitled to
the rights are unaware about their rights, they may be victimized due to poverty and
misconduct under domestic servant and the Kamlari custom irrespective of plans and laws
formulated by the State. Article 20 of the Constitution recognizes that forced labor is an
exploitation outlawed by the Constitution itself. Persons entitled to such important right are
not even aware of it. Until and unless the concerned persons are conscious about their
rights, misconduct such as the Kamlari custom and domestic labor prevalent in a traditional
and conservative society like ours cannot be eliminated. As the petitioners have
prayed for the issuance of an order for making administrative arrangement as well,
it is hereby ordered that, for the purpose of empowering minor children, such
environment be created where the children would be conscious about their
fundamental rights and human rights, and the provisions relating to the rights of
the child as enshrined in the Convention on Rights of the Child, Covenant on
Civil and Political Rights, Covenant on Economic, Social and Cultural Rights and
other human rights related important covenants and conventions be incorporated
in the curriculum to be imparted to the children.

(3) The Kamlari custom including domestic servant are the outcome of illiteracy, poverty,
conservative tradition and unemployment, among others. To liberate children from such
malpractice and make them entitled to the rights, it is the constitutional and treaty obligation
of the Government to frame laws and make necessary arrangements by implementing the
prevailing laws entitling every child who is deprived of his/her rights of parents because of
the inherent interests of the parents to the rights conferred by the laws of Nepal pertaining
to the rights of the child and the Convention on the Rights of the Child. Partially implemented
sub-article (3) of Article 11 of the Constitution has provided that special arrangements may
be made as required for the protection and development of children. It is the duty of the
Government to protect children against exploitation pursuant to sub-article (8) of Article 26
and to pursue necessary policy for the welfare of the child pursuant to sub-article (9) of
Article 26 of the Constitution. The Petitioners have also prayed that an order should be
issued to make provision of the fund for the rehabilitation of child liberated from the Kamlari
custom. Upon enforcement of the Bonded Labor (Prohibition) Act and by virtue of section
3 of the Act, the Kamlari custom is ipso facto outlawed. So, it is the responsibility of the
State to make necessary arrangement to that effect pursuant to sub-article (8) of Article 26
of the Constitution. However, nothing has been mentioned in the affidavit in this respect
except that programs are being run in 22 districts. Now, therefore, for the sake of
protection and welfare of children liberated from the exploitation of the Kamlari
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custom as well under the provision of sub-article (8) of Article 26, the Government
should fulfill its constitutional duty and obligation under sub-articles (8) and (9) of
Article 26.

Thus, the Kamlari custom is found eliminated in terms of law. However, laws relating to
exploitation against the child are found insufficient since there is no legislation governing
domestic helpers. Therefore, a directive order is hereby issued in the name of the
respondent Government of Nepal to frame laws relating to domestic servant, to
implement laws effectively, to incorporate provisions of the CRC, ICCPR, ICESCR
including other important Conventions in the curriculum of the child, to make
necessary arrangements for attaining the constitutional obligation under sub-
articles (8) and (9) of Article 26 of the Constitution, upon framing plans and policies
for the protection of the interests and social security of the children who are
emancipated from the Kamlari custom and other exploitation. Let the case
file be delivered as per the rules.

s/d
    Bala Ram KC

Justice

Bench Officer:Thagindra Katel

Date: Sunday, the 25th day of the month of Bhadra 2063 BS (10th September, 2006 AD).


