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Preliminary 
 
1. This is a sexual harassment case.  The matter has been the subject of a complaint to 

the Human Rights Commission.  The Director of the Human Rights proceedings has 
represented the plaintiff.  It is clear that the matter is within our jurisdiction. 

 
The case for the plaintiff 
 
2. We begin by setting out the plaintiff’s account of events. 
 
3. At the relevant time the plaintiff was a taxi driver operating under the banner of 

Executive CitiCabs in Auckland.  There were a number of taxis registered in her 
name and which were driven not only by her but also by her husband Mr Patel and 
other contracted drivers. 

 
4. The defendant also drove taxis in the CitiCabs organisation.  At relevant times he 

acted as an inspector for CitiCabs as well.   
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5. The plaintiff said she first met the defendant on 24 November 2000, when he parked 
behind her while they both were waiting at the rank at the Auckland airport.  The 
defendant got into the plaintiff’s car and introduced himself.  They chatted about 
nothing in particular for a minute or two, and then the defendant left.  The plaintiff 
made no complaint about this encounter with the defendant. 

 
6. The next day the plaintiff and defendant were again waiting at the rank at the 

Auckland airport.  Again the defendant got into the plaintiff’s car.  She said that he 
began telling her about his personal life; specifically, that he had separated from his 
wife in Fiji and that his wife and he had three children.  He said that he was looking 
for a nice, good looking lady.  He then said that he would like to go out with the 
plaintiff.  She told him to stop being silly, and that he should try to work things out 
with his family.  She said that he then tried to touch her hand and said that he found 
her very attractive.  She shook his hand away, and told him that she was happy with 
her partner.  She said that he must keep his hands off her.  He did take his hand 
away, but said that she looked nice.  He then took one of her business cards from a 
holder on the dashboard of her taxi, and said that he would telephone her later.   

 
7. The plaintiff said that from the next day on she received a large number of telephone 

calls from the defendant.  The calls came through to her cell phone number, and 
there were up to as many as three calls a day.  Whenever the defendant spoke to her, 
he would almost invariably ask her how things were moving on the rank but would 
also say something like “how about dinner tonight?”  On each occasion she told him 
that she was not interested and that he should leave her alone.  She described these 
calls as annoying.   

 
8. She was, however, also worried because her husband Mr Patel shared the cell phone 

with her.  She was concerned that he might start receiving the phone calls from the 
defendant, form suspicions about what was happening, and confront her.  After 
about two weeks of the telephone calls the plaintiff decided that she should confront 
the defendant and tell him to stop calling her and to leave her alone.   

 
9. The result was that the pair met at a rank in downtown Auckland.  The plaintiff said 

that when the defendant arrived he parked his car behind hers and got into the back 
of her car.  He told her that he had brought a chicken meal for her lunch.  She said 
that she did not want to have lunch with him.  She told him not to ring her any more 
because she was scared that her husband might think that she was having an affair.  
Although she said she was firm with the defendant, he tried to touch her hand by 
reaching across from the left hand side rear seat of the car.  He said that he really 
wanted to hug the plaintiff.  She pushed his hand away and told him that what he 
was doing was not nice.  Her evidence continued: 

 
“He then started to stroke my thigh between my knee and upper leg with his 
hand.  I became very upset and told him to leave.  He left, and I began to 
tremble and become very frightened.  I wondered what would happen if I 
encountered him at night.” 

 
10. It was clear that any touching on that occasion would have been to the outside of the 

plaintiff’s thigh.  The plaintiff said that the defendant stroked her thigh perhaps two 
or three times.  She was sitting in the driver’s seat so that the defendant would have 
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had to lean forward and reach between the seats with his right hand in order to make 
contact with her. 

 
11. The plaintiff said that she met the defendant at the Qantas terminal at the airport 

about a week later.  That was just before Christmas 2000.  She said that at that time 
he was acting as an inspector.  While they were both inside the terminal building, he 
walked towards her and said, ‘one day I will get you’.  It was her evidence that he 
said this in a calm way, and that she took it to mean that one day he felt that she 
would be ‘his’.   

 
12. She did not react, but about two or three hours later he telephoned her while she was 

talking with one of the other drivers in her car (that driver was not called to give 
evidence).  She told the defendant firmly not to ring her any more as she found his 
calls disturbing.  He said he would not ring any more, but repeated that he would 
‘get her’ one day.  She said that the following day she noticed that when she saw 
him he gave her ‘strange looks’.  But he did stop calling her, and he did not get into 
her cab to talk to her again.   

 
13. The plaintiff made no complaint about the defendant’s behaviour at any time during 

the calendar year 2001.  She said that, although at the beginning of that year any 
sight of the defendant left her feeling apprehensive, as the year wore on she relaxed.  
She did not complain to CitiCabs or to the Human Rights Commission about the 
events of November and December 2000.  Indeed at the hearing in the Tribunal she 
conceded that, but for an incident that occurred on 9 January 2002, she would not 
have complained about his behaviour at all. 

 
14. The plaintiff’s account of what occurred on 9 January 2002 was in the following 

terms: 
 

“On 9 January 2002, I was parked at the Domestic rank overflow at 
Auckland Airport.  I recall it was 9 January this year, because it was the 
date of our scheduled Inspectors’ Meeting for Executive CitiCabs.  I 
remember it was a wet day.  I was sitting in my cab and he came over to 
where I was, and leaned down and spoke to me through my driver’s door 
window.  He said to me “how’s your pussy?”  I was shocked.  Then he said 
to me “do you know that you do not have a fare schedule displayed?”  I told 
him to “piss off”.  He left and went and got a ticket from his car and gave it 
to me.  Attached is a copy of that ticket, bearing the date 9 January 2002.  
Whilst I accept that I was not at that time displaying a fare schedule, I 
believe that he issued me with a ticket as a means of getting back at me 
because I had rejected all his advances.  Generally speaking we would 
receive a warning before getting a ticket.” 

 
15. Since then the plaintiff has had no material contact with the defendant.  There have 

been no further telephone calls. 
 
16. The plaintiff described the detriment that she had suffered as a result of these events 

primarily in terms of her concern about what might happen if her husband Mr Patel 
found out about the defendant’s advances towards her.  She was worried that he 
might think that somehow she had encouraged the defendant.  
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17. When asked to identify the ways in which these events had caused her detriment in 

her employment, the plaintiff said that when the defendant touched her she felt 
scared, and was afraid that she might be vulnerable to his approaches if they were to 
encounter each other at night.  As a result he said that she began to go home earlier 
rather than work into the evening as she might otherwise have done.  She said that 
she suffered a loss of confidence, and that she thought about the events ‘all the time’ 
(although she accepted that she began to feel more relaxed as the calendar year 2001 
wore on).  She said that she was no longer such a ‘happy’ or ‘bubbly’ person, and 
that her concerns, and her perception that she needed to keep these matters away 
from her husband, led to a state of some anxiety and sleeplessness.   

 
18. The plaintiff did not claim any particular amount as compensation for work that she 

said that she had not done as a reaction to the defendant’s behaviour.  Instead she 
sought damages of $10,000 for humiliation, loss of dignity and injury to her 
feelings. 

 
The defendant’s account of events 
 
19. The defendant rejected the plaintiff’s description of what occurred.  In short 

summary, it was his case that the plaintiff’s evidence on all of the significant points 
was a fabrication deliberately concocted as retribution against him because of the 
ticket which he gave her on 9 January 2002.   

 
20. The defendant accepted that he first met with the plaintiff in the circumstances that 

she described.  He also accepted that, after meeting with her, it became common for 
him to call her cell phone number often.  He said, however, that in part this was 
because he was friendly with her husband Mr Patel, and that his calls were for Mr 
Patel as much as they were for her.   

 
21. He described the discussions that he had with the plaintiff during this time as being 

friendly but related to work (for example, how the rank was working at the Airport, 
or similar matters related to the business of driving taxis).  He denied ever asking 
the plaintiff out to dinner.  He said that he did not tell her about his wife, their 
children, or the fact that he was separated.   

 
22. The defendant did recall an encounter with the plaintiff at a downtown Auckland 

rank in late 2000.  His account was that they both happened to be there, and he was 
eating chicken for his lunch.  He denied that he got into the plaintiff’s taxi, but he 
accepted that there was a discussion.  He rejected the suggestion that he had made 
any attempt to touch the plaintiff whatsoever.  He specifically denied that he said 
that he wanted to hug the plaintiff.  He said that her evidence about his having 
stroked her thigh was not only false but also impossible.  He explained that the 
plaintiff’s car was a Ford Falcon, so that someone sitting in the rear left side seat 
could not possibly have reached so far as to touch the driver’s thigh (in some parts 
of the evidence the car was referred to by others as a Fairmont, but we see nothing 
material in that difference having regard to the point that was being discussed in 
evidence). 
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23. The defendant’s recollection of events on 9 January 2002 was also contrary to the 
account given by the plaintiff.   

 
24. The defendant explained that in January 2002 he was unable to drive his own car, 

his licence having been suspended for a period.  He was therefore working as an 
inspector and being driven by a friend. 

 
25. The defendant recalled being at the Auckland airport rank early in the morning of 9 

January 2002.  He was inspecting cars on the rank.  A number of other drivers told 
him that the plaintiff was not displaying the correct signage on her car.  As a result 
he approached the plaintiff who was sitting in her car.  He told her that she did not 
have the signs required.  Her reaction was to tell him to ‘piss off’.  He then decided 
to give her a ticket (from which we infer that he had authority within the CitiCabs 
organisation to impose minor penalties for infringements of the rules of the 
organisation).  He went and wrote up the ticket and then went back to the plaintiff’s 
car to give it her.  The ticket was for a sum of $50.00.  As he did so she again told 
him to ‘piss off’.   

 
26. The defendant observed that these events took place on 9 January 2002.  The 

plaintiff wrote to the Manager of CitiCabs on 13 January 2002 complaining about 
what had occurred.  Her letter of 13 January 2002 referred to her recollection of 
what he said that day, and also (and for the first time) she set out her complaint 
about the behaviour she said she had suffered in late 2000.  The next day the 
administration manager of CitiCabs wrote to the plaintiff to say that the ticket would 
be cancelled.  Evidently the committee that considers these kinds of matters 
accepted her explanation, namely that her signage must have dropped off the car.  
With respect to the comments about the defendant’s other behaviours, the 
administration manager said that these were of a personal nature, that they did not 
concern the company, and that any action that the plaintiff might wish to pursue was 
over to her. 

 
27. The plaintiff’s written complaint to the Human Rights Commission is dated 17 

January 2002 – i.e., eight days after the incident at the airport, and three days after 
the letter from CitiCabs’ administration.  

 
28. The defendant produced a letter written in November 2002 by the Chief Executive 

Officer of CitiCabs to a Mr Hugh Fulton.  The letter lists a considerable number of 
infringements of company standards by drivers working for the plaintiff, as well as 
by the plaintiff herself.  For example, there are charges of excessive fare charging, 
drivers being found asleep on the rank, and allegations of fraud in relation to fares.  
Although the connection with these assertions is not altogether clear, it was the 
plaintiff who told us in her evidence that in or about April 2003 she and her husband 
were ‘kicked out’ of CitiCabs.   

 
29. The defendant suggested that although the ticket he issued on 9 January 2002 was 

cancelled by the relevant committee a few days after it was issued, the plaintiff 
nonetheless saw the issuing of that ticket as having been the start of the events 
which led to her being “kicked out” of CitiCabs.  In the circumstances the defendant 
invited us to conclude that the whole sexual harassment case against him was no 
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more than a fabrication deliberately designed to achieve some retribution against 
him for the fact that he had issued a ticket to the plaintiff on 9 January 2002. 

 
Other witnesses 
 
30. The plaintiff’s husband Mr Patel gave evidence for her.   
 
31. Mr Patel said that he had known the defendant since September 1999.  They met 

when they were both working for Ideal Cabs.  In his evidence in chief he went on to 
say that the defendant and he had never been more than work colleagues and that 
they had never socialised together.  He talked of having received many telephone 
calls on the cell phone and that, because of caller ID, he was sometimes able to 
identify them as having come from the defendant even though the defendant rang 
off before the phone was answered.  Mr Patel also said that when he did learn of the 
advances allegedly being made by the defendant he became angry and (just as the 
plaintiff feared) suspicious of her.  He said that he and the plaintiff had many fights 
as a result, and that their relationship suffered badly.  On his evidence, these events 
appear to have occurred after 9 January 2002 – i.e., even if accepted, apart from 
offering some corroboration about the plaintiff’s fears for how her husband might 
react, it does not constitute evidence of detriment to the plaintiff in the period from 
late 2000 to 9 January 2002. 

 
32. Although Mr Patel tried to distance himself from the defendant, we do not accept 

that the two were no more than work colleagues.  The defendant said that they were 
friends.  What is clear is that the defendant and Mr Patel spoke on several occasions 
and, although the timing was not clear, that there were occasions when the 
defendant would have had good reason for ringing Mr Patel.  That was because 
there were occasions on which Mr Patel borrowed money from the defendant.  Mr 
Patel told us that he did this because, from time to time, he gambles.  When short of 
money after a gambling episode he is fearful about having to go home and explain 
the situation to his wife, the plaintiff.  On at least two occasions he borrowed money 
from the defendant so that he would not have to explain to the plaintiff what had 
happened.   

 
33. We found Mr Patel’s attempts in his evidence in chief to distance himself from the 

defendant to be unconvincing.  Plainly the relationship between Mr Patel and the 
defendant went significantly further than either Mr Patel or the plaintiff would have 
liked us to believe.  For this reason we consider that little weight can safely be given 
to Mr Patel’s evidence.   

 
34. At the beginning of the hearing the defendant suggested that he might call the chief 

executive of CitiCabs, or members of the committee who had dealt with the ticket 
he issued on 9 January 2002, to give evidence for him.  By the time he had given his 
own evidence, however, he had apparently come to accept that none of those people 
were present at any of the significant incidents, and so it was unlikely they could 
give evidence that would assist us to deal with the real issues.  In the result the 
defendant did not call any other witnesses. 

 
35. It follows that the outcome of this case depends on our assessment as to whether the 

plaintiff’s evidence ought to be preferred to the defendant’s evidence, or vice versa.  
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Before addressing that, however, it is appropriate to say something about the 
statutory provisions and the legal principles that are relevant to cases of this kind. 

 
Statutory context and relevant legal principles 
 
36. Section 62(2) of the Human Rights Act provides as follows: 
 
 Sexual Harassment  
 

(2) It shall be unlawful for any person (in the course of that person's 
involvement in any of the areas to which this subsection is applied by 
subsection (3) of this section) by the use of language (whether 
written or spoken) of a sexual nature, or of visual material of a 
sexual nature, or by physical behaviour of a sexual nature, to subject 
any other person to behaviour that— 

 
(a) Is unwelcome or offensive to that person (whether or not 

that is conveyed to the first-mentioned person); and 
 
(b) Is either repeated, or of such a significant nature, that it 

has a detrimental effect on that person in respect of any of 
the areas to which this subsection is applied by subsection 
(3) of this section. 

 
 Section 62(3) applies section 62(2) to employment. 
 
37. Insofar as relevant to the present case, the elements that must be proved by the 

plaintiff under section 66(2) are that: 
 

(a) The events complained of took place in the course of 
employment; 

 
(b) The defendant used language and/or physical behaviour of a 

sexual nature; 
 
(c) The behaviour to which the plaintiff was subjected was 

unwelcome and/or offensive to her; and 
 
(d) The behaviour was either repeated and/or of such a significant 

nature,  
 

(e) that it had a detrimental effect on the plaintiff in her employment. 
 
38. It is no defence to an allegation of sexual harassment that the behaviour complained 

of was unintentional or without negligence:  Section 92(I)(4) of the Act; also see 
Proceedings Commissioner v Parfitt (CRT Decision No. 13/00; 30 June 2000). 

 
39. It is also clear that the test of whether conduct of a sexual nature is unwelcome or 

offensive is a subjective one (see, eg., Proceedings Commissioner v H (1996) 3 
HRNZ 239 at 245; Proceedings Commissioner v Tony Woodward and Carlyon 
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Holdings Ltd CRT Decision No. 8/98; 22 May 1998 and Carlyon Holdings Ltd v 
The Proceedings Commissioner (Unreported; High Court AP104/98; 12 October 
1998 per Potter J.). 

 
Assessment of the evidence 
 
40. We turn to the assessment of the evidence. 
 
41. We thought that both the plaintiff and the defendant in this case were guilty at 

different points of exaggeration, ex post facto reconstruction of events, and a 
tendency to ignore or understate matters thought to be adverse to their interests.  
This is not, therefore, a case which can be dealt with on the basis that all of the 
evidence given by the plaintiff is to be preferred to any of the evidence given by the 
defendant, or vice versa.  Instead it is necessary to consider and weigh up such 
evidence as has been given in respect of each allegation in order to arrive at a 
conclusion. 

 
The allegations about events on 9 January 2002 
 
42. It is convenient to begin with the allegations about what happened on 9 January 

2002. 
 
43. The only aspect of this encounter that raises any issue about sexual harassment is the 

allegation that the defendant started the discussion with the words ‘How’s your 
pussy?’  Without those words, even on the plaintiff’s account there was nothing that 
would warrant a claim of sexual harassment.  The plaintiff accepted that she had not 
been displaying the correct signage so that, even if the way in which the defendant 
went about giving her a ticket was wrong, it cannot be said that he had no business 
approaching her car or discussing what he saw as infringements of the company’s 
rules with her. 

 
44. We accept that if the words “How’s your pussy?” were spoken by the defendant to 

the plaintiff on 9 January 2002 then that was language of a sexual nature spoken in 
the course of employment, and that the plaintiff would have found the words to be 
unwelcome and offensive.    

 
45. Having seen the witnesses and having considered their evidence, however, we are 

not satisfied that the defendant’s opening words to the plaintiff when he met her at 
the Auckland airport rank on 9 January 2002 were “how’s your pussy?”.   

 
46. By the time of that encounter there had been no material contact between the two for 

over a year.  On the day in question, the defendant was acting in his capacity as an 
inspector for CitiCabs.  He told us that he was wearing his uniform, and that he had 
been working along a line of cabs at the airport rank inspecting them for compliance 
with the company regulations.  It was his evidence that a number of drivers told him 
that the plaintiff’s car did not have the correct signage.  According to the defendant, 
he approached the plaintiff’s car, saw that it did not have the appropriate signage, 
and asked her a question about that (his question being intended by him to be a 
warning).  She then told him to ‘piss off’.  As a result he decided to issue the ticket, 
went away to get his pad, and then issued the ticket.   
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47. It was common ground that 9 January 2002 was a wet day.  The plaintiff told us that 

she was sitting in her driver’s seat, with her window almost fully wound up.  
Although it would have been in the defendant’s interest to agree with that evidence, 
or even to say that the window was completely closed, he did not do so.  He frankly 
admitted he could not recall whether the window was wound up or not.  His candour 
about that seems to us to lend some credibility to the evidence that he otherwise 
gave in respect of the events of 9 January 2002. 

 
48. Furthermore, having seen and heard the defendant give evidence we doubt that the 

words alleged would have fallen from his mouth naturally.  We are not suggesting 
that he struck us as particularly virtuous, but language of the kind alleged on this 
occasion formed no part of the plaintiff’s earlier allegations.  Indeed although the 
plaintiff said that at times the defendant had given her ‘strange looks’ and told her 
that he would ‘get her’, there is no other allegation of any sexualised language at all.  
The allegations about the defendant saying he would ‘get’ her were by then a year or 
so in the past.   

 
49. The allegation that the words ‘how’s your pussy?’ were spoken by the defendant 

stands well outside all of the other allegations, and left us with a concern as to why 
the defendant might have said such a thing at that time.  He was acting in an official 
capacity, and it must have been clear to him that his conduct might be scrutinised if 
the plaintiff were to challenge the ticket that he issued. 

 
50. It is possible to speculate that the defendant may have been enjoying a position of 

some power over the plaintiff (because on 9 January 2002 he was acting as an 
inspector) and that he seized the opportunity to impose himself upon her in some 
way by saying something of a sexual nature.  But we consider that to be a good deal 
more speculative than another and far more probable conclusion, namely that the 
plaintiff simply did not hear what the defendant said properly, and that – having 
regard to their previous encounters – she put an interpretation on what she thought 
she heard that was not justified. 

 
51. We were also troubled by the timing of the first allegation of sexual harassment and 

the fact that the plaintiff was given a ticket by the defendant that day.   
 
52. Although it seems that several drivers who drove cars for the plaintiff within the 

CitiCabs organisation had a poor record of compliance with company requirements, 
we are willing to accept the plaintiff’s evidence that this was the first occasion on 
which she was herself the subject of a complaint or disciplinary procedure.  The 
plaintiff was obviously angry that she had been given a ticket.  She did not feel that 
she had had an adequate warning.  A few days later, she prevailed when the relevant 
committee of CitiCabs came to consider the matter.  The ticket was cancelled.   But 
by then she had made her allegation of sexual harassment, including reference not 
only to what she claimed had happened on 9 January but also to the earlier incidents 
that she said took place in late 2000.   

 
53. Mr Hesketh submitted that even if retribution was the reason behind the plaintiff’s 

decision to make and then pursue her allegations of sexual harassment, that would 
not constitute a defence to the allegations themselves.  Of course that is correct.  But 
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when it comes to assessing credibility, we do not think it is altogether irrelevant that 
the plaintiff may have had other reasons for pursuing the allegations that she has 
made.  In a situation like this, her objection to the fact that she was given a ticket 
may well have added weight in her own mind to her reconstruction of events.  We 
are even willing to accept that the plaintiff now genuinely believes that when the 
defendant approached her car he began the encounter with the words “how’s your 
pussy?”.  But even so, the evidence failed to satisfy us that those words were spoken 
by the defendant.  We think it very much more probable that the plaintiff simply 
misheard whatever was said. 

 
54. Nor do we find any real corroboration of the plaintiff’s account of events in the 

evidence that she told the defendant to ‘piss off’ when he spoke to her on 9 January 
2002 (this being a point that was raised in submissions).  As we have said, it is 
possible that she misheard what he said and may have believed even then that his 
opening words were “how’s your pussy?” even though they were not.  But even so, 
the plaintiff seemed to us to have been quite capable of telling the defendant to piss 
off because she knew that he was an inspector and she realised that he was there to 
inspect her car.  We also note that the evidence established that she told the 
defendant to ‘piss off’ twice – once after his opening words to her, and again after 
he had issued her with the ticket.  There is no suggestion that he spoke any other 
words of a sexualised nature, and the fact that the plaintiff told him to ‘piss off’ after 
she had received the ticket seems to us to confirm that she was quite capable of 
telling the defendant to ‘piss off’ irrespective of whatever he had said to her at the 
outset of the encounter. 

 
55. For these reasons the events of 9 January 2002 do not in our view give rise to any 

tenable claim of sexual harassment. 
 
56. We add that, even if we had been persuaded that the words ‘How’s your pussy?’ 

were spoken, the questions as to whether they could be regarded as either 
sufficiently significant, or a repetition of anything that had gone before, would still 
have been open, as would the question as to whether that incident gave rise to any 
detriment to the plaintiff in her employment.  Our view is that the evidence fell well 
short of establishing that there were any adverse consequences for the plaintiff in 
her employment as a result of whatever was said by the defendant to her when they 
met at the airport rank on 9 January 2002. 

 
57. The claim of sexual harassment in 2000 was not raised for over a year and then, 

when it was raised, it was raised in the context of an attack on the defendant after he 
had issued a ticket to the plaintiff.  Nonetheless, as we have said, if the allegations 
about what happened in 2000 are established then they constitute a contravention of 
the Act, and the plaintiff’s motives for pursuing the complaint do not change that.   

 
The allegations about events in 2000 
 
58. We therefore turn to deal with the events of late 2000.   
 
59. We have already noted that there seemed to us to be an element of overstatement in 

the plaintiff’s evidence.  As an example, she said that when she met the defendant at 
the city rank he stroked her thigh two or three times.  For his part, the defendant 



 
 

HRRT 59.02 (pg) 

11

denied getting into her car at all.  In any event he said that from a sitting position in 
the back seat of her car it would not have been possible to do what she alleged.  
There was a good deal of debate about this in the evidence.  In our view, if the 
defendant had indeed stroked the plaintiff’s thigh he would have had to lean across 
and forward to reach between the seats, and the movement would have been 
difficult.  If the stroking occurred and was unwelcome as the plaintiff says, we find 
that she could have moved to avoid or to stop it without much difficulty.  The 
evidence has therefore failed to satisfy us that any touching of her thigh took place 
as she described it. 

 
60. On the other hand, the defendant accepted that he had not met the plaintiff before 24 

November 2000, and that after that first meeting he did telephone her on several 
occasions, albeit not as often as she asserted.  He also accepted that he did get into 
the back of her car on at least two occasions.  In our assessment, those matters tend 
to corroborate the plaintiff’s claim that after their first meeting the defendant did 
become somewhat attracted to her, and that he did take steps to seek her out and 
converse with her.   

 
61. We therefore accept the thrust of the plaintiff’s evidence about what happened in the 

three week period after 24 November 2000.  In particular we find that: 
 

(a) during that time, the defendant asked her out to dinner more than 
once;  

 
(b) the plaintiff however made it clear to him that she did not wish to go 

for dinner with him;  
 

(c) in the overall context of their discussions, the way in which the 
defendant spoke to the plaintiff, and his persistence in asking her out to 
dinner after she had declined, his behaviour did have an element of 
sexual advance about it; and  

 
(d) the defendant’s advances were unwelcome and became somewhat 

offensive to the plaintiff. 
 
62. The real difficulty about this aspect of the case concerns the question of whether the 

plaintiff suffered any detriment in her employment as a result.   
 
63. It is to be noted that the issue of harm (to use a general word) has to be considered 

twice.  In order to establish that sexual harassment has occurred, a plaintiff must 
show that the behaviour complained of was “ … either repeated, or of such a 
significant nature, that it has a detrimental effect on that person in respect of any of 
the areas to which this subsection is applied by subsection (3) of [section 62]” (in 
this case the relevant area is employment).  Once sexual harassment is established, 
the issue of harm must then be considered again in the context of an assessment of 
what damages (if any) ought be awarded. 

 
64. It is clear that the defendant’s behaviour was repeated, so that it meets the 

requirement for repetition in section 62(2) on that basis whether or not it is regarded 
as having the sort of significance that would fall within section 62(2) without 
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repetition.  With respect to detriment, the main thrust of the plaintiff’s evidence was 
that she was concerned about what might happen if her husband found out.  That 
does not in and of itself constitute a detriment to the plaintiff in her employment.  
But she also said that she became reluctant to work at night for fear that she might 
encounter and have to deal with the defendant.  She told us that she found the 
situation to be stressful and that she was no longer a happy or ‘bubbly’ person.   

 
65. We find that, for a short period at and about the time that the defendant was making 

contact with the plaintiff in late 2000, she did suffer from a level of anxiety while at 
work. which was sufficient to meet the section 62(2) threshold of ‘detrimental 
effect’ in her employment.  In making this assessment we bear in mind the 
reasoning of the High Court in Read v Mitchell [2000] 1NZLR 470, and the 
proposition that detriment in employment can include the stress of having to work in 
an environment made stressful by the unwanted behaviours of the defendant. 

 
66. As a result we find that all of the ingredients of section 62(2) have been established 

in respect of the allegations of sexual harassment in late 2000.   
 
Remedy 
 
67. There will be a declaration pursuant to section 92I(3)(a) of the Act in terms set out 

below. 
 
68. The plaintiff sought orders under section 92I(3)(b) to restrain the defendant from 

repeating a breach of the Act, or from engaging in or causing others to engage in 
conduct amounting to sexual harassment in future. 

 
69. The defendant and the plaintiff no longer work for the same organisation.  

Furthermore, there is room for the view that the defendant did not appreciate the 
effect that his behaviour of late 2000 was having on the plaintiff at the time.  These 
matters are not a defence to the claim, but in our view they are relevant to the 
question of whether a restraining order under section 92I(3)(b) of the Act is 
justified.   

 
70. We have no doubt but that the experience of this case will have educated the 

defendant about the standards of conduct that are required in the workplace.  More 
importantly, the restraining order sought by the plaintiff would have little effect 
other than to confirm that the defendant must comply with the Act in future.  But 
that will be so whether or not we grant a restraining order.  Furthermore, if the 
defendant were to be the subject of further proceedings of a similar kind in future, as 
far as we are aware there would be nothing to stop the plaintiff in such a case from 
reminding the Tribunal of this case.  Nor has there been any evidence that the 
defendant has ever encouraged anyone else to engage in conduct amounting to 
sexual harassment. 

 
71. In the circumstances we see no purpose in the making of any restraining orders, and 

that part of the plaintiff’s claim for relief under the Act is declined. 
 
72. The plaintiff sought damages of $10,000 under sections 92I(3)(f) and 92M(1)(c) of 

the Act for humiliation, loss of dignity and injury to her feelings.  But even 
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accepting that the plaintiff suffered sufficient detriment in her employment to justify 
a finding that sexual harassment occurred, when it comes to the issue of damages 
this is at best a marginal case.   

 
73. In our view, in this case the plaintiff’s failure to complain is material to the 

assessment of detriment.  We recognise that in many sexual harassment cases the 
absence of any evidence of a contemporaneous complaint is either immaterial, or 
may even tend to support a plaintiff’s assertion that he or she has found the 
circumstances embarrassing or overwhelming and so did nothing.  But that kind of 
consideration does not apply in this case.  These two parties were of roughly similar 
age and, although the defendant worked from time to time as an inspector, we do not 
accept that put him in any material position of power over the plaintiff.  The plaintiff 
was clearly capable of complaining, because she did so in 2002 when she was issued 
with the ticket. 

 
74. The assertion that the plaintiff modified her work hours to avoid possible contact 

with the defendant was not supported by any details, and logbooks or other 
documents that might have provided some support for her claim were not referred 
to.  Nor was the exact timing of the period within which she claimed to have altered 
her work practices because of the defendant at all clear. 

 
75. In contrast, during cross examination the following description of what had 

happened was given by the plaintiff: 
 
 Q (defendant):  And previously she said that when she was issued a ticket 

on 9 January, she stated in her evidence that I started 
hassling her for 24 November, started talking rubbish 
from 24 November.  Why took her so long to complain 
about my harassment.  If I was really harassing her I was 
saying bad things to her, why it took her for so long to 
lodge a complaint against me.  She was given … 

 
 Q (chairperson):  You’ve asked the question.  So that’s the question.  If this 

stared on the 24 November 2000 why did it take you until 
January 2002 to complain about it? 

 
 A (plaintiff):  Okay.  When you started hassling … when you started 

coming into my cab I didn’t think much of it.  And until 
you start talking about dinner, going out with me and that, 
that’s when I sort of sensed something’s wrong with you.  
And then when you start this business of coming over with 
lunch I told you I don’t want anything to do with you.  
Then you phoned me again when I was sitting with one 
guy at the airport and I told you firmly in that phone call 
also, please don’t ring me, I don’t want this, and I don’t 
want you to contact me or have any … you know … talking 
with me in this nature because it might create problems 
with my husband.  You complied with that so I left it at 
that because I thought, you know, it would be all … you 
actually complied with my request.  But then that day on 
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the Qantas, the very last day I remember you spoke to me, 
you said ‘oh one day I’ll get you’.  And when you didn’t 
speak to me within that period I was fine.  And then you 
issued me with a ticket just for a fare schedule, I think 
that, you know, I’ve got to stop this.  You’re gonna start 
badgering me again. 

 
 Q  (defendant):  Did you make the complaint because you got the ticket? 
 
 A: (plaintiff)  When you didn’t speak to me within that period I was fine.  

And when you issued me with a ticket just for a fare 
schedule, I think that, you know, I’ve got to stop this.  
You’re gonna start badgering me again. 

 
76. The issue of why the plaintiff complained in January 2002 was dealt with elsewhere 

in the evidence as well; the passage we have set out is not all that was said on that 
subject.  But what emerges from this exchange as to the effect of the defendant’s 
advances in late 2000 on the plaintiff encapsulates our overall assessment of the 
evidence.  We accept that what the defendant did was unwelcome, but we find that 
the plaintiff confronted him in December 2000 and dealt with the matter to her 
satisfaction by telling him to stop.  He then did so.  After that the plaintiff was, to 
use her word, ‘fine’. 

 
77. It follows that, in our assessment, if there is to be an award of damages then at most 

it must seek to compensate the plaintiff for humiliation, loss of dignity and/or injury 
to her feelings that occurred in and perhaps shortly after the period when the 
defendant was trying to contact her.  That was a time of no more than three weeks or 
so after 24 November 2000.   

 
78. The plaintiff presented as a robust person.  She is obviously capable of running a 

fleet of taxis, and of holding her own in cases of disagreement.  In our assessment, 
when the defendant’s advances to her became unwelcome she took control of the 
situation and effectively stopped what was happening.   

 
79. When this case is assessed alongside other authorities under section 62 of the Act, it 

is in our view easily amongst the least serious cases of sexual harassment that we 
are aware of.  Any humiliation, loss of dignity or injury to feelings suffered by the 
plaintiff was at most ephemeral, and she herself was content to leave the matter 
without complaint for over a year (at which time her concerns were re-triggered 
when she was issued a ticket by the defendant, and sought to contest it). 

 
80. We have considered whether in the circumstances there is room for a nominal award 

of damages.  In the end we see little point in making such an award.  Any award in 
this case would be truly nominal, and it seems to us that to make such an award 
would add little if anything to our findings, and the formal declaration that sexual 
harassment has occurred.  We have not been persuaded by the evidence that the 
plaintiff in fact suffered any sufficient humiliation, loss of dignity or injury to her 
feelings to warrant a monetary award.   
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81. The plaintiff sought an order pursuant to section 93I(3)(f) of the Act requiring the 
defendant to undertake training in order to assist him to comply with the Act, and in 
particular section 62, in future.  We decline to make such an order for very much the 
same reasons that we have declined to make restraining orders under section 
92I(3)(b) or to award damages.   

 
82. In addition we note that the order that was sought was couched in the most general 

of terms.  It did not identify exactly what course the defendant ought to have been 
directed to undertake, or give any indication as to what would have been considered 
to be an appropriate discharge of such an order if it had been made.  In our view this 
lack of particularisation would in itself have justified a decision to refuse the order.  
We regard it as axiomatic that anyone who is directed by the Tribunal to do 
something is entitled to know exactly what is expected of them, and what they must 
do (or not do) to comply. 

 
83. That leaves the question of costs. 
 
84. We cannot see any reason to depart from the usual principle that costs ought to 

follow the event in some appropriate measure.  The plaintiff was successful in 
establishing that sexual harassment occurred, although we have not been persuaded 
that any remedy other than a declaration is appropriate.  The case occupied a day of 
hearing time, but the hearing itself was unremarkable.   

 
85. We fix costs pursuant to section 92L of the Act at $2,000.00, which sum is to be an 

‘all in’ figure that is intended to cover the costs of preparation of the matter, as well 
as any claims for disbursements in connection with the matter.   

 
Formal Orders 
 
86. For the foregoing reasons: 
 

(a) There is a declaration pursuant to section 92I(3)(a) of the Act that for a period 
of approximately three weeks after 24 November 2000 the plaintiff was 
subjected to sexual harassment by the defendant in that he repeatedly asked 
her out to dinner notwithstanding that she had made it clear to him that she did 
not want to accompany him and she did not want to have him contacting her 
in that way;  

 
(b) Costs are awarded against the defendant pursuant to section 92L of the Act in 

the sum of $2,000.00. 
 
 
___________________ 
R D C Hindle 
Chairperson 
 
 
___________________ 
G Cook 
Member 
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DECISION OF MINORITY 
(P A K McDonald) 

 
1. I have read the majority decision of my colleagues Mr Hindle and Mr Cook in this case.   
 
2. Unlike the majority, I have come to a different conclusion about what happened on 9 January 

2002.  In essence, in that respect I found the plaintiff to be more credible than the defendant, just 
as we all found her evidence about events in 2000 to be the more credible.  I was therefore 
satisfied that the defendant did say the words “How’s your pussy” to the plaintiff on that 9 
January 2002.   

 
3. The difficulty I have had is in assessing whether a finding of sexual harassment can be made in 

relation to the incident of 9 January 2002. As the majority decision points out, under the Human 
Rights Act sexual harassment is unlawful behaviour of a sexual nature which is repeated or of 
such a significant nature that it has a detrimental effect on plaintiffs in their employment.  

 
4. In this case there was an unusually long period between the initial behaviour complained of and 

the 9 January incident. However, the plaintiff herself made it clear that she felt the “badgering” 
was going to start again and that she needed to stop it. In that sense the 9 January incident could 
be regarded as a repetition of past unwelcome behaviour.  

 
5. If I am right in this, there is still the issue of whether any detriment arose. I note the reasoning of 

the High Court in Read v. Mitchell and the proposition referred to by my colleagues that 
detriment in employment can include the stress of working in an environment made stressful by 
the unwanted behaviours of the defendant.  

 
6. The plaintiff did say under questioning from the Tribunal that she had lost jobs because of the 

stressful effects of the 9 January incident. This was because she had lost concentration in her 
driving and had gone home earlier than usual. Under further questioning it was unclear how 
much of the lost work was related to the incidents complained of and how much to an 
acrimonious departure from the company. 
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7. On balance I consider that there was some element of detriment to the plaintiff in her ability to 
drive arising from the stress of what she regarded as a renewal of unwanted sexual behaviour 
from the defendant. 

 
8. However, I agree with the majority that, even so, there is insufficient evidence of detriment to 

the plaintiff in her employment arising out of the fact that the words were spoken to her to 
support an award of damages in respect of the events of 9 January 2002, or the earlier behaviour. 

 
9. I would extend the declaration of sexual harassment in this case to include the incident of 9 

January 2002. I otherwise agree with the majority decision.  
 
 
 
____________________________ 
P A K McDonald 
Member 

 


