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Türkçe

03.01.2008, E.2005/151, K.2008/37

Date :  03.01.2008

Number :  E.2005/151, K.2008/37

Official Gazette : 29.03.2008, 26831

Subject :  Referral by a court, Weighing of interests,
Equality, Legislative bodies, Civil status,
Criminal proceedings, sentencing / Victim,
crime, family member / Violence,
domestic, prevention / Penalty, increased
for attack against family member.

Headnotes:

The legislator may enact different criminal sanctions, depending on whether somebody has committed the crime of
laceration against a close relative or against somebody else. The state is obliged to prevent domestic violence. The
application of the principle of equality before the law in criminal law does not require that all criminals be punished in the
same way. Different rules against individuals having different status may be introduced in order to prevent domestic
violence in society.

Summary:

I. Several courts asked the Constitutional Court to assess the compliance with the Constitution of Article 86.3 (as amended
by Law no. 5328) of the Turkish Penal Code, 5237.

Article 86.2 of the Turkish Penal Code introduced some provisions on deliberate laceration. If the result of deliberate
laceration is slight and it can be removed with simple medical intervention, the perpetrator shall be sentenced to
imprisonment for between four months and one year, and shall be fined at the instigation of the injured party.

Article 86.3.a provides that where deliberate laceration has been committed against ancestors, descendants, spouses or
siblings, the sanction to be applied shall be increased by half, regardless of whether the injured party has lodged a
complaint.

II. The applicant courts asserted that the offence of laceration against relatives results in direct prosecution, irrespective of
whether the injured party has complained. Offences of laceration against others will be prosecuted upon complaint by the
injured party.

In its judgment the Constitutional Court referred to  Articles 2, 5, 10, 12, 17, 38 and  41 of the Constitution.

National and international statistics demonstrate that offences stemming from domestic violence and their results are
common problems within all societies. It is notable that countries take criminal, legal and administrative measures in order
to prevent these kinds of offences, in line with their social values, traditions and individual tendencies. In some countries,
domestic violence is prosecuted directly, without the need for the injured party to lodge a complaint. In others, the
criminal investigation is commenced upon complaint from the injured party.

In recent years, extensive legal and administrative measures have been taken in order to prevent domestic violence and to
penalise criminals effectively in Turkey. Within this context, a provision has been introduced, whereby domestic violence
will be prosecuted without seeking any complaint if the deliberate laceration could be treated with simple medical
intervention.

The legislator may draw a distinction between offences that are directly prosecutable by the public prosecutor and those
where a complaint by the injured party is required. This will depend upon the gravity of the offence and its significance
from the perspective of public order, privacy of private life and other factors. Thus, the legislator may introduce a
prosecution principle, whereby suspects are to be prosecuted directly, in order to reduce domestic violence and to prevent
"cover-ups" of offences committed within the family, whose members are responsible to treat each other with kindness.
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"cover-ups" of offences committed within the family, whose members are responsible to treat each other with kindness.

The application of the equality principle before the law in criminal law does not mean that all criminals who have
committed the same offence will be subject to the same punishment, without taking account of their differing
characteristics. Equality before the law is the principle under which each individual is subject to the same laws, with no
individual or group having special legal privileges. The equality principle envisaged by the Constitution is legal, as opposed
to absolute, equality. Provided that those of the same legal status are subject to the same rules and those of differing legal
status to different rules, the equality principle enshrined in the Constitution is not violated. Different regulations for those
who have the same status contravene the equality principle.

Differences in the conditions of the injured party or perpetrator may require the application of different rules. The fact that
there are different rules to follow for the individuals mentioned in the provision under dispute (i.e. ancestors, descendants,
spouses or siblings), detaching them from another individuals, does not constitute a contradiction of the equality principle.

On the other hand, it is clear that improvement of the moral and material assets of family members is only possible within
a peaceful and confident environment. In order to ensure this environment, domestic violence should be prevented.

Analysis shows that the legislator, by using its discretionary powers, expressed a preference for the protection of close
family members by comparison with other individuals. The provision in dispute covers families consisting of physically and
psychologically healthy individuals. It was not found to be contrary to Article 41 of the Constitution.

The state must protect individuals who are the cornerstones of the family and society from all threats, violence and
danger. The provision in point is a reflection of the state's obligations in this regard, as indicated in Article 17 of the
Constitution.

For those reasons, the article was found to be compatible with the Constitution. Justices Kiliç, Akyalçin, Özgüldür and Kaleli
expressed dissenting opinions, however.

The provision stipulates an increase by half of the term of imprisonment and the level of fine. The Constitutional Court
noted that an examination of past and present Turkish criminal legislation demonstrates two parts to the legislative
approach towards family members and close relatives as suspect and injured party. The fact that one is a family member

or close relative can be a mitigating factor in terms of the applicable sanction, while in other cases, it makes matters
worse. It is up to the legislator to determine which actions shall be deemed crimes and which sanctions shall be applied to
them, provided that this is in conformity with the general principles of the Constitution and those of the criminal law. The
legislator has discretionary power to prevent domestic violence, by increasing terms of imprisonment and levels of fines by
half, if the offence has been committed against family members and close relatives, as stipulated in the provision. For
those reasons, it is not contrary to the Constitution, and the petition was rejected.
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