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Anup Raj Sharma J: The content and order of the writ petition submitted pursuant to
Article 23 and 88 (1) and (2) of the Constitution of the Kingdom of Nepal, 1990 is as
follows:-

The petitioners contend that the petitioner’s organization has been registered pursuant to
the Firm Registration Act, 2034 with the objective of enhancing access to social, economic
and political justice. The petitioners’ further contend that they have submitted the petition
pursuant to Article 88 as a social action litigation to address the discrimination, social boycott
and sexual exploitation faced by the Badi community.

The petitioners contend that the Badi community had migrated from Kumaon, Garwal and
Awad provinces of India to Salyan, Musikot, Jakarkot in the 14th century and have been
residing and eking their livelihood by performing dance and other forms of entertainment.
With the intrusion of modern music, the traditional song and entertainment was deemed to
be at risk, wherein the women of the Badi community were compelled to enter into the
flesh trade for sustaining their family and have been living in the Far Western and Mid
Western part of Nepal. The women of Badi community involved in the flesh trade have
been neglected and are vulnerable. Due to poverty, illiteracy and social boycott, the male of
this community lack any form of employment, wherein the women of this community are
compelled to enter into the sex trade. Due to their compulsion of entering into the flesh
trade and being exploited by the elites, the children born to the Badi women do not have
any identification of their father, wherein such children are deprived of acquisition of birth
certificate and citizenship. As such these children are deprived of their educational rights.
The Badi women on the one side are arrested on charges of flesh trade and cases of public
offences are initiated against them and provided any petition against sexual exploitation is
registered by these people, proper hearing and legal protection are not provided to them.
The Badi community within the Dalits fall within the backward class and pursuant to
various data, it is evident that this community is deprived from the national mainstream.

Preamble of the Constitution of the Kingdom of Nepal, 1990, prescribes and recognizes
social justice as an unchangeable component of the Constitution. Likewise, right to freedom
prescribed under Article 12 (2) provides for the right to live honorably and humanly. Where
the Badi community is deprived of any opportunity to alternative employment, this community
is compelled to involve themselves in the flesh trade wherein social justice and right to
freedom guaranteed by the Constitution becomes meaningless. Likewise, the State pursuant
to the Article 11 of the Constitution of the Kingdom of Nepal, 1990, has failed to provide
special provision for the development of the women and children of the Badi community
who belong to the backward class. Similarly, Article 25 (1) prescribes the State’s policy to
provide social justice to the people whereas Article 26 prescribes for special provision with
regard to education, health and employment of the women, provision to safeguard the
children and ensure that they are not exploited and are provided free education and orphans
and helpless women are provided with social security in the form of education and health.
Regardless of these constitutional provisions and the State’s obligation, the Badi community
has not received any such facilities. Provided, the welfare laws related to the children,
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backward class, orphans and helpless women prescribed in the Social Welfare Act, 2049,
Chapter on Poverty under the Muluki Ain, Local Self-Governance Act, 2055, Act, Children
Act, 2048, Education (Seventh Amendment) Act, 2058, were to be properly implemented,
the compulsion of the Badi women to enter into the flesh trade would have to some extent
changed but such act has not been implemented.

Articles 22, 23, and 25 of the Universal Declaration of Human Rights, 1948, prescribes that
everyone as a member of the society is entitled to realization to the right of social security,
free choice of employment and right to a standard of living adequately and prescribes
protection from being unemployed.  Article 6 of the International Covenant on Economic,
Social and Cultural Rights, provides and recognizes right to work which includes the right to
the opportunity to gain one’s living by work and Article 11 prescribes that the State shall
recognize the right of everyone to an adequate standard of living for himself and his family,
including adequate food, clothing and housing, and to the continuous improvement of living
conditions and that the State  will take appropriate steps to ensure the realization of this
right. Likewise, in order to suppress prostitution against women and children, the Convention
on the Suppression of the Traffic in Persons and of the Exploitations of the Prostitution of
Others, 1951, had been promulgated wherein Article 16 of the said Convention prescribes
that the State shall take appropriate measures for the prevention of prostitution and for the
rehabilitation and social adjustment of the victims of prostitution and Article 20 prescribes
that the State shall take appropriate measures and provide employment to prevent women
from the dangers of prostitution. Likewise, Article 11 on the Convention on the Elimination
of All Forms of Discrimination Against Women, 1979, prescribes and guarantees the right
to work and social security for women facing unemployment. The above mentioned
conventions that are binding pursuant to Section 9 (2) of the Nepal Treaty Act, 2047 have
not been implemented by the State. Therefore, it is the responsibility of the State to provide
opportunity to alternative employment for the Badi women and to take appropriate measures
and programs for their rehabilitation and free them from the clutches prostitution.

Article 9 (2) of the Constitution of the Kingdom of Nepal, 1990, prescribes that every child
who is found within the Kingdom of Nepal and the whereabouts of whose parents are not
known shall, until the father of the child is traced, be deemed to be the citizen of Nepal by
descent. Similar provision has been prescribed under Section 3 (4) of the Nepal Citizenship
Act, 2020. Pursuant to these provisions, the children of the Badi community have no reasons
whatsoever to be denied from acquiring citizenship but nevertheless, the people of Badi
community do not have any citizenship and as such have been denied from the enjoyment
of social, economic and political rights. Where it is the constitutional and legal right of a
child to acquire citizenship by descent in the event the father of such child is not traced,
denial to register the birth of a child is unconstitutional and illegal. Section 4 (1) (a) of the
Birth, Death and Any Personal Events (Registration) Act, 2055 prescribes that personal
events such birth and death shall be notified by the principal person of the family and in the
event of his absence the same shall be notified by the eldest person attaining majority.
Pursuant to this provision registration of birth of a child whose father cannot be traced
should not be denied. Likewise, Section 10 under the Children Act, 2048 prescribes for
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naming of the father and grandfather on all formal works and documents and in the event
the father is not traced the name of mother shall be stated and in the event both the parents
cannot be traced, the person supporting the child or the organization shall state that the
parents cannot be traced. Pursuant to this provision, even where the father cannot be
traced, the legal right to register the birth and acquire the citizenship is deemed to be
secured. Article 15 of the Universal Declaration of Human Rights, 1948, Article 24 (3) on
the International Covenant on Civil and Political Rights, 1966, Article 10 (3) on the
International Covenant on Social and Cultural Rights, 1966, Article (2) on Convention on
Women Rights, Article 7 on the Convention on Rights of Child, 1989 has secured every
person without discrimination the right to enjoy the right to registration of birth and possession
of citizenship. Therefore, the birth registration and acquisition of citizenship of child of a
Badi community whose father cannot be traced cannot be denied, the discriminatory provision
prescribed under Section 4 (1) (a) of Birth, Death and other Personal Event Registration
Act, 2033 and Section 3 (1) of the Children Act, 2048 is contrary to Article 11 of the
Constitution.

Women of the Badi community are subjected to search and seizure and cases are initiated
against them, wherein these women are subjected to punishment and persons perpetrating
sexual violence against these women are exempted thereby creating an atmosphere of
impunity which is contrary to the principle of positive discrimination  and protection envisaged
by Article 11 of the Constitution. Likewise, the women of the Badi community involved in
the flesh trade pursuant to Article 22 of the Constitution vested with the right to privacy and
pursuant to Article 14 (1) they are vested with the right not to be punished for an act which
was not punishable by the law when the act was committed. On the one hand, the Badi
women are arrested on the charges of prostitution and legal proceedings are initiated against
them whereas, on the other, petitions alleging the establishment of sexual relations against
their wish are not entertained and as such their right to equality, privacy and right to criminal
justice have been infringed. Pursuant to the Universal Declaration of Human Rights and
international treaties and covenants, the Badi women and children unlike other citizens
cannot be denied from the equal protection of the law merely because of allegation of them
being involved in the flesh trade.

Although, Article 11 (4) of the Constitution of the Kingdom of Nepal, 1990, and Section 10
under the Chapter of Equity of the Muluki Ain has made discrimination on the basis of
caste punishable, the said provisions have not been effectively implemented. The Badi
community has been a victim of social boycott and discrimination. For the development and
protection of the Badi community, the State pursuant to Article 11 (3) of the Constitution of
the Kingdom of Nepal, 1990, should initiate executive and legislative reformative measures
in order to end discrimination and social discrimination. In order to establish the rights of the
Badi community and to provide them with social and economic justice, the petitioners
hereby seek the honorable court to issue the following orders pursuant to Article 88 (1) and
(2) of the Constitution of the Kingdom of Nepal, 1990:-
(a) Issuance of an order of certiorari against the State to provide alternative employment

and social security, skill oriented training and housing for the Badi community thereby
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releasing them from prostitution and reintegrating and rehabilitating them into the society.
(b) Issuance of order of certiorari against the State to make necessary arrangements for

birth registration and acquisition of citizenship for children of the Badi community and
provided any application for birth registration and citizenship is made the same shall not
be denied on the basis of non-identification of the father.

(c) Issuance of an order of certiorari against the State to provide equal legal protection
against sexual exploitation and violence perpetrated against Badi women and children
and that they should not be arrested and searched merely on the allegation of their
involvement in flesh trade.

(d) Issuance of an order of certiorari against the State to effectively implement and take
appropriate measures against discrimination made towards the Badi community.

(e) Issuance of an order of certiorari against the State for the effective implementation of
the provisions of the prevailing welfare laws that is beneficial for the Badi community
et.al.

(f)  Article 4 (1) (a) of the Birth, Death and Other Personal Event Registration Act, 2033,
and Section 3 (1) of the Act Relating to Children, 2048, have directly and indirectly
contributed to the discrimination of the Badi community and these provisions being
inconsistent to Right to Equality as prescribed under Article 11 of the Constitution of the
Kingdom of Nepal, 1990, the petitioners seek the court to declare these provisions void
to the extent of such inconsistency.

(g) Constitution of an expert committee comprising of representatives from governmental
and non-governmental organization to undertake a factual study on the problems faced
by the Badi community and issuance of any orders deemed appropriate by the said
community.

An order had been set aside by the Single Bench of this court on April 23, 2003 asking the
respondents as to why the order sought by the petitioners need not be issued. Similarly, the
order prioritizing the case had directed the court to present the case before the bench upon
submission of the rejoinders from the respondents.

The rejoinder submitted by the Cabinet Secretariat reads as such: That the Directive Principals
and Policies prescribed under Article 24 of the Constitution of the Kingdom of Nepal, 1990,
is formulated and implemented pursuant to the available resources and means and is not
implemented by any court. That the Muluki Ain, Nepal Citizenship Act, 2020, Birth, Death
and Other Personal Event Registration Act, 2033, Human Trafficking (Control) Act, 2043
and other laws have ample provisions for social and economic justice. That His Majesty’s
Government has shown its commitment towards the implementation of the provisions
prescribed in the various treaties and covenants to which it has been a Party. That His
Majesty’s Government has been active in providing social security and development of the
Badi community and hence the writ petition should be quashed.

Likewise, the rejoinder submitted by the Ministry of Home states as such: That Section 3
(4) of Nepal Citizenship Act, 2020, prescribes that every child who is found within the
Kingdom of Nepal and the whereabouts of whose parents are not known shall, until the



100

father of the child is traced, be deemed to be the citizen of Nepal by descent and provided
citizenship is sought the same is provided accordingly. That no person has been denied
from the acquisition of citizenship merely because such a person was born through a woman
belonging to a Badi community. That the Badi women have not been treated inhumanly by
the local administration and provided they are treated inhumanly or they have been
discriminated in the application of law, they shall be subject to harsh punishment. That
discrimination has not been made in the equal protection of law merely because they belong
to the Badi community and hence, the writ petition should be quashed.

Separate rejoinders having the same content had been submitted by the Ministry of Law,
Justice and Parliamentary Affairs and Ministry of Labor and Transport which states as
such: that Article 11 of the Constitution of the Kingdom of Nepal, 1990, prescribes that all
citizens are equal before the law, no discrimination shall be made against any citizen in the
application of the general laws and that special provisions shall be made for the backward
class. That, Section 16 (d) (2) of the Education Act, 2028, provides for free education in
community schools for Dalit, janajatis and women and other students below the poverty
line. That, Section 4 (f) of the Social Welfare Act, 2049, prescribes for provisions deemed
necessary for the interest of the backward community or class and that the Children Act,
2048, prescribes for various services and facilities for children belonging to the backward
class. That, pursuant to the legal provision mentioned in Section 4 (4) of the Nepal Citizenship
Act, 2020, the children of Badi women, whose father cannot be traced can acquire citizenship
by descent and therefore the writ petition should be quashed.

The content of the rejoinder submitted by the Ministry of Women, Children and Social
Welfare is as such: That Article 11 of the Constitution of the Kingdom of Nepal, 1990,
prescribes that all citizens shall be treated equally and that the petitioners’ contention that
the rights and interest of the Badi community have been neglected is false. That beneficiary
works according to the resources and means available have been undertaken on an equal
footing for the interest of all communities or classes and that the Badi community has also
been provided with equal protection of the law. That where the writ petitioners have failed
to state as to which conduct was discriminatory against the Badi community, the writ
petition should be quashed.

Likewise, the content of the rejoinder submitted by the Ministry of Local Development is
as such:  That for the protection and promotion of backward women, children, helpless,
weak, neglected and the oppressed class of various sectors, various committees, commissions
and institutions have been established and budget deemed necessary for such bodies have
been disbursed and evaluation has been carried out. That where policy level decision is
taken by the government, directions are given from time to time taken into consideration
the interest of such classes and therefore, the writ petition should be quashed.

The rejoinder submitted by the Ministry of Education and Sports is as such: that the Education
Regulation, 2059, prescribes for free education and various kinds of scholarships for poor,
handicapped, women, Dalit and janajati students and as such the people belonging to the
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Badi community can also acquire these facilities. That the Rural Education Committee to
be constituted pursuant to Section 11 (k) of the Education Act, 2028, is vested with the
authority to maintain a record of the families below the poverty line and is vested in making
provision deemed necessary for the education of the children of such families and therefore,
the order sought by the petitioners need not be issued and hence the writ petition should be
quashed.

The rejoinder submitted by the Ministry of Land Reform and Management is as such: That
various laws are formulated for the protection of the rights of the citizen guaranteed by the
Constitution, that where the petitioners have failed to state as to how the rights protected
by the Constitution and the laws have been infringed,  and therefore, the writ petition should
be quashed.

Similarly, the rejoinder submitted by the Ministry of Physical Planning and Construction is
as such: That no act has been conducted wherein the rights of the Badi women guaranteed
by the Constitution has been infringed and that the State carries out its activities pursuant to
the Directive Principles and with the resources and capacity available therein and hence
the writ petition should be quashed.

An order had been set aside by the Special Bench on November 27, 2003 which reads as
follows: That it has come to the notification of this Bench that the issues and claims that
have been raised in this writ petition in relation to the promotion of the fundamental rights of
the Badi community had pursuant to Article 88 (2) been similarly raised by Dil Bahadur
Biswakarma, President of DNF through Writ No. 3292 of the Year 2060 and since it is
deemed appropriate to entertain both the petitions by a single Bench, order is hereby set
aside to submit the said writ petition along with this petition.

Similarly, an order had been set aside by the Special Bench on May 20, 2004 which reads
as follows: That pursuant to the proviso under Article 11 and Article 26 (1) of the Constitution
of the Kingdom of Nepal, 1990, which prescribes for appropriate and special provision for
the advancement of the mentioned classes and since the writ petition also mentions about
provisions to be made by the State for the interest of those classes, the Bench in relation to
the issues raised by the petitioners in their petition hereby deems it necessary to seek
answers to the following questions. What are the current problems faced by the Badi
community? What kinds of programs are being initiated or will be initiated by His Majesty’s
Government for the resolution of the problems and advancement of the Badi community?
Provided, any program has been initiated, what has been the impact of such programs?
How can the advancement of the Badi community be achieved? Furthermore, in order to
seek answers to these questions the Bench through its order had directed for the formation
of a Committee under the coordination of the Ministry of Women, Children and Social
Welfare comprising of representative from the Dalit Commission, Badi community and
representatives from the concerned Ministry and the Bench further ordered the Committee
to be formed to submit its study report within two months from the date of receipt of the
order and had directed the Bench to submit the case file upon receipt of the study report.
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The Ministry of Women, Children and Social Welfare had sought for the extension of the
period for submission of the report wherein the Special Bench through its order dated
August 12, 2004 and November 18, 2004 had provided extension of the period wherein the
Ministry was asked to submit its progress report every month.

Where the case pursuant to the rules had been submitted before this Bench, the learned
advocates, Mr. Prakash Mani Sharma, Mr. Tek Tamrakar, Mr. Raju Prasad Chapagain and
Ms. Rama Pant Kharel made the following submission: That the Badi community have
been a victim of discrimination, social boycott and sexual exploitation and opportunity for
alternative employment had not been provided to the women of the Badi community, wherein
they had been compelled to enter into the flesh trade for sustenance of their livelihood; that
where the father of the child born through the Badi women cannot be traced, these children
have been unable to register their birth and have been denied from acquiring citizenship and
education and opportunities of employment; that since the Badi community have been
recognized as a low caste, they have not been able to receive social justice and neither
have they been able to live an honorable life and have been denied from the enjoyment of
human rights guaranteed to them; that the women of the Badi community, unlike other
citizens’ have been denied from the equal protection of the law; that pursuant to the order
made by this Bench, a report has been prepared and submitted with the participation of the
governmental bodies in relation to the programs initiated at the government level for the
resolution of the problems faced by the Badi community wherein various recommendations
have been forwarded for the advancement and development of the Badi community and
women of this community and since there is no disagreement by the parties of the government,
the time limit for the implementation of the report should be prescribed by the Bench. That
where the father of the child born through a Badi women cannot be traced, such children
have been denied of their birth registration and where the provision prescribed under Section
4 (1) (a) under the Birth, Death and Other Personal Event Act, 2033, creates discrimination
between the eldest female and male of a family, and that where Section 3 (1) of the
Children Act, 2048, also provides discrimination between a male and female, the said provisions
are inconsistent with Article 11 of the Constitution of the Kingdom of Nepal, 1990 and
therefore, order as sought should be issued.

Joint Attorney, Mr. Saroj Prasad Gautam on behalf of the respondents stated as such: that
the State pursuant to the Constitution and the laws has not discriminated against any religion,
cast, gender, race, profession domiciled within the Kingdom of Nepal. That the State has
provided equal protection of the law to the Badi community or to the women of that
community. That the petitioners have failed to explicitly state that the children born through
the Badi women have been denied registration of their birth or have been denied from
acquiring citizenship. That where procedures prescribed by the Act and laws have been
fulfilled, denial against registration of their birth or denial against acquisition of citizenship
cannot be made. That where pursuant to the order of this Bench, a Committee to study the
problems encountered by the Badi community had been formed with the participation of
His Majesty’s Government and since there is no disagreement on the report, there would
be no objection on behalf of the State against any appropriate order issued by this Bench in
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relation to the protection and development of the rights and interest of the women of the
Badi community.

Today being the date set aside for rendering a verdict, the Bench upon perusal of the writ
petition and the deliberations made therein by the learned advocates deems that decision
should be made on the following issues:-

(1)  As to whether or not Section 4 (1) (a) under the Birth, Death and Other Personal
Event (Registration) Act, 2033 and Section 3 (1) under the Children Act, 2048, is
inconsistent with Article 11 of the Constitution of the Kingdom of Nepal?

(2) As to whether or not, children of the Badi community whose father cannot be
traced can be denied from registration of their birth and acquisition of citizenship?

(3) As to whether or not an order sought in the petition should be issued?

The Preamble of the Constitution of the Kingdom of Nepal, 1990, seeks to secure to the
Nepalese people social, political and economic justice and guarantees basic human rights to
every citizen and on the basis of equality seeks to promote the spirit of fraternity and the
bond of unity. In order to achieve a just society, universal recognition relating to human
rights have been prescribed under Article 11 of the Constitution wherein the said Article
guarantees all citizens to be equal before the law and no one shall be denied the equal
protection of the laws, no discrimination shall be made against any citizen in the application
of general laws on the grounds of religion, race, sex, caste, tribe or ideological convictions
or any of these. Likewise, the Constitution also provides for framing of special provisions
by law for the protection and advancement of the interests of women, children, the aged or
those who are physically or mentally incapacitated or those who belong to a class, which is
economically, socially or educationally backward. Similarly, the Constitution prescribes that
no person shall, on the basis of caste, be discriminated as untouchables or be denied to
access to any public place, or deprived of the use of public utilities and has declared such
acts to be punishable by law. In addition to this, the Directive Principles and Policy prescribes
certain principles and policies to be followed by the State. Article 25 (1) of the Constitution
prescribes that it shall be the chief objective of the State to promote conditions of welfare
on the basis of the principles of an open society, by establishing a just system in all aspects
of national life, including social, economic and political life, while at the same time protecting
the lives, property and liberty of the people whereas Article 25 (3) prescribes that the social
objective of the State shall be to establish and develop, on the foundation of justice and
morality, a healthy social life, by eliminating all types of economic and social inequalities
and by establishing harmony amongst the various castes, tribes, religions, languages, races
and communities. Under the policies to be followed by the State, Article 26 (2) of the
Constitution prescribes that the State, while maintaining the cultural diversity of the country,
pursue a policy of strengthening the national unity by promoting healthy and cordial social
relations amongst the various religions, castes, tribes, communities and linguistic groups,
and by helping in the promotion of their languages, literatures, scripts, arts and culture
whereas Article 26 (1) that the State shall pursue a policy which will help promote the
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interest of the economically backward groups and communities by making special provisions
with regard to their education, health and employment.

From among the Directive Principles mentioned in the Constitution, the establishment and
development of a just society based on justice and morality is one of the important principles.
For a healthy and just society, there has to be fraternity and bond between all the members
of the society. Where on the basis of religion, castes, gender, tribes or any other matter
inequality and contemptuous behavior exists, a tolerant and coordinated society cannot be
envisaged. Social solidarity cannot be maintained where a society is based on inequality
and exploitation. For the development of a healthy society, a coordinated social order based
on social solidarity is imperative and to achieve the same, it is imperative that inequality and
exploitation is eradicated. In this regard, the State for the purpose of protecting and promoting
the rights and interests of women, children and the backward classes has provisioned these
matters in the policy of the State. No citizen of the Kingdom of Nepal should be denied
from the rights guaranteed by the Constitution and universal principles of human rights and
personal freedom.

The learned advocates through their writ petition have stated about the conditions of the
Badi community and state that they have been subjected to prostitution, sexual exploitation
and have been denied from education, health, employment, registration of birth, citizenship and that
they lack equal protection of the laws and that there is discrimination in the application of the law and
are subjected as untouchables and to other racial discrimination. It cannot be deemed that the
constitutional commitments that are applicable to the general citizens of the Kingdom of
Nepal are not applicable to the Badi community. It cannot be disputed that the Badi people
are vested with the right to live an honorable life pursuant to the Constitution of the
Kingdom of Nepal, 1990, prevailing laws of the Kingdom of Nepal and pursuant to the international
treaties relating to human rights to which Nepal is a Party. Therefore, for the purpose of establishing
a just society based on fraternity, bond and social solidarity, the economic, social and
political problems faced by the women and children of the Badi community should be
resolved so that the women and children of the Badi community and every one
can live a respectable life.

Within this background, the fundamental problem expressed in the petition is the problem
relating to the registration of the birth of child born through a Badi woman, wherein the
petitioners have stated that Part (a) of Sub-section (1) of Section 4 under the Birth, Death
and Other Personal Event (Registration) Act, 2033, provides unequal treatment between a
female and a male of a family and have stated the said provision to be inconsistent with
Article 11 of the Constitution. Article 11 of the Constitution guarantees all citizens to be
equal before the law and that no one shall be denied the equal protection of the laws, and
that no discrimination shall be made against any citizen in the application of general laws on
the grounds of religion, race, sex, caste, tribe or ideological convictions or any of these and
has adopted the universal recognition relating to right to equality. With regards to right to
equality raised by the petitioners in relation to Section 4 (1) (a) under the Birth, Death and
Other Personal Event (Registration) Act, 2033, Section 4 reads as follows:



105

Section 4: Notification of personal events:- The following persons shall on the following
circumstances register personal events within thirty-five days of occurrence by notifying
the office of the local Registrar pursuant to the form prescribed therein.

(a) Notification of birth and death shall be notified by the principal person of the family and
in his absence by the eldest person from among the males of the family who have attained
majority.

The above-mentioned provision vests the principal person of the family with the authority
of notifying the birth and death in a family by notifying the office of the local Registrar
pursuant to the form prescribed and in his absence the authority is vested in the eldest
person from among the males. Part (d) of Section 2 defines the principal person as “the
senior person of the family involved in the administration of the family or a person involved
in the nurturing of the family.” It is evident from the Preamble of the Act, that the said Act
had been promulgated with the objective of registering the birth, death, marriage, divorce
and migration of people within the Kingdom of Nepal and to provide a certificate therein. It
is also evident from the provision of the Act, that the principal person of the family pursuant
to the legal provision is the authorized person to inform the local Registrar. Generally, the
principal person of a family could be a female or a male. Provided, where the
principal person of a family is present, notification of birth and death to the local
Registrar may be provided by the male or female but in the absence of the principal
person, the provisions prescribes for notification to be provided by the eldest
person from among the males having attained majority wherein the said legal
provision clearly provides discriminatory practice between male and female
members of the family. There is no rationality in prescribing such discriminatory practices.
The objective of the Act is to register the birth and death and provide certificate therein and
for this purpose the law prescribes the principal person of the family or in his absence the
eldest person from among the males of the family having attained majority to provide such
notification and as such it is logical that the said provision has been prescribed to provide
equal practices between the male and female members of the family.

As stated hereinabove, Part (a) of Sub-section (1) of Section 4 under the Birth, Death
and Any Personal Events (Registration) Act, 2033 prescribes the principal person
of the family to provide notification of birth and death and in his absence the eldest
person from among the males in the family attaining majority. The term “from
among the males” provides discriminatory treatment between the female and male
members of the family and as such the said term is inconsistent with the right to
equality as prescribed under Article 11 of the Constitution of the Kingdom of
Nepal, 1990. Where the disputed Act had been in force prior to the enactment of
the Constitution, the term prescribed under Section 4 (1) (a) under the Act should
pursuant to the doctrine of severability be severed from the other portion of the
legal provision prescribed therein and the said term pursuant to Article 131 should
be declared defunct.
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Likewise, the petitioners have sought the court to declare Section 3 (1) under the Children
Act, 2048, void since the petitioners contend the said provision to be inconsistent with
Article 11 of the Constitution. Sub-section (1) of Section 3 under the Children Act, 2048
reads as follows:

Section 3: Naming of the child and fixation of the date of birth: (1) Every child upon
birth shall have a name according to his religion, culture and practice, which shall be provided
by his father and in the absence of the father by the mother and in the absence of the
mother by any other member of the family. Provided, the father, mother or any member of
the family are not alive or cannot be traced, the person nurturing the child or the institution
shall provide a name for the child.

The above provision relates to the right of naming a child and pursuant to the legal provision,
the father, mother, other members of the family or person or institution nurturing the child
shall name the child upon his birth. The legal provision does not directly or clearly signify
unequal treatment between father, mother or male and female members of the family. The
legal provision prioritizes the father while naming the child and as such the said provision
cannot be deemed to be inconsistent with the right to equality as prescribed under Article
11 of the Constitution and therefore, the said provision need not be declared void.

With regards to the second issue as to whether or not, children of the Badi community
whose father cannot be traced can be denied from registration of their birth and acquisition
of citizenship? Article 9 (2) of the Constitution of the Kingdom of Nepal, 1990, prescribes
that every child who is found within the Kingdom of Nepal and the whereabouts of whose
parents are not known shall, until the father of the child is traced, be deemed to be a citizen
of Nepal by descent. Pursuant to the constitutional provision, Section 3 (4) of the Nepal
Citizenship Act, 2020 also prescribes that every child who is found within the Kingdom of
Nepal and the whereabouts of whose parents are not known shall, until the father of the
child is traced, be deemed to be a citizen of Nepal by descent. Pursuant to the constitutional
and legal provisions, it would not be constitutional and legal to deny anyone in obtaining the
citizenship of Nepal in accordance to his constitutional and legal rights. The issue as to
whether or not registration of birth can be made even when a father cannot be traced, has
been analyzed with regards to the first issue in relation to Section 4 (1) (a) under the Birth,
Death and Any Other Personal Event (Registration) Act, 2033. Where a father of child
cannot be traced and for the purpose of registration of the birth of a child, the principal
person of the family or in his absence the eldest person from the family attaining majority
shall on the basis of such notification register the birth of the child and therefore, the
contention that registration of the birth of a child in the absence of the identification of the
father cannot be done is not sustained by this Bench.

The petitioners contend that the children born through the Badi women are unable to
register their birth and acquire citizenship since their father cannot be traced. In this regard,
and pursuant to the deliberations made hereinabove, it would not be constitutional and legal
to deny the registration of birth and acquisition of citizenship on the basis that the father of
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such a child cannot be traced. Provided, such a person fulfills the legal procedures and
submits an application for the registration of the birth and acquisition of citizenship, the
same cannot be denied to the person.

The petitioners with the aim of providing an honorable life for the Badi community have
through their writ petition sought for the issuance of an order on the matters stated in the
petition. In this regard, an order had been issued by this Bench on May 20, 2004 wherein
the Bench through its order had directed for the formation of a committee under the
coordination of the Ministry of Women, Children and Social Welfare comprising of
representatives from the DalitCommission, Badi community and representative from the
concerned Ministry and had directed the Committee to seek the answers to the following
questions: What are the current problems faced by the Badi community? What kind of
programs are being initiated or will be initiated by His Majesty’s Government for the resolution
of the problem and advancement of the Badi community? Provided, any program has been
initiated, what has been the impact of such programs? How can the advancement of the
Badi community be achieved? Pursuant to the order, and under the coordination of the
Ministry of Women, Children and Social Welfares, a committee had been constituted
comprising of representatives from the Ministry of Local Development, Planning Commission,
National Dalit Commission, Community Assistance Committee, Kailali, Pro-Public and
representatives from the gender mainstreaming program wherein a study report has been
attached with the case file. On the basis of the report, the petitioners had contended that
prostitution was one of the biggest problem faced by the Badi community and had sought
for their emancipation from the profession and in order to provide an honorable life for
them had sought for alternative employment, social security, skill oriented training and provision
for residence for the Badi community. The study report prepared pursuant to the
order of this court states poverty and illiteracy to be prevalent within the Badi
community, that the problem of health, registration of birth and acquisition of
citizenship remains a big issue, problems of untouchability, racial discrimination,
unemployment, and issue regarding residence remains unsolved and that the
community have been a victim of political and the armed conflict. The report also
prescribes several recommendations to be implemented by His Majesty’s Government.
Therefore, where the report has been unanimously accepted by the representatives
of the concerned unit of His Majesty’s Government and where the
recommendations is deemed to be implemented, the claims other than the ones
deliberated above shall be deemed to be fulfilled and therefore, for the
proportionate development of the people of the Badi community, implementation
of the said report is deemed imperative.

On the basis of the deliberations made hereinabove, the following orders are hereby issued:
1. The term “from among the males” prescribed under Part (a) of Sub-section (1) of
Section 4 of the Birth, Death and Any Personal Events (Registration) Act, which reads as
follows: “”Notification of birth and death shall be provided by the principal person of the
family and in his absence by the eldest male from among the males in the family having
attained majority” is hereby declared defunct.
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2. Denial shall not be made with regards to the registration of the birth of the child of the
Badi women whose father cannot be traced and an order of certiorari is hereby issued in
the name of the respondents to make necessary arrangements and to provide citizenship to
such children pursuant to Article 9 (2) of the Constitution of the Kingdom of Nepal, 1990
and Section 3 (4) of the Nepal Citizenship Act, 2020.

3.Pursuant to an order of this court, a committee had been formed to study the problems
encountered by the Badi community. The committee which was formed by the concerned
units of His Majesty’s Government, Badi community and organization such as Pro-Public
had submitted a report underlying the prevalent problems and had unanimously recommended
certain measures to be implemented to encounter those problems and therefore, the Bench
as such hereby issues directive orders in the name of His Majesty’s Government
to implement the recommendations on the basis of priority and to provide
information of the same to this court.

It is hereby ordered to provide a copy of this order to His Majesty’s Government through
the Office of the Attorney General and to maintain the case file accordingly.

s/d
Anup Raj Sharma

Justice
Consenting with the opinion

s/d s/d
Arjun Prasad Singh Sharada Prasad Pandit
        Justice         Justice

Dated Year 2062 of the month of Bhadra Date 30 Day 5 (September 15, 2005)…


