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DECISION 
 
Introduction 
 
[1] The defendant (‘the company’) carries on business in Otaki.  As its name 
suggests, it is a manufacturer of plastic products from recycled materials. 
 
[2] The plaintiff says that in December 2001 she was a victim of sexual harassment 
by an employee of the company.  Initially her claims in the Tribunal were brought both 
against the employee and also against the company as his employer.  The claims against 
the employee included a claim for damages in the sum of $12,000.00 on account of 
humiliation, loss of dignity and injury to the plaintiff’s feelings.  The claims against the 
company included a separate claim for a further $6,000 on account of humiliation, loss 
of dignity and injury to the plaintiff’s feelings. 
 
[3] After the proceeding had been commenced, however, discussions between the 
plaintiff and the employee resulted in a settlement.  The plaintiff has received $4,500 
from the employee.  In exchange the plaintiff agreed not to pursue her claim against 
him, and that she would not call him as a witness at the hearing of her claim against the 
company.  As a result the company was the only defendant by the time of the hearing in 
the Tribunal.   
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[4] The claim against the company was pursued on the basis that it is liable under 
section 68(1) of the Human Rights Act 1993 (‘the Act’) for the conduct of its employee 
and that, in the circumstances, the defence provided for in section 68(3) of the Act is not 
available to it.  The plaintiff sought declaratory, injunctive and other relief under section 
92I of the Act. 
 
[5] Given that the plaintiff had already received money from the employee in 
settlement of her claim as against him, the claim for additional damages to be paid to 
her by the company raises issues about the nature and extent of the liabilities of 
employers and their employees under the Act.  
 
[6] Although the company took issue with some of the details of the plaintiff’s 
evidence about the sexual harassment she said she had suffered, in general terms it did 
not contest the plaintiff’s account of the relevant events involving her and the employee 
in question.  There was, however, a good deal of controversy as to when and how the 
plaintiff had made her complaints known to the company, and whether the company had 
responded to them as it might have been expected to do.  It is therefore necessary to 
begin by setting out the background and, in doing so, to deal with a number of factual 
issues. 
 
Background/ Factual Issues 
 
[7] In 2001 the plaintiff had a business selling morning teas and lunches to factories 
and offices in and around the Otaki area.  In July or August she began visiting the 
factory and the offices of the company to sell her products.  At some point around that 
time she met Mr Cribb, perhaps when she first sought permission to come onto the 
company’s premises to sell her products.  Mr Cribb was the general manager of the 
company (he also represented the company at the hearing of this case).   
 
[8] Although the plaintiff did not remember Mr Cribb’s name, from that time she 
recognised him as ‘the boss’ at the company. 
 
[9] The company employs around 30 to 40 people.  Most are workers in the factory; a 
smaller number work in the administration offices of the company, which are separate 
from the factory itself.   
 
[10] The perpetrator of the sexual harassment the plaintiff said she had suffered was 
the company’s production manager.  The plaintiff said that when she sold her products 
to him, it was not uncommon for her to have to go into his office so that he could get the 
money to pay her.  She said that throughout the period prior to Christmas 2001 the way 
that he looked at her, and the things that he said to her, made her uncomfortable and 
anxious about visiting the company.  On some occasions when he was asked by her if 
he wanted anything, he would say things like ‘I know what I want, but you don’t want to 
give it to me.’  The plaintiff took that to be a sexually suggestive remark.  At one point 
the production manager asked her to come and see him after work.  When she said that 
she would not, because she had a boyfriend and three children, he told her that it did not 
matter because he had a wife and seven children.  As the plaintiff left his office on that 
occasion he put his hand on her bottom.   
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[11] Unaware of these events, in and around August 2001 Mr Cribb was engaged in a 
process of implementing new employment contracts for all company employees.  He 
had taken up the position of general manager of the company in early 2000.  At the time 
there were no written contracts for any of the staff of the company.  Mr Cribb 
recognised the need to address that situation.  He prepared the proposed contracts 
himself, and then set about getting them signed.  
 
[12] Mr Cribb was aware that sexual harassment was a subject that ought to be 
addressed in the contracts because of management experience he had before joining the 
company.  As a result the new contracts all included a clause which dealt with sexual 
harassment.  The clause in the production manager’s employment contract provided: 
 

“The Employer and Employee acknowledge that sexual harassment in the work 
place is totally unacceptable as stipulated in the Employer’s sexual harassment 
policy and shall be dealt with under the personal grievance procedure of the 
agreement.” 

 
[13] In context, we take the reference to ‘the personal grievance procedure’ to be a 
reference to the procedures applicable in the case of serious misconduct.  Those 
procedures contemplated the possibility of dismissal without a notice period, although 
the employee was to have a right to give an explanation before the company decided 
what steps it would take in any given case.  There was some argument at the hearing 
about the correct interpretation of the employment contract.  While we accept that it is 
not worded as well as it might have been, we consider it clear enough that the effect of 
the provisions dealing with sexual harassment was that, subject to the employee’s right 
to be heard by the company, an employee who was found to be guilty of sexual 
harassment could have been dismissed or suspended forthwith if the company thought 
that to be warranted.   
 
[14] The clause referred to the company’s sexual harassment policy.  Mr Cribb told us 
that the company had a sexual harassment policy ‘on file’.  Apparently it had been 
derived from information supplied by a union, or some similar organisation.  But there 
was no evidence that the policy (whatever it was) had ever been referred to by anyone at 
the company before Mr Cribb arrived.   
 
[15] At his initiative a sexual harassment policy was implemented in August 2001.  It 
is not clear to us whether what was ‘implemented’ was in fact the old policy taken off 
the company’s file, or whether it was new to the company.  But as we have said there 
was no evidence that whatever was ‘on file’ had ever been referred to before August 
2001.  We think it safe to approach the case on the basis that what was implemented as 
from August 2001 was to all intents and purposes new to the company.   
 
[16] We set the policy out in full: 
 

Pacific Plastics Recyclers Limited Sexual Harassment Policy – August 2001 
 

The Employer and Employee acknowledge that sexual harassment in the 
workplace is illegal and totally unacceptable and shall be dealt with under the 
personal grievance procedure contain [sic] in the Company’s Employment 
Contract with Staff. 
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 Sexual Harassment 
 

Sexual harassment is defined as including words or physical behaviour of a 
sexual nature, which is unwelcome or offensive to an Employee and is of such a 
significant nature that it has a detrimental effect of [sic] the Employee’s 
employment, job performance or job satisfaction. 
 
Sexual harassment complaints must first be raised with the Employer as a 
personal grievance.  A complaint can be made should the Employee finds [sic] 
something sexually offensive, even if other Employees are not offended, or if the 
offender believes his or her actions have been misinterpreted. 
 
Offensive behaviour can include but [sic] not limited to smutty jokes, comments 
about someone’s alleged sexual activities, posters with a sexual connotation, 
physical contact and gestures, repeated unwanted social telephone calls, faxes 
and e-mails.   
 
Under the Employment Relations Act should an Employee not be satisfied with the 
way the Employer has dealt with their personal grievance than [sic] the Employee 
has a right to complain to the Human Rights Commission. 
 
If sexual harassment does occur the Employee offended can report the incident to 
the General Manager or to a Member of Management should the Employee feel 
more comfortable”. 

 
[17] Mr Cribb told us that because he had a large number of new employment 
contracts to put in place he did not go through each and every one of the terms of all of 
the contracts with each employee.  He did spend time with those who were not able to 
read and understand English as well as others.  But for someone like the production 
manager Mr Cribb said that he would have supplied a package containing the draft 
employment contract, a copy of the sexual harassment policy, a job description (if 
required), and any information about allowances payable.  He then left it to the 
employees to take these materials home, read them and return the new contract after 
signing or to discuss any issues.   
 
[18] Mr Cribb accepted that, aside from putting these references to the issue of sexual 
harassment into a policy and into the employment contracts, there were no seminars or 
other training sessions that were run to address the topic of sexual harassment or in 
which the topic was raised.  There were no posters or other messages to employees to 
draw attention to the company policy and to the consequences of any breach.  The 
totality of the steps that had been taken by the company to deal with the risk of sexual 
harassment in its workplaces by late 2001 were (a) the adoption of the policy (which 
was circulated to all employees with the materials that accompanied the new 
employment contracts) and (b) the inclusion of a reference to the matter in the new 
employment contracts. 
 
[19] One of the issues that we have to address is whether the steps that were taken are 
sufficient to establish the defence in section 68(3) for the company- i.e., whether the 
policy and the new contracts show that the company had taken such steps as were 
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reasonably practical to prevent sexual harassment from occurring in its workplaces.  It 
needs be said at the outset that the steps that Mr Cribb took were a very great 
improvement on what had gone before.  We have no doubt that he was working through 
a number of management issues, of which the need to deal with the risk of sexual 
harassment was only one.  Whatever view one takes of the adequacy of the policy and 
the effectiveness of the way in which it was communicated to employees, Mr Cribb 
cannot be criticised for recognising the need to deal with the issue and taking steps to do 
so when he did. 
 
[20] We return to the narrative relating to the production manager’s behaviour towards 
the plaintiff.  In evidence the plaintiff made it clear that she would have tolerated his 
behaviour in the months after she started selling food at the company and before 
December 2001 because, although unwelcome, she could manage a certain level of 
ribald joking and she did not want to upset anyone at the company by complaining 
about the production manager.  She was, after all, keen to continue to sell her products 
at the premises.  But an incident in December 2001 changed that. 
 
[21] The plaintiff gave the following account of the relevant events.  She was adamant 
that the incident in question took place on the last working day before Christmas 2001 
(which would most likely have been 20 December 2001): 
 

 “. . .I was waiting inside the doors of the factory with my basket of food.  
The doors are heavy duty industrial doors that slide open.   [The production 
manager] approached me looking at me in a sexual way.  I tried to be professional 
and said ‘Good morning’ and asked him if he would like some morning tea.  He 
said, “yes” but said something like I had to come down to his office.  He gave me 
a reason – I can’t remember exactly what it was. . . so I followed him.  Once we 
were in his office I put my basket on his desk and said something like “would you 
like anything”.  He said, “yes I do, can I have you”.  I said “no” and something 
like “what would you like out of my basket”.  [He] said in a sexual way “I want 
your buns”.  I said, “no” and told him I had a partner and repeated “did he want 
anything from the basket”.  He then purchased several items.  I put up my hand 
for his money but he grabbed my hand and pulled me to his chest and held on to 
me really hard.  [He] is about half a foot to a foot taller than me.  He had his arms 
right around me like a bear hug.  My body was held tight up against him.  I 
couldn’t move.  Though I was trying to pull away from him so  my neck and face 
weren’t touching him.  My face was only inches away from him.  He did not let me 
go for 5 – 7 minutes even though I kept trying to pull away from him.  I said over 
and over “let me go”.  He kept holding on to me and said “just go with it, I want 
you, you are so pretty and sexy”.  He had his head bent down through all of this 
and kept kissing me.  He tried to put his tongue into my mouth but I screwed up 
my face to try to stop him.  I was still trying to pull away from him.  I was moving 
my head all over the place and while he was still holding me he kissed me about 
twenty to twenty-five times on my face and neck.  I felt freaked out.  I kept thinking 
I’m going to be raped.  When I finally got free I pushed him, grabbed my basket 
and ran out of his office to the factory door as fast as I could”. 

 
[22] The plaintiff said that she did not calm down for hours.  She abandoned her 
morning tea run that day, and instead went home and rang a friend to whom she spoke 
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about the incident.  The plaintiff said that she remained upset for days.  The incident 
ruined her Christmas.   
 
[23] We accept that she suffered distress on the day of the incident and for a time 
thereafter.  It was also her evidence that when she began the process of complaining 
about the matter her actions gave rise to significant disagreement with her partner, with 
whom she had been in a relationship for many years.  Ultimately that relationship came 
to an end.  The plaintiff said that she became depressed and that she had required 
treatment for that.  She put all of these consequences down to the sexual harassment and 
the way in which her complaint was subsequently handled by the company.  But the 
evidence relating to these aspects of the detriment claimed was not altogether 
satisfactory, and the assertion that these longer term effects were attributable wholly (or 
even substantially) to the incidents involving the production manager is less obvious to 
us.  We will return to the matter when dealing with the assessment of damages. 
 
[24] It was the plaintiff’s evidence that the incident took place on the last day of work 
before Christmas 2001, and that she did not go to see Mr Cribb until she returned to her 
business in early January.  But she was uncertain of the dates.  There was also some 
inconsistency about when the relevant events occurred between her evidence to the 
Tribunal and the statement that she initially made to the Human Rights Commission. 
 
[25] Mr Cribb took issue with the plaintiff’s evidence as to the timing of events.  He 
said that the incident must have taken place more than a week earlier, before 11 
December 2001.  That was because it was his evidence that the plaintiff first complained 
to him on 11 December 2001, and that he met with the production manager to discuss the 
matter as early as 14 December 2001.  
 
[26] There was also a good deal of disagreement about what was said when Mr Cribb 
and the plaintiff did first discuss the matter.  The plaintiff’s evidence was: 
 

“On the first day that I returned to the factory in January I discussed what had 
happened before Christmas with a woman at the factory [this being a reference 
to one of the ladies who worked at the office].  She told me that [the production 
manager] was like this to a lot of women but that he was harmless.  The woman 
advised me to complain to John Cribb.  I spoke to John Cribb a few days later. 
He said ‘he [meaning [the production manager]] is like that, I don’t know why, 
he has a beautiful wife that does everything he wants’.  John Cribb also said ‘I 
will say sorry because [he] shouldn’t do it, but he probably won’t say sorry’.  He 
asked me what I wanted him to do about it.  I said I wanted him to speak to [the 
production manager].  John Cribb said he would do so”. 

 
[27] At the hearing Mr Cribb examined the plaintiff in some detail about this 
discussion.  We are satisfied from the answers that she gave that she did not give him 
anything like a full account of what had happened to her.  As she herself said in 
evidence, at that stage she did not want to do anything more than have Mr Cribb talk to 
the production manager with a view to having his behaviour stopped.  She wanted to go 
on selling her products at the factory.  We are satisfied that she chose not to tell Mr 
Cribb anything more than she thought would be enough to achieve that end.   
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[28] We find that despite the seriousness of what had happened to her, what the 
plaintiff told Mr Cribb of the incident at that first meeting was to the effect that the 
production manager had grabbed her and held her, and that he had kissed her cheeks ‘a 
few’ or ‘several’ times.  We also find that the plaintiff did not tell Mr Cribb anything 
about the earlier pattern of unwanted behaviour by the production manager.  
 
[29] Mr Cribb told us that he took the complaint seriously.  He asked the plaintiff what 
she wanted him to do about it.  She wanted him to speak to the production manager (this 
much at least was agreed in the evidence).  The plaintiff also said, however, that Mr 
Cribb tried to trivialise the matter by suggesting that this may have been no more than 
an over-enthusiastic Christmas greeting from the production manager.  She attributed to 
Mr Cribb the suggestion that, as the production manager was from Chile (where it was 
said that kissing on both cheeks is a common form of greeting), his behaviour might not 
be unusual in that context.   
 
[30] We do not accept the plaintiff’s evidence in this respect.  The allegation was not 
made in the initial statement that she prepared for the Human Rights Commission in 
May 2002 at the outset of the whole process leading to the hearing in the Tribunal, and 
indeed it was not articulated by her even in the Tribunal until she was being re-
examined by her counsel after an extensive cross-examination by Mr Cribb (although 
we accept that such a suggestion was made later, in circumstances we will describe 
below). 
 
[31] The significance of these findings relates to our assessment of the problem as it 
was presented to Mr Cribb at that first meeting, and the way in which he dealt with it.  
We do not wish to diminish the significance of a complaint of unwanted holding and 
kissing, but when it comes to evaluating Mr Cribb’s response we are satisfied that he 
did not know how the production manager had spoken to the plaintiff during the 
incident, nor did he know that the plaintiff had been held for a considerable period of 
time or kissed so many times and so intrusively.  He was not aware of the background 
of unwanted behaviours that had preceded the incident.  In short, we find that Mr Cribb 
was not given enough information to enable him to recognise the full extent and 
seriousness of what had happened. 
 
[32] We also prefer Mr Cribb’s evidence that at that meeting he did not say anything 
about what the production manager was like, or about his wife.  Nor did Mr Cribb 
apologise, or suggest that the production manager might not apologise to the plaintiff.  
We accept Mr Cribb’s evidence that he asked if the plaintiff was happy for him to 
discuss the matter with his office staff (she had said to him that she had already 
mentioned the matter to the office staff, and he wanted to follow that up before 
approaching the production manager with the complaint).  Mr Cribb also said that he 
asked whether the plaintiff would like to discuss the incident with the office ladies, 
because he thought that the plaintiff might find it easier to talk to them than to him. 
 
[33] It was common ground that after that first meeting between the plaintiff and Mr 
Cribb the matter was left on the basis that Mr Cribb would talk to the production 
manager.  Mr Cribb (who, as we have indicated, recalled this episode taking place in 
mid-December 2001) said that he was then away from Otaki on business for a period 
and did not return until 13 December 2001.  As a result he did not speak to the 
production manager immediately.  
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[34] The plaintiff (who had this series of events taking place in January 2002) said: 
 

“A few days later [i.e., after her discussion with Mr Cribb] I felt I ought to visit 
the factory again because I thought John Cribb would have spoken to [the 
production manager] by then.  For two days I did not see [him].  On the third day 
he was there and said to me ‘where have you been, I have missed you’.  I felt 
strange talking with him and said something like ‘I haven’t been in because I felt 
a bit funny’.  He replied ‘there’s no need to feel funny’ and rubbed my arm.  When 
[he] touched my arm I instantly got the jitters.  I was afraid he would assault me 
again.  I got ready to run out of the door if he tried to grab me.  Nothing else 
happened but I left thinking he hasn’t changed.” 
 

[35] The plaintiff said that she then went to see Mr Cribb again.  Mr Cribb 
remembered that second meeting, although he said that it also took place in December 
2001.  The plaintiff asked if he had spoken to the production manager.  He said he had 
not had the time to deal with it because he had been out of the office, although he had 
by then spoken to the office staff.  It was his evidence that discussion with the office 
staff suggested that others had reported that the production manager was prone to 
making sexually suggestive comments, but we accept Mr Cribb’s evidence that nothing 
he was told at that point would have given him cause for concern that the production 
manager might do what he had done to the plaintiff.  Mr Cribb recalled that when this 
second discussion with the plaintiff took place he apologised that he had not managed to 
speak to the production manager.  He also said something like ‘He [the production 
manager] is like that’.  Although it seems to us rather clumsy, apparently his intention 
was to convey an assurance that the production manager was harmless.  
 
[36] We also find that it was during this second meeting between Mr Cribb and the 
plaintiff that Mr Cribb said something about the production manager’s Chilean origins, 
and the possibility that what had happened might just have been a misinterpreted 
greeting according to a Chilean custom.  But however well intentioned Mr Cribb’s 
remarks may have been, it seems to us understandable that the plaintiff would have 
found his remarks far from comforting.  Equally, we do not imagine that Mr Cribb 
would have made the suggestion if he had appreciated at the time just how serious the 
incident had been. 
 
[37] In any event, it is clear that the plaintiff and Mr Cribb again left that meeting on 
the basis that Mr Cribb would talk to the production manager.   
 
[38] Mr Cribb said that he did so on Friday, 14 December 2001.  He was supported in 
his recollection of the timing by an entry that he had made in his diary for that day, 
which named the production manager and then states ‘Meeting 9.30 am re complaint’.  
In evidence Mr Cribb was not entirely certain when he had made the entry although it 
would, he said, have been about the time that he did speak to the production engineer.  It 
was noted by counsel for the plaintiff that the entry appears in red pen, unlike other 
entries in the diary.  It was suggested the entry was in effect a deliberate concoction 
designed to support Mr Cribb’s version of events and undermine the plaintiff.  But we 
reject that argument.  If Mr Cribb were trying to create evidence then we imagine he 
could easily have used the same colour of pen that appears elsewhere in the diary.  If he 
had wanted to mislead the Tribunal then it is not at all clear why he would have made 
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just that entry.  Furthermore given that he did not contest the evidence by the plaintiff as 
to what the production manager had done to her, and that he accepted that the plaintiff 
had been to see him to talk about the matter, it is difficult to see what Mr Cribb might 
have been hoping to achieve by fabricating evidence in the way that was alleged.   In 
our assessment, there was nothing about Mr Cribb’s evidence or the way in which it was 
given to raise any serious question about his honesty.  We therefore accept Mr Cribb’s 
evidence as to the timing of the relevant events. 
 
[39] In any event, as a result of the discussion he did then have with the production 
manager Mr Cribb said he was satisfied that something untoward had occurred between 
the production manager and the plaintiff.  The production manager had apparently told 
Mr Cribb that he had done no more than kiss the plaintiff on both cheeks according to 
his custom, but Mr Cribb recognised the incident as serious enough to require the 
production manager to apologise to the plaintiff, and to explain to her what his custom 
was and why he had taken her by the hands and kissed her on both cheeks.   
 
[40] The meeting between Mr Cribb and the production manager ended on the basis 
that the production manager (not Mr Cribb) would talk to the plaintiff.  As events have 
transpired it seems to us unfortunate that Mr Cribb did not keep control of the situation 
by insisting on arranging a meeting between the production manager and the plaintiff, 
and then being present for the discussion. 
 
[41] Mr Cribb said that after his discussion with the production manager he hoped to 
bump into the plaintiff on one of her delivery runs to check that the production manager 
had spoken to her and that she was satisfied with the result.  However, because he was 
out of the office and Christmas was approaching he did not see her again until mid-
January 2002.  In the meantime he asked the production manager whether he had 
spoken to the plaintiff.  He was reassured by the production manager that he (the 
production manager) had done so, and that he had apologised to the plaintiff for what 
had happened.   
 
[42] The plaintiff’s account of these events was quite different, and not just in respect 
of timing.  It is to be remembered that, on her version, her second visit to see Mr Cribb 
took place some time in early January 2002.  It was her evidence that: 
 

“Because I believed John Cribb would speak to [the production manager] because 
I did not want to lose any business, I again returned to the factory the next day.  I 
saw [the production manager] and he grabbed my hand as he was handing me 
money for food he had purchased.  I very uncomfortable and was worried about 
how far he would go.  I pulled away from him and left”. 

 
[43] In describing this incident in her evidence at the hearing, the plaintiff said that the 
production manager really just held her hand for a fraction too long for comfort.  There 
was nothing much more to the incident save that his demeanour and behaviour 
obviously made her feel vulnerable.  As a result she said: 
 

“I complained to John Cribb a third time.  He said something like he didn’t think 
[the production manager] would say sorry, and if he didn’t then it was up to me to 
decide if I wanted to go to the factory to sell morning tea.  John Cribb also said 
something like “[the production manager] was a good boss for the factory and 
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that the other employees there were all delinquents”.  It seemed clear to me that 
nothing would be done to assist me so I decided that I would not return to the 
factory to sell morning tea.” 

 
[44] Mr Cribb denied that this encounter with the plaintiff occurred at all.  He said that 
he would never have described any of the factory workers as ‘delinquents’ or suggested 
that the production manager’s value to the business outweighed any significance 
attaching to the plaintiff’s concerns.   
 
[45] Mr Cribb’s position (i.e., that no such encounter had ever taken place) was 
supported to some extent by a Mr McMaster who gave evidence for the plaintiff.  Mr 
McMaster said that, when the plaintiff became fearful about going to the factory to sell 
her products, she asked him to drive her and effectively to keep a watch for her.  The 
two obviously discussed what was happening.  Mr McMaster recalled that there were 
three occasions on which the plaintiff spoke to Mr Cribb, but it is clear from his 
evidence that the third of those occasions relates to events around 15 January 2002 
(which we will come to) and not to the third complaint which the plaintiff suggested 
took place.   Furthermore, we found the plaintiff’s evidence about the timing of events 
in January to be altogether unclear and often inconsistent.  We accept that she was under 
considerable stress at the time.  In our assessment in respect of this alleged third 
meeting with Mr Cribb the stresses of her situation have clouded clear recall of what 
actually happened. 
 
[46] This brings us to the final encounter between Mr Cribb and the plaintiff that needs 
to be mentioned.   
 
[47] Mr Cribb was adamant that this episode took place on 15 January 2002.  The 
plaintiff’s evidence as to timing was unclear, but it does seem that the circumstances she 
recalled relate to the same events that Mr Cribb described as taking place on 15 January 
2003.  
 
[48] By then the plaintiff had stopped selling at the factory, but was still going to the 
company’s office to offer her goods for sale.  She said that on the day in question she 
went into the office and: 
 

“A group of men came out of an upstairs office.  John Cribb, John Rimmer 
[another employee at the company] and [the production manager] came down the 
stairs towards me.  When [the production manager] saw  me he grabbed both my 
arms above the elbows.  He gave me a little shake and whispered in my ear 
‘where have you been, you haven’t come to see me, I’ve missed you’.  I am sure 
that John Cribb and John Rimmer saw what [he] did.  I decided then and there 
that I would not return to sell to the Head Office either.” 

 
[49] Mr Cribb and Mr Rimmer (who also gave evidence at the hearing) remember 
coming down the stairs after a meeting on 15 January 2002 and seeing the plaintiff.  
They also remember a brief discussion between the production manager and the 
plaintiff, although neither of them saw any physical contact occur.  Both said that as far 
as they could tell the encounter between the production manager and the plaintiff was a 
friendly one.  From Mr Cribb’s point of view, what he saw was consistent with what the 
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production manager had told him, namely that he had apologised and explained to the 
plaintiff about his custom of kissing on both cheeks. 
 
[50] Under examination the plaintiff accepted that, despite her inner turmoil, she 
probably did smile when she encountered these three men on that occasion.  We are 
satisfied that there was nothing in the encounter between the production manager and 
the plaintiff on that day that was observed by either Mr Cribb or Mr Rimmer that would 
have given either of those two men cause for concern that there was still some sort of 
underlying problem between the production manager and the plaintiff.   
 
[51] As far as Mr Cribb was concerned that was the last time that he saw or had any 
contact with the plaintiff until she initiated her complaint about sexual harassment at the 
Human Rights Commission.  Her complaint in that respect was prepared by her and was 
filed with the Commission in or about May 2002.  In due course Mr Cribb received a 
letter from the Commission attaching a copy of her statement.  That was in or about 
September 2002.  The statement described the incidents involving the production 
manager in detail.  Mr Cribb said that this account of what had happened came as a 
considerable surprise to him.  He realised that when the plaintiff had complained to him 
she had not given him sufficient information about the incident to enable him to assess 
just how serious the situation was.  He said that he was very disappointed that this had 
happened, because if he had known at the time how serious the incident had been he 
would have handled the situation very differently.  He said that he would not have 
hesitated to call the Police in to investigate the matter. 
 
[52] Subsequently there was correspondence and a number of meetings between Mr 
Cribb and representatives of the Commission and the plaintiff took place.  As we have 
noted, the claim against the production manager was settled.  We were not shown a 
copy of the settlement agreement, but it was common ground between the parties in the 
Tribunal that the plaintiff had received a payment of $4,500 from the production 
manager in exchange for a promise to discontinue her claim against him, and an 
undertaking that he would not be called by her to give evidence when her claim against 
the company was heard.  Apparently there was also an apology, although the evidence is 
less than clear as to exactly what happened about that. 
 
The issues 
 
[53] In our view the central issues that we need to determine are these: 
 

[a] What is the effect of the settlement between the plaintiff and the employee 
when it comes to considering the liability of the employer for the same 
conduct? 

 
[b] Were such steps as were taken by the company to prevent sexual harassment 

in its workplaces sufficient to meet the requirements for the defence 
provided to employers by section 68(3) of the Act? 

 
[c] If the company is liable, what damages are appropriate? 

 
[d] If the company is liable, what other remedies ought to be granted (if any)? 
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Some preliminary matters 
 
[54] Before turning to those issues, however, it is convenient to deal with some 
preliminary matters. 
 
[55] First, if the company is liable in this case any liability arises out of section 68(1) 
of the Act.  It is appropriate to set out section 68 in full: 
  

“68 Liability of employer and principals –  
 

(1) Subject to sub-section (3) of this section, anything done or omitted by a 
person as the employee of another person shall, for the purposes of this 
Part of this Act, be treated as done or omitted by that other person as 
well as by the first-mentioned person, whether or not it was done with 
that other person’s knowledge or approval. 

 
(2) Anything done or omitted by a person as the agent of another person 

shall, for the purposes of this Part of this Act, be treated as done or 
omitted by that other person as well as by the first-mentioned person, 
unless it is done or omitted without that other person’s express or 
implied authority, precedent or subsequent. 

 
(3) In proceedings under this Act against any person in respect of an act 

alleged to have been done by an employee of that person, it shall be a 
defence for that person to prove that he or she took such steps as were 
reasonably practicable to prevent the employee from doing that act, or 
from doing as an employee of that person acts of that description”. 

 
[56] In effect section 68(1) deems conduct of the employee to be that of the employer 
also.  It follows that, before there can be any finding against the employer, the Tribunal 
must first be satisfied that there has been conduct by an employee which contravenes 
the Act in a relevant way.  In practical terms in this case, that means that there can be no 
finding against the company unless the Tribunal has first been persuaded that the 
production manager was guilty of sexually harassing the plaintiff in such a way as to 
contravene section 62(2) of the Act.   
 
[57] The elements required to establish sexual harassment are set out in section 62(2) 
of the Act: 
  

“It shall be unlawful for any person (in the course of that person’s involvement 
in any of the areas to which this subsection is applied by subsection (3) of this 
section ) by the use of language (whether written or spoken) of a sexual nature, 
or of visual material of a sexual nature, or by physical behaviour of a sexual 
nature, to subject any other person to behaviour that - 
 

(a) Is unwelcome or offensive to that person (whether or not that is 
conveyed to the first-mentioned person); and 

 



 
 

HRRT 58.02 (pg) 

13

(b) Is either repeated, or of such a significant nature, that it has a 
detrimental effect on that person in respect of any of the areas to 
which this subsection is applied by subsection (3) of this section.” 

 
[58] The relevant area of involvement for present purposes is employment: section 
62(3)(b). 
 
[59] The production manager and the plaintiff were not both employees of the 
company.  The production manager was employed by the company, but the plaintiff was 
running her own independent business.  She was a visitor when she was at the 
company’s premises.  But Mr Cribb did not argue that the production manager’s 
conduct was behaviour that should be regarded as having somehow occurred outside the 
course of his involvement with his employment by the company.  Nor does section 
62(2) require that the harasser and the harassed must necessarily share the same 
employer.   
 
[60] The section does, however, require a victim of sexual harassment to show that he 
or she has suffered detriment as a result of the alleged harassment in one or more of the 
areas to which the section is applied by section 62(3).  Thus a necessary ingredient of 
the plaintiff’s claim in this case is to establish that she has suffered detriment of that 
kind.  Once again, Mr Cribb seemed content to accept that when the plaintiff came to 
the company’s premises she did so in the course of self–employment as a vendor of 
food products, and that any humiliation, injury to feelings and/or loss of dignity that she 
suffered as a result of what the production manager did was capable of giving rise to a 
detrimental effect on her in the course of that employment. 
 
[61] As a result the case proceeded on the basis that the production manager’s conduct 
at least up to and including the serious incident which prompted the plaintiff to 
complain to Mr Cribb amounted to sexual harassment of the plaintiff by the production 
manager in breach of section 62(2) of the Act. 
 
[62] It follows that, unless the company can make out the defence provided in section 
68(3) of the Act (and for the present putting aside issues related to the settlement 
between the production manager and the plaintiff), the company will liable to the 
plaintiff under section 68(1) of the Act as if the conduct of its employee were its own 
conduct. 
 
[63] The situation is less clear in respect of the period from the time of the first 
complaint to Mr Cribb until the plaintiff’s last visit to the company’s premises on 15 
January 2002.  This second period is different from the first for at least two reasons: 
 

[a] the incidents themselves are of a far less sexualised or intrusive character 
than what had taken place to that point; but on the other hand 

 
[b] it seems clear that, if Mr Cribb had reacted differently, then it is unlikely 

that the further encounters between the plaintiff and the production manager 
would have occurred as they did (it was a significant part of the case for the 
plaintiff that Mr Cribb’s response to her complaint was inadequate, and that 
the company failed to take the steps it ought to have taken to protect her 
from the production manager from that point onwards). 
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[64] The plaintiff referred to three separate encounters with the production manager in 
this second period.  In the first of these she described meeting with him, and that he 
asked her where she had been and said that he had missed her.  She also said that he 
rubbed her arm, and that as a result she ‘got the jitters’ and realised that he had not 
changed.  The second encounter occurred when the plaintiff (again thinking that by then 
Mr Cribb would have spoken to the production manager) returned to the company’s 
premises and the production manager held her hand for a fraction too long for her 
comfort as he was handing her money for food he had bought.   
 
[65] There was no challenge to the plaintiff’s account of what had happened on these 
two occasions, and although we prefer Mr Cribb’s evidence as to the timing of events 
we accept that these two encounters between the plaintiff and the production manager 
occurred substantially as the plaintiff described.   
 
[66] The third and final encounter was on 15 January 2002 when the plaintiff and the 
production manager met at the foot of some stairs outside the office.  The production 
manager was said to have held the plaintiff above her elbows.  On the evidence we 
heard we accept that words were spoken between the production manager and the 
plaintiff as the plaintiff described.  But we think it unlikely that Mr Cribb and Mr 
Rimmer heard whatever the production manager said to the plaintiff properly.  We find 
there was nothing in the plaintiff’s reaction at the time that would have alerted them to 
the fact that the plaintiff was still upset about the production manager’s behaviour 
towards her.  We accept the plaintiff’s evidence that the production manager touched 
her by holding her arms above the elbows.  Again, however, we think that Mr Cribb and 
Mr Rimmer probably did not see and certainly did not notice the gesture at the time.  
They did not understand what had really happened between the production manager and 
the plaintiff, or how profoundly the plaintiff had been upset. 
 
[67] In our view, none of these three incidents amount to sexual harassment in and of 
themselves.  They are not sufficiently serious for that.  On the other hand we do not 
think that they can or should be treated as being independent of what had gone before.  
We consider that they are properly regarded as a repetition in a small way of the sort of 
unwanted behaviour that the plaintiff had suffered to that point, and that for that reason 
(and particularly following after the most serious incident) we think it is understandable 
that the plaintiff saw the encounters as having a sexual element.   
 
[68] Furthermore we accept that these incidents would have contributed in some 
measure towards to the overall humiliation, loss of dignity and injury to feelings 
suffered by the plaintiff at the time.  We therefore find that these incidents do form part 
of the overall picture of sexual harassment against which (all other things being equal) it 
is appropriate to assess damages.   
 
[69] Section 68(3) provides an employer with an ‘all or nothing’ kind of defence.  If an 
employer is found to have taken such steps as are reasonably practical to prevent 
offending conduct by its employee(s) then it is not liable under section 68(1).  If not, 
then the employer effectively shares the perpetrator’s liability.  It must be obvious, 
however, that receipt of a complaint is a potentially significant factor in the assessment 
of what preventative steps should be regarded as reasonably practicable in any given 
case.  Once an employer is on notice that a particular employee is alleged to have 
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engaged in sexual harassment then the steps that might thereafter be accepted as being 
reasonably practicable to prevent sexual harassment must be assessed in light of the 
specific risk then known to the employer. 
 
[70] The relevance of this in the present case is that, if one regards the encounters 
between the production manager and the plaintiff after the plaintiff first complained to 
Mr Cribb as new acts of sexual harassment, then even if the company were found not to 
be liable for what had happened before the complaint was made, it could still be liable 
for any new episode of sexual harassment that occurred afterwards.   
 
[71] We make the point because it seems to us that in another case it may be 
significant.  But as we have said, we regard the conduct that occurred after the first 
complaint in this case to be sexual harassment because of its relationship with what had 
gone before.  At a pragmatic level we doubt that the further incidents that occurred after 
the plaintiff first complained to Mr Cribb add significantly to the overall picture of 
sexual harassment, or the harm suffered by the plaintiff because of the production 
manager’s conduct. 
 
[72] It is not our task to assess Mr Cribb’s conduct after he first received the complaint 
in terms of fault or blameworthiness.  Nonetheless, in view of the contest about that 
point in the evidence, we think it only fair to say that (with one significant exception) 
we found the way Mr Cribb dealt with the situation to be responsible and appropriate 
having regard to what he had been told by the plaintiff about what had happened.  
Certainly he was right to want to make enquiries of his own, and he was right to 
recognise the need to talk to the production manager to get his side of the story.  (The 
exception is that, as already indicated, we think it was unwise for him to leave the 
production manager to make his apology to the plaintiff by himself.  If Mr Cribb had 
insisted that there be a meeting that he would also attend then he would have been able 
to make sure that the matter was dealt with appropriately and that the plaintiff’s 
concerns had been addressed). 
 
[73] Even so, in our view the real question in this case is whether what the company 
had done before the kissing incident took place to prevent that kind of conduct was 
sufficient to bring it within the protection of section 68(3).  Before dealing with that it is 
appropriate to consider the legal effect of the settlement that was reached between the 
plaintiff and the production manager. 
 
Effect of the settlement between the plaintiff and the production manager 
 
[74] As we have noted, when the claim was first filed damages of $12,000 were sought 
as against the production manager and, quite separately, a further sum of $6,000 was 
sought as against the company.  The notice of application filed on behalf of the plaintiff 
set out the various orders sought ‘ … upon the grounds of sexual harassment by both 
defendants…’ (our emphasis).  It was implicit in the way in which the claim was 
pursued that the company’s liability could and should be assessed independently of the 
production manager’s liability.  In submissions we were asked by counsel for the 
plaintiff to apportion liability as between the employer and the employee. 
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[75] But given that the plaintiff has agreed to a settlement with the production 
manager, can she nonetheless continue her claim for damages against the company?  If 
so, what is the Tribunal to make of the $4,500 she has already been paid? 
 
[76] These questions require a consideration of the nature of the liability created by 
sections 62 and 68 of the Act.   
 
[77] Section 62 prohibits certain kinds of conduct.  In the case of a breach of the 
section, section 92B(1)(c) confers a right to bring civil proceedings in this Tribunal as 
long as a complaint about the matter has been made to and assessed by the Human 
Rights Commission under section 76(2)(a).  In such proceedings the plaintiff can ask the 
Tribunal to provide any of the remedies listed in section92I(3).  Section 92I(3)(c) 
includes the remedy of damages in accordance with sections 92M to 92O. 
 
[78] For present purposes it suffices to note that section 92M contemplates that 
damages can be awarded (a) in respect of pecuniary loss suffered and expenses incurred 
by an aggrieved person as a result of the activity out of which the breach of the Act 
arose; (b) for loss of benefits (whether or not of a monetary kind) that an aggrieved 
person might have expected to obtain but for the breach; and (c) for humiliation, loss of 
dignity and injury to feelings of the aggrieved person. 
 
[79] It is clear that the damages that can be awarded by the Tribunal under any of these 
limbs of section 92M are fundamentally compensatory in nature.  The Tribunal does not 
have jurisdiction in cases under the Human Rights Act to award anything like 
exemplary or punitive damages (by way of contrast see section 57(1)(d) of the Health 
and Disability Commissioner Act 1994). 
 
[80] In cases where the person who has breached section 62 does so as the employee of 
another person, section 68(1) provides that (subject to the defence in section 68(3)) the 
acts or omissions of the employee shall “… be treated as done or omitted by …” the 
employer.   
 
[81] The following propositions seem to us to be reasonably obvious:  
 

[a] There is nothing in section 68 that changes the fundamentally compensatory 
nature of the monetary remedies that the Tribunal can grant in these kinds of 
cases;  

 
[b] What section 68(1) does is to impose on employers the same liability that 

their employees have under the Act, by stipulating that the acts and 
omissions of an employee are to be treated as the acts and omissions of the 
employer; 

 
[c] Section 68(1) does not thereby create two separate events of breach.  It 

makes the employer responsible to the same extent as its employee, but no 
more so; 

 
[d] Unless it is alleged that the employer has done or omitted something in 

breach of the Act in addition to whatever the employee is said to have done, 
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an employer cannot be liable under section 68(1) independently of the acts 
or omissions of its employee. 

 
[82] If those propositions are correct, then the plaintiff’s application for remedies in the 
case ‘ … upon the grounds of sexual harassment by both defendants …’ seems to us to 
misinterpret the liabilities created by the Act.  There is no suggestion in this case that 
what Mr Cribb did (or failed to do) when responding to the plaintiff’s complaint in itself 
amounted to sexual harassment of the plaintiff.  The plaintiff has not been sexually 
harassed by both the production manager and the company.  She has been sexually 
harassed by the production manager only.  Unless the section 68(3) defence is 
established, the company will be liable for what the production manager did.  But there 
is still only one series of events to consider, not two. 
 
[83] Furthermore, since all that the Tribunal can do is to compensate the victim of a 
breach of section 62 for the damage suffered by the offending conduct, it follows that it 
is wrong to factor into such an assessment any extra amount to purport to make good 
additional detriment suffered because the employer has failed to deal with a complaint 
against one of its employees as well as it might have.  In this case, for example, any 
compensation the Tribunal might award must address the way the production manager 
behaved towards the plaintiff and the detrimental effects of that.  Anything beyond that 
has no statutory basis and is not appropriate.  Even if the way in which Mr Cribb dealt 
with the matter may be open to criticism, any shortcomings in what he did do not 
themselves amount to a breach of section 62 (again, the situation would be different if it 
were alleged that in dealing with the complaint the company itself committed a further 
breach of section 62, but nothing of that kind has been or could have been asserted 
here). 
 
[84] The Tribunal’s task in sexual harassment cases where liability is established is to 
identify, to the best of its ability, an amount of money that will compensate the plaintiff 
for the detriment he or she has suffered as a result of the conduct in question:  see the 
authorities referred to in Main v Topless (HRRT Decision 6/04; 26 March 2004 at para 
90 and following).   
 
[85] In cases where the perpetrator’s acts or omissions are done as an employee then 
(subject to the defence in section 68(3)) the employer will be liable along with the 
employee – but for no more than that amount.  Once an amount of compensation is 
identified, that must surely be the maximum recovery available to the plaintiff.  Take, 
for example, a case in which it is established that a sum of $10,000 is an appropriate 
measure of compensation.  It cannot be suggested that the Act contemplates a possibility 
that the plaintiff could recover anything up to $20,000 because the perpetrator of the 
breach was acting in the course of his or her employment by another (we add that 
counsel for the plaintiff did not make such a submission). 
 
[86] We therefore conclude that in cases of this kind it is wrong to claim a sum of 
compensation from an employer which is independent of or in addition to the 
compensation claimed as a direct result of what the employee is said to have done or 
failed to do.  Any other conclusion would open up a possibility that a plaintiff might be 
over-compensated. 
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[87] This does not mean that what an employer does or fails to do when it is 
confronted with a complaint of sexual harassment in its workplace is irrelevant.  To the 
contrary, when a complaint is received the employer will have an opportunity to do 
what it can to ensure that there is no repetition of the conduct in future, thus reducing 
the prospect that detrimental effect to the complainant will escalate.  In cases that are 
dealt with effectively it may even be possible to address and reduce any detrimental 
effect that has been suffered by the complainant up to the time of the complaint.  In 
these ways employers have a direct and very real interest in ensuring that there are 
appropriate and effective procedures in place to deal with allegations of sexual 
harassment in the workplace.   
 
[88] This case is an example.  It is clear that if the production manager’s behaviour 
toward the plaintiff had changed after she complained to Mr Cribb then she would have 
been willing to go on selling her produce at the company.  Perhaps she would still have 
complained to the Human Rights Commission about what had gone before, but that 
seems unlikely. 
 
[89] None of this discussion, however, detracts from the first proposition which is that 
an employer’s liability under section 68(1) is no greater than that of its employee. 
 
[90] That conclusion is not, however, sufficient to dispose of the claim against the 
company in this case.  That is because the plaintiff says that the $4,500 she has received 
from the production manager is not enough to fully compensate her for the detriment 
she suffered as a result of his conduct.  In any event she seeks other remedies, such as a 
declaration, restraining orders to prohibit similar conduct in future, and other orders 
requiring the company to undertake training of its employees and directors.   
 
[91] The liability created by section 68(1) is joint and several in nature.  It is a joint 
liability because the acts and omissions of the employee are to be treated as being the 
acts and omissions of the employer, so that the employee and the employer are both 
liable to compensate the complainant in full for the harm suffered.  Equally it is a 
several liability because each of the employee and the employer are separately liable to 
compensate the complainant for the harm suffered whether or not the complainant elects 
to pursue one of them only.  
 
[92] What then is the effect of a settlement between one of two or more jointly liable 
parties and the complainant on the liability as between the remaining jointly liable party 
or parties and the complainant?  Is it just that credit must be given for any compensation 
received, or does it go further than that? 
 
[93] Although there was some discussion during argument in this case as to the nature 
and extent of the liability in issue, and the effect of the settlement with the production 
manager, it was a discussion that was not informed by reference to any authority dealing 
with the nature and consequences of joint liability.  Considerable assistance has since 
been provided by the decision of the High Court in Director of Human Rights 
Proceedings v Cropp (unreported, AP7-SW03, High Court Auckland 12 May 2004 per 
Baragwanath & Harrison JJ).  In that case the Court recorded: 
 

“When the appeal was called the Court of its own motion raised as a preliminary 
point whether the claim by the claimant against the employer and the respondent 
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should be characterised as a cause of action in respect of a joint tort and thus 
barred by the settlement in accordance with the principle stated by the Court of 
Appeal in Brooks v New Zealand Guardian Trust Co Ltd [1994] 2 NZLR 134 
(affirmed on appeal to the Privy Council without reference to this point: [1995] 1 
WLR 96).  Material to this question is the form of the settlement agreement which 
was not part of the agreed bundle of documents: a reservation of right or using 
the fork of a covenant not to sue may avoid the operation of the rule: Todd on 
Torts (3rd ed) 1145.  There was a further potential problem in that the settlement 
agreement with the employer was said to record that it was entered into by the 
Commission on a confidential basis.  That raised the issue of whether and if so on 
what basis the Court could and should call for it.” (para 5)  

 
[94] In the event the appeal in Cropp (supra) was dismissed for other reasons, and the 
Court made no decision on the issues raised.  But the reference to the line of authority 
dealing with the release of a joint liability in tort cases is instructive.   
 
[95] If the ‘release rule’ as described in Brooks (supra) is applied in present 
circumstances, then it would follow that the plaintiff could not ask the Tribunal to make 
any further award of damages against the company. 
 
[96] Discussion of the point in Todd on Torts (3rd ed) suggests that the position in New 
Zealand is uncertain in view of conflicting approaches taken by the Court of Appeal in 
the Brooks case and in Allison & Ors v KPMG Peat Marwick & Anor [2000] 1 NZLR 
560.  An added complication may well be that in the present case we are dealing with a 
liability that has been created by statute rather than one in respect of which a common 
law principle applies as in the context of the law of torts.  Furthermore, assuming that an 
approach similar to that articulated by the Court of Appeal in Brooks is appropriate, 
how far should it be taken?  Does it preclude the monetary remedy only, or does it also 
operate to release the company from the prospect of the other non-monetary remedies 
that the plaintiff seeks?   
 
[97] Like the Court in Cropp, we have not seen the terms of the settlement agreement 
between the plaintiff and the production manager in this case.  We were told that the 
agreement was not confidential, and as we have recorded we were informed at least as 
to the sum paid by the production manager.  But whether the document contains 
anything that might be relevant to the outcome of these questions about the effect of the 
settlement we do not know. 
 
[98] The decision in Cropp makes clear that these are issues that have to be confronted 
and dealt with.  Given the insufficiency of the debate on the issues at the hearing in this 
case, we think there is no alternative but to offer the parties an opportunity to file 
submissions in writing to deal with the issues.   
 
[99] That said, the issue of damages is made academic in this case because, for reasons 
given below, we have concluded that the $4,500.00 already received by this plaintiff is 
sufficient compensation for the harassment that she suffered.  But the issue as to how 
the release rule ought to be applied in present circumstances (if at all) nonetheless 
remains.  That is because the plaintiff sought non-monetary remedies as well as 
compensation. 
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[100] We recognise that the Director of Human Rights Proceedings is likely to have a 
particular interest in these questions, not only because of their potential importance to 
the outcome of this case but also because the approach that is adopted may have 
ramifications for other cases.  Indeed we do not think it would be appropriate to come to 
any conclusions that may be adverse to the plaintiff’s position without first having the 
benefit of full and focussed argument from the Director of Human Rights Proceedings.  
 
[101] The company was represented at the hearing by Mr Cribb.  He carried out his role 
as advocate properly and ably.  But he is not a lawyer.  We appreciate that he may take 
the view that these are legal matters that he would prefer not to deal with.  That will be 
for him to decide, but if he wishes to address the points then we encourage him to put 
his argument in writing for us to consider. 
 
[102] If the plaintiff wishes to pursue the matters then there will be a timetable for 
exchange of submissions as set out below. 
 
[103] Once submissions have been received we will decide to what extent the plaintiff is 
prevented by the settlement with the production manger from pursuing the non 
monetary remedies that she has claimed in this case, if at all.  Everything that follows is 
contingent on that.   
 
[104] The issues that have yet to be addressed are issues of law.  Given that there has 
been a full hearing of all the factual issues, and having regard to the time that it has 
already taken us to prepare this decision, it would be wrong not to determine as many of 
the issues that remain as possible, even if the ultimate outcome is contingent on the 
outcome of the legal issues we have identified.  For that reason, and on that basis, we 
turn to consider the remaining issues. 
 
Is the company liable? 
 
[105] The first remedy sought by the plaintiff was a declaration that would effectively 
confirm that the company is liable for the conduct of its production manager.  The 
question is whether such steps as were taken by the company to prevent sexual 
harassment in its workplaces before the serious kissing incident were sufficient to 
establish the defence provided in section 68(3) of the Act.   
 
[106] The assessment must be made having regard to section 92F(2) of the Act which in 
effect provides that the onus of proof in establishing the section 68(3) defence is on the 
company. 
 
[107] As we have indicated, there were no substantial factual differences between the 
parties about what the company had done before the kissing incident took place.  At Mr 
Cribb's instigation new employment contracts were entered into in late 2001.  They all 
included reference to sexual harassment and made it clear that the company would not 
tolerate sexual harassment in the workplace.  The employment contracts were supported 
by the adoption of a sexual harassment policy in the terms set out above.   
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[108] Counsel for the plaintiff argued that these steps were nonetheless insufficient to 
establish the section 68(3) defence  (‘.. such steps as were reasonably practicable to 
prevent the employee from doing that act…’) because: 
 

[a] Neither the policy nor the employment contract are worded as clearly as 
they might have been, and neither made it expressly clear that sexual 
harassment would be regarded as a ‘firing’ offence; 

 
[b] The policy did not make it as clear as it should have that the prohibition on 

sexual harassment extended to all persons in the workplace, even though 
they may not be employed by the company; 

 
[c] Save for the fact that the documents were given to employees to read and 

then sign, there is no evidence that there had been any training programmes 
or other initiatives taken to raise the awareness of employees about sexual 
harassment.  It was said to be significant, for example, that there were no 
posters or other ‘public’ expressions of the company's antipathy towards 
sexual harassment; 

 
[d] There was no adequate procedure about how sexual harassment could be 

reported; 
 

[e] In general terms, no sufficient steps had been taken to ‘operationalise’ the 
policy that was adopted. 

 
[109] This is in our view a difficult case.  It is not as if no steps whatsoever had been 
taken to prevent sexual harassment.  The adoption of the sexual harassment policy was a 
significant step, even if the policy might have been better worded.  Similarly, the 
implementation of new employment contracts which made it clear that sexual 
harassment was prohibited was also a significant step.  As we have already indicated, 
although the wording of the clause in the employment contract may be open to 
improvement, we think that both the policy and the terms of the employment contract 
would have made it clear enough to employees who read and understood them that 
sexual harassment might lead to immediate suspension and even dismissal. 
 
[110] We acknowledge that employers can resort to training sessions, posters or other 
‘public’ expressions of their antipathy towards sexual harassment in order to prevent 
that kind of conduct.  Evidence of those kinds of initiatives will no doubt help to 
establish the defence.  But the question for us is not whether the company took every 
possible step to prevent sexual harassment, but whether it took such steps as were 
reasonably practicable to prevent its production manager from sexually harassing the 
plaintiff. 
 
[111] We were left with the following reservations about the steps that were taken by 
the company: 
 

[a] There is no evidence that anything effective had been done to prevent sexual 
harassment before the initiatives Mr Cribb took in August 2001.  Even 
accepting that Mr Cribb addressed the situation as well as he could, it is not 
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his conduct that is in issue.  The question is what the company had done.  
The absence of any evidence that sexual harassment had ever been 
addressed in any meaningful way before August 2001 leaves an impression 
that the topic had not been treated as having any great significance before 
then.  Even if the company did have a policy before Mr Cribb became 
involved with the matter, it was of no value simply being ‘on file’.  The 
point is material because there was no evidence that, when the production 
manger was taken on, he was or might have been told that the company 
would not tolerate sexual harassment; 

 
[b] As Mr Cribb explained, the new contracts dealt with a number of issues, not 

just sexual harassment.  That is not a criticism of the contracts or the policy, 
but the reality is that the references to sexual harassment would have come 
with a good deal of other information that employees would have had to 
absorb and deal with.  In the case of the production manager in particular, he 
was left to read the materials for himself at home.  There is room for 
concern that he may not have read the material, or that if he did then he did 
not see the significance of the new provisions regarding sexual harassment 
and what they meant for him; 

 
[c] Although having relevant terms in an employment contract and a written 

policy against sexual harassment are important steps, as counsel for the 
plaintiff submitted there are a number of other things that could have been 
done to ensure that employees at the company had got the message.  Each 
case depends on its own facts, but in general terms we do not think that 
simply to have terms in an employment contract and/ or a written policy are 
sufficient to establish that an employer has taken such steps as are 
reasonably practicable to prevent sexual harassment in the workplace; 

 
[d] There is one respect in which we regard the steps that were taken by the 

company as having been inadequate.  Neither the employment contracts, the 
policy or anything else that was done by the company made it clear what 
procedure would apply in the case of a complaint of sexual harassment.  The 
plaintiff knew that she should look to Mr Cribb, whom she recognised as 
‘the boss’, but when she did so Mr Cribb had no procedure to follow to 
ensure that the complaint was investigated as it should have been.   

 
[112] No doubt the circumstances of different employers vary widely.  We think it 
would be wrong to try and lay down any kind of general rule about what protocols 
should be applied by any given employer when a sexual harassment complaint is 
received.  But we think that establishing a clear procedure by which such complaints 
can be received and dealt with is an important part of prevention.  Complainants must 
know or be able to find out what to do.  Those who receive complaints are also entitled 
to know what they should do to deal with the complaint.  If workable procedures are in 
place, and are generally known to employees, then those who might engage in sexual 
harassment will appreciate that when they do so their victims will have an effective way 
of dealing with the matter.  Thus the establishment of a proper protocol for dealing with 
complaints of sexual harassment is an obvious and important step that an employer can 
take to prevent sexual harassment.  
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[113] For these reasons we were not satisfied that the company had taken such steps as 
were reasonably practicable to prevent the production manager from sexually harassing 
the plaintiff.  The company has not discharged the onus of establishing the defence in 
section 68(3).  
 
[114] For the foregoing reasons (and subject to the outcome of the issue concerning the 
application of the release rule) we would be willing to grant a declaration pursuant to 
section 92I(3)(a) of the Act in appropriate terms to the effect that, as a result of the 
provisions of section 68(1) of the Act, the company is liable for the sexual harassment 
perpetrated by the production manager on the plaintiff.  
 
If the company is liable, what damages are appropriate? 
 
[115] The second remedy sought by the plaintiff was an award of damages. 
 
[116] The fundamental purpose of such an award is, as we have said, to compensate a 
plaintiff for harm suffered as a result of sexual harassment. 
 
[117] We have no doubt that at the time of the events (and particularly at the time of the 
kissing incident) the plaintiff suffered humiliation, injury to her feelings, and loss of 
dignity.  We also accept that there were ‘aftershocks’ when she subsequently 
encountered the production manager but he continued to behave towards her in a 
manner that she found unwelcome.  The nature of his conduct, and in particular the 
seriousness of the incident when he kissed her so many times and so intrusively, all 
point towards the making of an award of damages. 
 
[118] There are, however, a number of other factors to be taken into account in the 
assessment.  We take them in no particular order of importance. 
 
[119] The sexual harassment occurred over a period of three or four months at most.  
Even acknowledging the seriousness of the kissing incident, that was far and away the 
most serious incident and it occurred only once.  It was the plaintiff's evidence that if 
Mr Cribb had spoken to the production manager and his unwanted behaviour had been 
stopped, she would have continued to visit the premises and offer her products for sale 
there.  This was so not just before the kissing incident, but even after it.  Any 
assessment of the injury that she suffered must reflect the reality that the production 
manager's behaviour did not have such a harmful effect on her that it would have 
deterred her from visiting the company's premises if the company had managed the 
problem differently. 
 
[120] Much of the evidence of injury said to have been suffered by the plaintiff related 
to the way her then partner reacted when she initiated proceedings with the Human 
Rights Commission.  It seems that her partner objected to her taking the complaint, and 
that led to disagreement between the two.  Ultimately their relationship came to an end.  
That is unfortunate, but there are at least two issues: 
 

[a] First, it is not clear how those consequences can be said to have given rise to 
detriment to the plaintiff in her employment: see sections 62(2) and 62(3).  
Ms Rodgers-Smith submitted that, once a finding of sexual harassment is 
made, then under section 92M(1)(c) of the Act the Tribunal is empowered to 
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award damages for all harm suffered whether or not it is connected with the 
plaintiff’s employment.  We note the argument but do not find it necessary 
to decide it because of the other factors at work here; 

 
[b] Secondly, there is in our view a significant causation issue.  We have 

considerable reservations as to whether or to what extent the production 
manager (and, as a result, the company) should be held responsible for the 
way the plaintiff's partner reacted to the fact that she had made a complaint 
to the Human Rights Commission. 

 
[121] This is not like a case where the victim of sexual harassment is required to work 
in the same environment or under the supervision of the perpetrator of sexual 
harassment.  The plaintiff was only ever a visitor to the company’s premises.  Of course 
she was entitled to sell her products there without having to fear sexual harassment by 
employees of the company, but this was only one of a number of premises that she 
visited.  It is clear that there is detriment in having to work the demeaning atmosphere 
created by unwelcome sexual conduct:  Read v Mitchell (1999) 5 HRNZ 537.  But that 
has to be factored into this case recognising that when the plaintiff chose to visit the 
company she only had to be in that environment for short periods. 
 
[122] Finally, the plaintiff said that as a result of these events she had become depressed 
and had needed treatment for that.  There was some rather unsatisfactory evidence given 
in support of that assertion.  In her evidence in chief the plaintiff said that she had asked 
for a letter from her doctor to confirm the position.  But she said that she had not picked 
the letter up from her doctor to give to the Tribunal because she had already incurred 
costs of about $60 seeing the doctor in question, and she did not want to incur any 
further expense.  Given that the letter was already written and only needed to be picked 
up, and in view of all of the effort that otherwise appeared to have gone into preparation 
of the case, there did seem to be an element of 'spoiling the ship for a penny’s worth of 
tar' in that approach.  When one recalls that the plaintiff had not long before been paid 
$4,500.00 by the production manager in settlement of her claim against him, we found 
her explanation as to why she did not produce the letter from her doctor to be 
unconvincing. 
 
[123] In argument Ms Rodgers-Smith invited us to consider whether the awards of 
damages in this Tribunal for sexual harassment ought not to be reviewed generally.  But 
the submissions in this case suffered from the same shortcomings as those which were 
presented in the case of Main v Topless: (supra, at para’s 110 to 120 of that decision). 
 
[124] Ultimately the Tribunal's obligation is to stand back and ask: what is an 
appropriate response to adequately compensate the plaintiff for the humiliation, loss of 
dignity and injury to feelings that she suffered as a result of the sexual harassment that 
she was subjected to?   
 
[125] In our view, the plaintiff in this case has been adequately compensated by the 
payment of $4,500 already received from the production manager.  Even leaving aside 
the legal issues relating to the nature of the employer's liability, we are not inclined to 
award the plaintiff any more money than she has already received. 
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If the company is liable, what other remedies are appropriate? 
 
[126] The plaintiff sought an order under section 92I(3)(b) of the Act in terms that 
would restrain the defendant “… from repeating a breach of the Act, or from engaging 
in, or causing or permitting others to engage in, conduct amounting to sexual 
harassment under section 62 of the Act.” 
 
[127] There are a number of difficulties with this part of the application.  First and 
foremost a restraining order (which by its nature prevents conduct of a particular kind in 
future) seems out of place in a case when the perpetrator of the sexual harassment is not 
before the Tribunal.  It is difficult to see what the practical effect of an order that 
purports to restrain the company from engaging in or causing or permitting sexual 
harassment would be.  In our view the order applied for is in terms that are too wide to 
allow the company to know what it ought to refrain from doing in order to comply.   
 
[128] As the Tribunal observed in Main v Topless (supra) it is not a breach of the Act 
for a company to fail to take steps to prevent sexual harassment in the workplace.  To 
the extent that a restraining order against the company in this case would purport to 
impose a positive obligation to take preventative steps, that would go beyond the 
obligations expressly provided in the Act.  That is not to say that the Tribunal cannot 
make orders that require an employer to take certain steps in future, but we think it fits 
more naturally to approach the imposition of obligations of that kind under sections 
92I(3)(d) or (f), rather than under section 92I(3)(b).  
 
[129] For these reasons we are not willing to make any orders under section 92I(3)(b) of 
the Act. 
 
[130] The plaintiff sought orders under section 92I(3)(f) of the Act for: 
 

[a] directions that the company should ‘… undertake training of its officers and 
employees, including its directors and managers, in order to assist or 
enable it to comply with section 62 of the Act’, and 

 
[b] an order that the company should ‘… implement a sexual harassment policy 

which covers both its agents and employees, as well as other persons who 
may deal with its agents and employees in the course of their involvement in 
employment, in order to assist or enable it to comply with section 62 of the 
Act’. 

 
[131] Again, the proposed orders are problematic.  Of most importance, we think that 
the terms in which these orders are sought are too vague.  A defendant who is the 
subject of an order by the Tribunal is entitled to know exactly what he, she or it must do 
(or must refrain from doing) in order to comply.  We were not given any evidence to 
identify what training courses might be available, or what costs or other practicalities 
might be involved in requiring a defendant such as the company in this case to 
undertake that kind of programme.  We were not provided with any draft of the sort of 
policy that the Director of Human Rights Proceedings considers to be appropriate. 
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[132] There has now been a considerable lapse of time since the hearing.  We regret 
that.  It may be, however, that the defendant has taken the opportunity to address the 
issue of sexual harassment in its workplaces with some kind of in-house training session 
or other programme to educate its employees about the issue.  If nothing has been done 
then perhaps we should make an order requiring the company to put an appropriate 
programme in place. 
 
[133] Any final determination depends of course on the outcome of the issues 
concerning the application of the release rule.  Assuming that it is found to be 
appropriate to make orders against the company, we do not exclude the possibility that 
we might be persuaded to make directions which, broadly speaking: 
 

[a] Will provide the company with an opportunity to file evidence as to what it 
has done since the hearing to deal with the question of sexual harassment in 
its workplaces; 

 
[b] If whatever has been done since the hearing is not considered by the 

plaintiff to be adequate, then allowing the plaintiff an opportunity to file 
evidence identifying in precise terms what the Tribunal might order the 
company to do under section 92I(3)(f)of the Act. 

 
[134] Of course the best and most constructive outcome would be for the company, the 
Office of the Director of Human Rights Proceedings and perhaps the Human Rights 
Commission to work co-operatively to address these issues. 
 
Costs 
 
[135] The plaintiff applied for costs.  But this decision is not a clear success for her.  
Whether or not any orders are made at all will depend on the outcome of a legal issue 
that was not adequately addressed at the hearing.  Even if it is appropriate to make 
orders, the plaintiff will not succeed in obtaining any further monetary award. 
 
[136] Given the outcome, we recognise a possibility that the plaintiff might decide to 
leave the matter at this point.  In that case, we are inclined to think that costs should be 
left to lie where they have fallen.  However, if the plaintiff wishes to pursue the 
formalisation of a declaration under section 92I(3)(a) and/or the possibility of orders 
under section 92I(3)(f) of the Act, then final determination of costs should be left until 
those matters have been dealt with.   
 
[137] Accordingly, we reserve the question of costs at this point.   
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Formal orders 
 
[138] We make the following orders: 
 

[a] Reserving the question as to whether a declaration should be made to be 
dealt with after submissions relating to the application of the ‘release rule’ 
have been received in accordance with the following timetable: 

 
[i]        If the plaintiff wishes to pursue the matter then submissions are to 

be filed and served within 28 days of the date of this decision; 
 
[ii] Any submissions by the company in reply to be filed and served 

within a further 28 days; 
 

[iii] If this timetable cannot be achieved by either of the parties then 
they are at liberty to apply for an extension of the deadlines, and 
the application will be referred to the Chairperson of the Tribunal 
who will deal with it. 

 
[b] Dismissing the application under sections 92I(3)(c) and 92M(1)(c) for 

damages; 
 

[c] Dismissing the application under section 92I(3)(b) for restraining orders; 
 

[d] Reserving the application under section 92I(3)(f) to be addressed again after 
the submissions required under sub paragraph [a] above have been received, 
and the issue concerning the application of the release rule has been 
determined; 

 
[e] Reserving the question of costs. 

 
 
 
___________________    ________________ 
R D C Hindle      P A K McDonald 
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W A C Abbiss 


